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PREFACE 


This volume of Decisions of the Department of the Interior covers 
the period from January 1, 1964, to December 31, 1964. It includes 
the most important administrative decisions and legal opinions that 
were rendered by officials of the Department during the period. 

The Honorable Stewart L. Udall served as Secretary of the Interior 
during the period covered by this volume; Mr. James K. Carr served 
as Under Secretary; Messrs. Frank P. Briggs, John A. Carver, Ken- 
neth Holum, and John M. Kelly served as Assistant Secretaries of the 
Interior; Mr. D. Otis Beasley served as Administrative Assistant 
Secretary; Mr. Frank J. Barry served as Solicitor of the Department 
of the Interior. Mr. Edward Weinberg served as Deputy Solicitor. 

This volume will be cited within the Department of the Interior 


as “71 I.D.” 
Eo Rtaap 


Secretary of the Interior. 
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ERRATA 

Page 2—Line 9, delete the word for and add was. 

Page 2—Paragraph 4, line 5—ewvistance should read existence. 

Page 10—Footnote 3, line 2—Jack Carmen v. United States, 143 Ct. Cl. 747 
(1958) should read Jack Carman. 

Page 147--United States v. G. C. (Tom) Mulkern, A-27746 (January 19, 
1962), should read (January 19, 1959). 

Page 289—Paragraph 5—8 point, line 18—43 CFR, 1964 Supp. $128.d(1) 
should read 48 CFR, 1964 Supp. 8123.2(d) (1). 

Page 346—Footnote 14, line 5—32 Stat. 744 (1903) should read 32 Stat. 
744. (1902). . 

Page 367—-Yootnote 3, line 3—Anthony P. Miller, Inc. v. U.S. 111 St. Cl. 252, 
830 (1948) should read 111 Cv. Cl. 252, 880 (1948). 

Page 3986—Footnote 3, line 6—Robison, Transferee, 48 L.D. 384, should read 
Robinson, Transferee, 48 L.D. 384. 

Page 443—Paragraph 2, line 2—Irrigation District filed a Contest Na 5740, 
should read Contest Wo. 5740. 

Page 447—Odd Page Nos, 449, 451, 453, 455 and 457, U.S. v. E. V. Pressentin 
and Devisees of the H. A. Martin Hstate, should read H. S. Martin Estate. 

Page 586—Line 18—Columbia Basin Project Act of Mar. 10, 1948 (47 Stat. 


14,16) should read (57 Stat. 14, 16). 
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: ESthies District Court. for. ‘the District. of Montana.. . Dismissed, November 24, aod 


_. 1961 (opinion). Order, April 16, 1962, 


“Wade MoNeil v. Stewart L. Udall, Ort Aetion N No. 678-62. Fudgment oe : 


| Salvatore We egnan, 5. Guardian, Philip: Lr. Garigan, 85 : De: 33, (1958): 


: ‘Salwatore Megna, Guardian. ete. 0: Pred. A, ‘Seaton, Civil ‘Action Nov 468-58: a Se 2 
iS udgment for. plaintiff, ‘November. 16, “1959; motion : for ; econsideration: aoe 


denied, December 2, 1959... No appeal. | 


‘Philip T. Garigan v. Stewart L. Uda. Civil Ketion No. 1577 Tue, in nthe . ; : 
ee United States District Court for the District of ‘Arizona. Action suspended - 


pending issuance of Dir’s. Dee. 


Duncan aller, Louise Cuccia, 66 I. D. 388 (1950) 


os Louise. Cuccia and Shell Or Company v. Stewart’ Li Vaal, Civil ‘Action: oe 


ee “No. 562-60. Judgment for defendant,. n uné 27, 1961 ; ‘no appeal taken.” ; a 
7 Duncan Miller, A-28008 (August. 10, 1959), A~28093 et al. “(October 


80,1959), A-28133 (December 99, 1959) 0 A-28878 (Angst 8 $960) : 
"'A-98958 et al, (February. 10. 1960). - 


| “Raymond J. Hansen et al., 67 ¥.D. 362. (1960), ese | 
, Duncan: Miller. v. Stewort L. Udall, Civil. Action. No. 3470-60. 2 agniant 


for defendant, June 23, 1961. Affirmed, 804 F.2d. 944 (1962). No petition. he 


. - Duncan Miller, 70 LD. 1.(1963) 


. Duncan Miller v. Stewart L. Udall, Civil Action No. 981-68. ‘Suit é pending. oe as 


"s Danian Miller, Samuel W: Melnéosh; 7: LD. 191 (4964) ° 


Samuel: WwW. MeIntosh v. Stewart L. Udall, Civil Action No. 1522-64. Suit : eee 


e pending. 
| Henry 8. Morgane et als, é5LD. 369 9 (1958) 


Henry 8. Morgan v. Stewart L. Udall, Civil: Action No. 8248-59." "gade aes 


|. ment. for defendant, February. 20, 1961: (opinion) . Affirmed, 806 F.2d 799: 
(1962) ; cert. den., 371 U.S..941 (1962). _ a, 


| Morrison Kaden, Int, 64D. 185 (1957). 


« Morrison-Knudsen Co., pie Ve . United States, Court of. Claims aia 230-61. 6L. - 
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‘Mrs. Louise “a Pease’ VD Stewart im Udall, Civil ‘Achon’ No. 760-63, ‘United 
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| Rtates District Court for the District of Alaska at Anchorage. Dismissed os 
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Harold Ladd Pierce, 691. D. 14. (1962) . 


| Duncan Miller ». Stewart L. Udall, Civil Action No. 1351-62, “Jusdmnent - a4 


~ for defendant, August 2, 1962. Affirmed, 817 F. 2d 573 (1963). No peeon: 


ye nes Blakely M ill Company, 71 LD. 217 (1964) 
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“Seal and Company, Ine: v. United: ‘States, Court’ of: Claims No. . 274-02, 
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7 ue Southwestern Petroleum Corporation et al., 71 I. D. 206 ( 1964) 


Southwestern Petroleum Corp. v. Stewart L. Udall, Civil Action No. BIT, ‘ 
in the District Court for the District of New Mexico. | Suit pending. 


7 * . Sinan Ou Company of Tewas, 71 I. D. 257 (1964). 


California. Ot. Company v. Secretary: oF the Interior, Civil Action No. 5729, = 
United States District Court for te District of New Mexico. -- yee ae 
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Jor ames 3K. Lallman, | 68.L.D. 256. (1961) 


James: K. Tallman: et al. v. Stewart L.. ‘Daal, Civil ‘Action No. 1852-62. 
Judgment for defendant, November 1, 1962 (opinion). Reversed, 324 F, 2d 
411. (1963)... Petition for rehearing denied, “October 16, 1963. Cert. ae 
376.U.S8. 961 (1964). 
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| ‘See also: 
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. Court for: the Southern District ‘of’ California, Civil ‘Action ‘No: "{222-57-Y. oes 


~~ Complaint dismissed, ‘November 27, 1957 (opinion) 3 ; “reversed and: remanded,’ 
~ ie QT Fe.2d.29 (9th: Cir. A958) 3 On. xehearing,. appeal. dismissed | as. .to Witmer; 
petition for rehearing by:Berriman denied, 271 F. 2d 87. (1959). ae 

; United: States. v. Alonzo A Adams,, United States ‘District. Court for ‘the 
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(1968). No petition. 
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Me arie W Denison, ‘indwidually and as enécutria of the: Estate eof Alvis F. a 
Denison; deceased: ve ‘Stewart Li Udall, Givil Action No:- 963, in the: ‘United oe 
“States: District Court for: the: ‘District ‘of Arizona.: ‘Suit ending: raed 
| United States. v. Everett Foster et. al, 65 I. D. sl (1958) — 


 Bverett: Foster et al. wv. Fred A. Seaton, Civil ‘Action No.’ 344-58, Judg- 


ment for Sefondanga,. December 5; 1958 (opinion). j > affirmed, 271" I.2d: oe eo 


~ (1959). No petition. . ee 
United States. v. Charles H. Henrikson et all 1 0 L D. 219, » (1963) 


-”. Ohatles ‘He. Henrikson-et als v. Stewart L. Udall et at:, Civil Action No. 
_ £1749, United: ‘States District Court for the. Northern’ District of. California, 
Southern Division. J udgment for defendant, May 28, 1964. Appeal, taben, -. 


e eg A. Vaughey, 63 I.D. 85 (1956) 


B. A, Vaughey @. Fred: Ai: Seaton, ‘Civil Action No. wse58, ‘Dismissed by. 
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- February 9,1960. ~~ 
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“Thomas S. Huff, Adm. with will annexed of thie ‘Bstate of Wook-Kah-N ah, 
Deceased, ‘Comanche ‘Enrotled Restricted Indian No. 1927 %. Jane Asenap,.- 
Wilfred Tabbytite, JR. Graves, Examiner of Inheritance, Bureau of Indian 
a8 Affairs, Department of the. Interior . of the United States of America, and - 
Bart’ R.. Wiseman, District. ‘Director of Internal Revenue, ‘Civil: Action Nos 
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ee June 5, 1962... Remanded, B12 F. 2d Boe (1962). £ 
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‘Fort Boise Hay . Resseatan @ ne ee 


16); overruled, 26 ‘LD. 505.- 


Freeman, Flossie (40. LD. 108) 5 a 


“ruled, 41 L.D. 638. 


Freeman v. ‘Texas and Pacific Ry. Co. > — 


“(2 I.D. 550) ; : overruled, ne ALD. 18. 
Fry, Silas AL. (45. LD. ee : eras : 


ia L.D. 68) 3 over- Coe 
* ruled’ so far: as ‘in: conflict, 52, LD ae 
ATR. : : eG OC a 

_ | Filtrol Company’ v. Pore “ands Behart ote : 
Or LD. 649) 5 distinguished, 55 BUD. — 


es ‘Glassford, A:: Ww: eb. al: 


: Gotébo: Townsite v. “Jones: (85 LD. 18); : 


~ “Gowdy. v.- Connell | (27: LD. 50) va 


XLVI 
| - ‘Fults, Bil; 61: LD 437 (1904) : over- 
- ruled, 69 LD. 181. re on 





ee Je 


Galliter: Marta’ ce C.L.0., 181) 3: over- 
- ruled, :L.D: 57.- Lirtyiy sb au apse 
Gallup #: Northern: Pacific Ry: Co.: (am | 
os : Spublished):;" overruled: ‘80 fare: as in 
o... eonflict, 47. L.D. 304. te ie: 
 Gariss .v.* Borin. (Qu J LD. B42). 
39 L.D. 162, 225.) 2 eee 
Garrett, Jostiua. uc. CLO. 
‘ruled; 5 LL.D. 158:: 
: Garvey. Vs Tuiska (41 1 LD. 510) ; n0di- 
©» fied; 43 TD: 229, - ae 
7 Gates V.. ‘California’ and« Geko RR. 
2 Ct (5 CLO, Any "overruled, 1 LD. 
“336. 


(See |. 


55)5 “over 


ae ‘Henty. ao. LD. p21) over- bs 
conflict, 29 L.D. 689. 


‘| Hardin, -James A. - = LD, 818) 5 7 


‘ruled, 24: L.D: 81. ive 
_- Gleason’ v: Pent. (14 LD. ‘375: “15 LD. 
= _ BBB) s vacated, 53 LD. 447; ‘overruled 
“80: far: as in conflict; 59 LD. 416, 422, 


(1987 )s4.: overruled. to: extent’ incon- 
. ‘sistent, 70 LD: 159. - - 
Gohrman ’ we ‘Ford — (3° CL.O. 6) + over 


ruled SO far as in conflict; ‘4:1.D. ‘580. ate 
Hart: De, Cox: (42 L.D.. 592) 3. 


Golden | ‘Chief: “A” Placer” Claim: : “(85 
» L.D:: DBT); ae “modified, 37. L.D.: 250. 

Be Goldstein v. Juneau Townsite: ae L.D. 

AIT); ‘vieated, 81 L.D. 88. fi! 

', Goodale v.- ‘Olney (12° LD. 324) 5 dis- 

tinguished,.55 I-D. 580... ie 


af modified, 37: L.D. 560:. 


“eated, 28 L. D. 240, 


“ Gowdy: 6Gilbert? (19 LD. a5 overs 


ruled, 26 L.D. 453." 


a Gowdy et atv, Kismet: Gold Mining}! 
. Co. (22: LD. bee modined: a LD.} 


age © aes 


4 Grampian ‘Lode a LD. 544) ; -over- 


“ruled, 25 L.D; 495: : 
Gregg et al. v. ‘State of ‘Go1ondae: fet 
L.D. 151) ; “modified, 30 L.D. 310. 


'< @rinnell v. Southern’ Pacific” RR. Co. 


i (22° ‘L.D. 488) ; vacated, 23 LD, “489. 
*Ground Hog: Lode V. Parole and Morn- 
» ing Star ‘Lodes’ (8 LD. 430).;: over- 
-. ruled, 34 L.D. 568. (See R.R. Rous- 
‘geau, 47 LD. 590. ). : a 


PABER GP ovERRULAD 


56 LDS 88). ; 
| Harrison, Luther CG L.D: 179) ; - over- 


i -Btastines 


| Haynes ve Smith (50 L:D: 208) ; 





i 196.) = 


AND! “MODIFIED CASES 


Guianey; Alcide: (8 ¢ CLO. 0) - -over- 
ruled; ‘40 L.D. 399: . ope 


Guif.and. Ship! Island: RR. Cor as LD. - o 


*:°286) ¢ modified, "19. L.D.: 584.5: 
Gustafson, Olof: (29. TaD. 456); ie aodi- . 
fied, 46 L.D.442,’ ae 


Qwyn; James’ R.- “(5-28806) . ‘Deeember: : 


17, 1958,. “unreported ;. ee ee 
"66 LD. 2. we Bae Eek wee’ aR es 


Halvorson, Halvor K. 39. LD. 458) 5 
overruled, 41 L.D. 505. : 
Hansbrough, Henry. C., G. L.D, 185) a 
, overruled, 29 L.D. 59... fet 
Hardee, D.C. (7 LD. 4): overruled SO” - 
~ far as in: conflict, 29 Ta. D. 698. 
| Hardee v.- United States. (8. LD. 391; oe 
216 L.D. 499) ; ; overruled so far. as in’ 


-voked, 14 L.D. 233... 


‘Harris, James. G. (28. LD. 90) ; FA “over. 


. ruled, 39 L.D. 98. . 


- ruled, AT L.D. 216. : 
Harrison;: W. R, (19 LD. 299) 5 = vover- 
ruled, 38 L.D.'539. 


260 U.S. 427: (See 49 L.D. 413.) 
and Dakota Ry. Co.: o. 
Christenson. e¢ al. 


overruled, 28 L.D. 572, 


|_| Hausman,’ ‘Peter A.-C. so L.D.. 852) 


modified, 48 L.D. 629, 


| Hayden v.: Jamison - (240 LD. 408) 5 s Wiis 


cated, 26. LD. 373. 


-Tuled:.so° y far as in conflict, 54 LD. ; 
oF 150. ee 
Heilman @, osyrecon) as L.D. 184) 5 hae 
overruled, 23. L.D; 119.° re 


'| Heinzman et al. v. Letradee’ s Heirs et a 


ab — LD. meee overruled, ‘88° L.D. 
253. 
Heirs” of Davis: (40. LD. °BT3) 3 ; “over-. 
> ruled, 46. L.D. 110. : e 
Heirs‘ of Philip: ‘Mulnix (33 LD. 881) a. 
overruled, 43 L.D. 532; 
*Heirs » of Stevenson v. Cunningham 
“(32 L. D. 650) ; overruled SO far as in 
conflict, 41 L.D, ‘419. (See. 43 L.D. 


vacated, — 


(22 LD. 257) - 


over- 


“ Holden,’ 


TABLE: OF: 


‘Heirs of "Palkington: Ve: ‘Hempiting. @)) 


- L.D. 46) ; overruled; 14 ‘L.D:: 200: 


Heirs of Vradenberg et-al.v:iOrr:et: al. 






(25...L.D: mate : overnuled, 


88. Li D, 
253. 


tae Inkerman (34: LD. sat). mod: | 


> ified, 42-L.D. 472. 


ruled, Dennis ». Jean. (Ar20899), day 
24, 19387, unreported. a RES 

Henderson, | John: W.. (40. LD, 518) ; ‘: 

-_ vacated, -43-L.:D.. 106. (Bee 4 44 L.D. 
412 and 49-L.D: 484: ) eee 


_.-Hennig,-.Nellie:J. (38 LD. 448,: 145) 5 


recalled and.vacated, 39 L. D. 211: 


~ Hensel, Ohmer V., (45 LD. 557):; ‘dis- 


«tinguished, 66 LD. 275. 
Peng D. Mikesell, A-24112 (Mar. 1, 
- 1946): 5 3. rehearing denied: (June. “20, 
. 1946), overruled. to extent. inconsist- 
cent, 70-1.D. 149: . 


7! rata, Ghasacee al (37. LD: 500) 5 


"+ overruled, 43 L.D. 246. 

‘Herrick; “Wallace .H.. 

. - overruled, 25 L.D. 113." 

Hess, ‘Hoy, Assignee’. (46 L.D.. 421); - 

_ overruled, 51. L.D. 287. | 

‘Hickey, M. A.; et. at. 3 LD. 88) ; mod-) 
ified, 5 LD: ‘956. 


: Hildreth,, Henry (45 LD. soa) va 


~- cated, 46 LD. 17. .- 
Hindnian;* Ada- I. (42. L.D;° oe 3 va- 

. ‘cated in ‘part, 43 LD. 191.: 

Hogtund, Svan e LD. £05) ‘vacated, 
43 L: D. 538. a 

Thomas: A: 

overruled, 29 LD. 166: hee. 

es Holland, G. W. (6. LL.D. 20) 3 overruled, 
- 6 LD. 689; 12'L.D..436.0 0 


‘Holland, William C. (M-27696), decidea| 
April 26, 19385 overruled in, part, BB]. 


LD, 221. 


: Hollensteiner, Walter: (38, LD. 819); 3 


overruled, 47 LL.D. 260.- 
‘Holman D, Central Montana - ‘Mines. ©o. 


(84 L.D.. 568) 3 overruled So far. as]. 


in. conflict, 47 L.D. 590. 


Hon D. Martinas: (at LD. 119) 5 modi- 


fied, 43 L:D: 197." 
_ Hooper,’ Henry’ (6 L.D. 624) 5 modified, 
ra we aeDe RG. 284. a. 


OVERRULED 


oe | Howell, L. ©, (89 L:D. 2). 
~~ Helphrey.-v.. Goi: “(49 LD: 624) 3 3 Over: 


Hurley, 


“(24 LD. 22); ]. 


ede! up! 498) : 





AN D sMOpIEIED: CASES: 


Howard, Thomas’: xe LD; 409) 2(5 
1 89/D,D;162):225:) cn8 es ce ey, 
Howard. v. Nortliorn Pacific RR: Co. _ 
(23; LD: “6Y¢ “overruled; 28: LD: 126. a 








Howell, John H. (24:T4D.° Sree vover- 


ruled, 28:L.D.204..3 02685 





‘ LeD, 411.) 


Hoy; ‘Assigned : of Hess’ i LD: a2) ¥ 


overruled, 51 L.D.-287: - ees io 
Hiighes: ‘o.°Greathead - (3 LD: 497). He 
‘overruled, 49: ED: 418." 


"497. 


Hull-et at. v. Tigle cr LD, 218) s over: | 
ruled, 80 L-D: 258.. : 


Huls, Clara (9 LD. 101) ; modified, a 


‘LAD. 877.0: 


,| Humble Oil & Refining Co. (6 LD. 5) 5 a 


distinguished, 65 LD: 316. 


Hunter, Charles H. (60 I.D: 806); z dis- 


“tinguished, 63. 1.D. 65. 
Bertha C... (TA-66 * (ir. ») 
March 21, 1952, sieah ae over- 
‘ruled, 62 E:D.12...°) Ps! fe ate 
Hyde, .F. AL (27 LD. 472) ; vacated, 28 f 
LD. 284... 5 as 
Hyde, FB A. ef. al. oo LD. 284); ; over: 
~ puled, 43 LD. 381. . ae 
Hyde et al. v. Warren: eb an: (14: L.D. 
‘516; 15 LD. ce 
Ingram, John: D. (37 LD. 415). (See , 
43 TL, D. 544.) ; 


intman,. De ‘Northern ” Pacific RR. Co. hen ne 


(24 L.D.. 318) ; overruled; .28: L.D.. 95. 
| Interstate Oil Corp. and Frank O. Chit- . 

-tenden (50 L.D.: 262); overruled SO" 

‘far as in conflict, 53:I.D. 228.° 
Instructions (32 LL.D: 604); ; overruled 
So. far as in-conflict, 50 L.D. 628 3. 53°. 


; (A-20411), 
. ported. . (See 59; I.D. 282, 286.).... oa 
Instructions: (51 L.D. 51); overruled 50° a 
far as in conflict, 54 I.D. 36. — 


Towa | Railroad Land Co.. (238 LD. 19; 


24 L.D. ee) vacated, 29 LL.D. 79. 


Jacks", Belard ef al. (29 LD. 309) 5 a 7 


vacated, 30 L.D. B45. 


a ackson Oil Co. v. Southern. Pacific Ry. a 


Co, (40 LD. 528) ; overruled, 42 ae 
“BLT. 


(See: 39. oe 


(See 260 U.S. ag 


(See 19 L.D. OA) ae 


LD; 365; Lillian M:.Peterson.et al °.-. 
August 5, 19387, unre. ie 


i XLVI 


soe J anon %. South. Dakota ( 17 7. D. 411) ys 
overruled 8 50 0 far i as in 1 conflict, « 41 Tr. -D.: 
are 22, : 
' Tohea 9 James A: 8 LD. 30); . ~over- 
~~ puled; 8'L:D: 448. Pattee PARE 
Jones Vs: Kennett: ( L.D. 688) 5 : over- 
; “ruled, 14.L. D.. 429. 


- Kackmann, “Meter: (4. LD, 86) 5 $3 -over-| 
ruled, 16 LD. 464,. es 
Kanawha Oil and Gas Co;, Assignee (50 


Ji. D.. 639) ; overruled so tar-é as in: con: 


flict, 54 I:D. 371... . 

‘Kemp, Frank A. (47: L.D. 560): : “over- 
a ruled. so far as in conflict, 60.1.-D. 417, 
. #LS: : 
2 ee v. St. Paul and Pacific R. R: Co. 


(2 CLG. 805) 5: overruled, ‘18 ane 


401. 

Kilner, “larold ° E. oo al 
February 1, 1939, ‘unreported ';. over-. 
ruled. so. far asin conflict,” 50 LD. 
-258,.260.  . 

. King v. Eastern. Oregon Land Co. eal 

- » LD. 579) ; modified, 30 L.D. 19. 


80: far as in conflict, 53 I. D. 228, 
_Kinsinger | v. Peck (11 -L.D. a 
89: LD. 162, 225.) es , 
_ Kiser v. Keech @ LD. 25) 5 “overruled, 
oo 283 LD. 119. 

Knight,. Albert. B, “ét al. (30: LD. 227 yi 3 
overruled, 31 LD, 64. age 
Knight 0. Heirs of Knight (39. T;, D. 362, 


491; 40 L.D. 461).3 overruled, 43 frees c . ? 
Lonergran. v: Shockley. (83. L.D. 288) soc 


 - 242, .- 
Kniskern 7 Vv. "Hastings ‘and. Dakota R: R. 


Co. (6 C.L.0. ae <i (NEHER, 1 L.D. b 


362. 


- Kolberg, Peter RF. (3 L.D. 458) “over- | _ 
. Louisiana, State. of (4 LD. 281) : va- 
(12 LD. 61) 5 Hse 5 
‘| Louisiana, State of (47. L.D, 366) : OVEr- 


- ruled, 43-L.D. 181.. 
aoe sean: James T. 
os. -overruled, 26 L.D. 448, 


-- Krushnie, Emil L. (52 LD: 282, 295) +] 
(See 280 


vacated, 53: 


L.D.. 42, 45. 
U.S. 306.) . ; 


: ‘Lackawanna Placer. Claim (36 L. D. 36) if 


_: - overruled, 37 L.D. 15, 

‘La Follette, Harvey M, (26 L.D..458) ; 
~. overruled’ so -far as. in “conflict, 59 
I.D. 416, 422. 


TABLE OF OVERRULED 


Largeity ‘Haward B., 


- (A-21845) 312 ie 
Leonard, Sarab aes LD. 41); ‘overruled, a 


ae Bee | - 


AND. ‘MODIFIED CASES” 


Lamb: ve - Ulery (10°. LD. . 528); > over-— 
~ ruled, 32. L:D. 381; : ; 
et al. as LD. - 
B97); ‘overruled SO" ‘far as in conflict; : 
42 L:D. 321. 


-| Larson, Syvert. (40- L.D: 69) 5 overruled, 


48 L.D, 242. 


Lasselle’ ay. "Missouri, Kanisds. and Texas oi) 


“Ry. Co. (3: CLO. “Oy; ¢ overruled, a oe 
L.D, 278. ® 
Las Vegas Grant (18 TD: 646 ; 45 LD. As 
58); revoked, 27 LL.D. 683. . 


| Laughlin, Allen (81 LD. - 256) ; over 


- ruled, 41 L. -D. 361. 


| Laughlin v. Martin: as LD.’ 112); atte 


' modified, 21 L.D. 40. 


Law v: State of Utah (29: LD. 628) en 


-overruled, 47 L.D: 359. 
Lemmons,: Lawson. H.. AD LD: an); 5 
overruled, 26 L.D: 398... , 


16 L.Di 464.5% ag 
Lindberg, ‘Anna.C. ice LD. 95); . “modi- we 
fied, 4L.D. 299.. 


i a ‘Linderman: Vv. “Wait (6 L.D. 689) 5 sever se 
>, Kinney, E..C, (44 L.D. 580) ; overruled : ae 


ruled,. 13 L.D. 459. 
*Linhart v. Santa: Fe. Pacific: RR. Go. a 
(36 L.D: 41); overruled, 41- LD, Geciae 
| (See 43 L.D. 536. ) 
Little Pet Lode C L.D. 1% ds ‘overruled, ae 
°25.L.D. 550°. ee : 


Lock Lode (6 LD. 105) + ‘overtuled s0 a 


far'as in conflict, 26 L.D. 123. ' 
Lockwood, Francis A, (20 L.D. 361); ah 
modified, 21 L.D. 200. ' 


‘overruled so far as in conflict, 34 L.D. 
.814;361.D.199. 5 

| Louisiana, State of (8 L.D. 126) ; ; modi- a 
_ fied, 9 L.D. 157. “se 


“eated, 26 L. Dd. 5. 


‘ ruled so: far as in conflict, BL L. D. 291. 
Louisiana,; State of (48 L.D. 201) ; ‘over- 
Tuled | 80 far as in conflict, 51. L.D. . 
2912" : 
Lucy B. ‘Hussey Lode (5 L. D. 98) over- : 
.. ruled, 25 T.D. 495; 


Luse, Jeanette L., ‘eb ake. (61 LD. 08)" oo 


distinguished by. Richfield Oil. wie 
1. I. D. 243... : 


: se TABLE “OF OvERRUEED 


‘Luton,- Ties WwW. (34 L.D.. 468)-; ;. OVer- 
ruled so’ faras i in: conflict; 35 L.D..102. 


/ Lyman, Mary Ox (24 L.D.: 498) ; over-| 
“ruled so. far.as in conflict, 43 L.D,.221. | 
Lynch, Patrick (7 L.D. 38) ;. overruled a: 


: SO! far. as. in: ier 13: LD.. “18. 


date’ “Thorhas (8: LD. 188) over- 
. ruled, 27 L.D. 448: oe 

“Maginnis, Charles P. (31. LD. 222); 3 

-overruled; 85 L.D. 399. 


. fied, 42 L.D. 472. ° 


Maher, John M.. (34 LD. 342) 5 i moat: y: 


« fied, 42 L.D. 472, iat ae 
Mahouey, Timothy (41 LD. 429) ; -over- 
» Yuled, 42 L.D. 313. 
Makela, Charles -- » (46... L.D.: 508) 5 
. tended, 49. L.D. 244." Se. 
“Makemson v. Snider's Heirs. (22 LD. 
511) ; overruled, 32. L.D. 650. 


Malone Land and. ‘Water . Co. (41. LD. |. 


188) ; overruled, in part, 43 L.D. 110. 


‘fied, 48 LD. 153.. 


Maple, Frank (37. L:D.. 107); overrule, 


Poa, £8 L.D. 181. a 

“s Martin v. Patrick (41 LD. . 284) 5 ; over: 
ruled, 43 -L.D, 536. . : 

Mason. ». Croniwell (24 LD. 288) ; “Vas 

_. cated, 26'L.D. 369. 


is Masten, B.C. (a, LD. 387) ; ‘overruled. - 


25. L.D. 111, 


Mather et al. v. ‘Hackley’s Heirs (15 


~L:D. 487) ; vacated, 19 L.D: 48. 


Maughan, George Ww. cs LD. . 25).  over- 7 


ruled, 7 L:D. 94: 
Maxwell and saligre: de’ ‘Cristo. Land 
Grants (46. ‘LD. eens : modified, 48 |. 
L.D: 88. 3 
- McBride. v.. Séoretaxy. of the: ‘Interior 
(8 C.L.0. 10); modified, 52 L.D. .33. 
McCalla v. Acker (29 L.D. 208) 5. va- 
_eated, 30 L.D. Q20T. 
McCord, WwW. E. (28. L.D. 187); 


consistency, 5G LD. 73. 


McCornick, ‘William - S. (AL LD. 661, Pe 


666) ; vacated; 43°L.D. ‘429. 

_ *McCraney: ‘o. Héirs of Hayes’ (38 LD, 

~ 91).; Overruled. so: far’ as‘ in’ conflict 
one L.D. 119. (See 48 ED. 196: ye 


aC 778-7 13-ig5 4 


‘AND: 


| Meyer, Peter (6 L.D. 680)-s. 


Meee v. Brown : 6 LD, 307). 





MODIFIED. CASES - XLIX . 


‘McDonald, Roy. ic LD. 2) 5 over: 


ruled, 37 L.D. 285. 
*MeDonogh’ School ; Puna * Gk 
3878) ; overruled, 80 L.D. 616: 

35 LD. 399.). . 
McFadden et. he D. . Mountain, View Min- 
“jpg and Milling Co.. (26 L.D. 530) ; 

vacated, 27 LD. 358.. eee 


LD, 
o (See 


| McGee, -Edward D. (it. L.D. 288) over- 
“ruled; 29'L.D. 166. . 


7 | McGrann, Owen (5 LD. 10.5 overruled, = 
Maginnis, John 8. (82 L.D. M4); - modi-| . 


--24L:D, 502." 
McGregor, Carl. (87: LD. 698) : over: 
» ruled, 38 L-D. 148... os 


McHarry 2. Stewart (9.L.D. B44) ; rit: | 


icized and distinguished, . 56 I.D..340. 


; McKernan. ». Bailey. (16 LD. 808) 


‘overruled, 17 L.D: 494. : ; 
*McKittrick Oil Co. v.. Southern: Pacific 
“RR. Co. (87 LD. 243) ; overruled so 
far as in conflict, 40 LD. sol oe 
42 L.D.:317.)° a as 


MeMicken, : Herbert, et at. (10 LD. 97; nes 
“Maney, John J. (85 L.D. 250) ; modi-| 


11 L.D: 96); ‘distinguished, 58 LD. 

257, 260. oe 

McNamara et al v- State of Californ nia 
AAT L.D. 296) ; ‘overruled, 22 LD. 666. - 

McPeek v. Sullivan et at (25, Li. D. 281) ; aie 

- overruled, 36°L:D. 26. oF 


"| *Mee v. Hughart ef al, (28 LD. 455): 


“vacated; 28 I.D. 209. In effect rein- |. 
stated, 44 L.D. 414, 487: 46 L.D. 434; 
‘48 L.D. 195, '846,.348 ; 49 L.D. 660. ss 


* 47 L.D. 119. "(See 43 L.D. 196.) 
Mercer ®. Buford Townsite . (85., LD. 
119); : overruled, 35.L.D. 649.0 


modified, : 
12 L.D. 436. eae 


89 LD. 162, 225.) - 


| Midland Oilfields. Co. (50 LD. 620); 
over ° 
ruled. to. extent of any “possible in-}, 


overruled so. far as in conflict, 54 LD. 

“8T1. i : x 

Mikesell, ‘Henry D. “A-24t12- Mae: 1, 
1946); 7 rehearing . denied. (June. 20, 
1946), overruled to: extent ‘inconsist- ne 
rent, 70, ID. -149. ee 

Miller; D. (60. LD. 101); is overruled | in 
“part, 62 I:D.#210. a 


*Meeboer. v. Heirs . of. Schut' (35. LD. a 
335) ; "overruled SO: far as: in. conflict, a5 


“(See 


"Monster Lode (85 LD. 493) : 


gee. PETE On OVERBULED 
Miller; Edwin J. eo LD. au); over- 
ruled, 43 L.D. 181... Me : 
Miller: v. Sebastian: (19 LL.D. ape) ; over: 
ruled, 26 L.D. 448,000 a 
- Milner and North Side RR. Co: (36 LD. 
488). ; overruled, 40-I:D. 187. 
‘Milton ef: al.: v.. ‘Lamb | Se L:D. 889) 5 
~ overruled, 25 L.D. 550. bags 
-Milwaukee,.: Lake Shore: ‘and: Western 


“Ry. Co. (12 L.D. ee overruled; aed 


LD. 412, 
Miner ~~ Mariott et site 
‘modified, 28:L.D..224.:: et 
Minnesota and Ontario. eae rece 
»spany. (30! .D. TN MO longer . fol- 
“lowed, 50 L.D: 359:, 


Lup ee a 


-* Mitchell v. Brown. B LD: 65) ; : a. 


-ruled, 41 L.D.-. Re 
"§20.)..- 


» (See:: 48. L.D. 


flag fs cher 


“Woniter ode “(as LD: 858) 5 overruled, i 


25 L.D: 495, 
overruled 
so far as in .couflict,:.55 aT, .D, 348. 


pees Charles. H.:.(16 L.D; 204) : over- a 


_ ruled, 27 L.D. 482. 


Morgan. Henry. S. et al. (65: LD. 369) : a 


- overruled” to. extent inconsistent, TL. 
. ine D. 22, . ts 
Morgan. v. ‘Craig: (40 ‘GL. 234) s . over: 
ruled, 5 L.D. 808. 


- | Morgan,». Rowland. Gt LD. 90) over: | 


; ruled, 37 L.D. 618. 

Morita %, Hing, (36 L. D: 450) 5 se vacated, 

87 LD. "S820. : 

“Morrison, Charles! “gS. 

“modified, 36 L.D. B19. 

Morrow et al. v, State of Oregon et al: 
(382° E.D: “B4): : ‘modified, (83 LD. ‘101: 


36 Co 196); 


Moses; Delmer ‘R. (36, ‘LD, 473) 5 over- A 
eee | Northern Pacific R.R. Co. # Marshall. 


~- puléd; 44°L:D. 570. 


a Mountain Chief. Nos. 8° and 'g: Lode |. 
Claims * (36 -I.D. ee 7 ‘overruled: in Bm 


part, 36 L.D. D1. - 
. ‘Mt. “Whitney Military’ Reserv. ation: (40 

LD. 815): “(See 43 L.D: 33:)° : 
Muller, Ernest a8 L.D. 
.” puled; 48 G.D::163.:: 


- ‘Muller,-Esberne K. (39 L.D: yi moat | 


in ified; 89 LiD. 36055 

Mulnix, Philip, Heirs of (381 LD. nee : 
' overriled, 43 'L.D. ‘582. - ee 
' Nebraska, State of (18-L:D. 124); 
ruled, 28 L.D. 358. 


over: 


AND. 


@ LD. 709) ae 


248) 3! y ‘ over- Satine Pacific R.R. Co. v. ‘Sherwood 





MODIFIED ‘CASES 


.:-Nebraska:: State cof #:: Dorrington. (2 
CLL. 647) ; overruled; 26 -L.D.. 128. 


Neilsen 0. ‘Central’ Pacific :R.R.: Co.: et te 


OL. (28 es aa notice 80: ae 


: 216. ms 


Newbaiks:v! :hompson’ (a9 di D. 490) ; aes 
overruled, 29 L.D. 108. 


‘| Newlon, Robert*C. (41 L.D. 421); ‘over- 


ruled SO Eg as ‘in’ conflict, oo LD. 
* B64..°°- 
New Mexico, State of: (46. LD: 21) ; a 8 
“overruled, 48 L:D. 98. ead 
New Mexico, State of ° (49 L.D. 314); 
“coverruled, 541.D.159°0 | 
Newton, Walter. (22° TD 2); : ‘modi- 
fied, 25 L:D: 188. ° sear 8 
New York Lode and: “Mill: Site “5 5 ‘LD. “ef 
513): ‘overruled, 27 LD. 873. 


“ruled; 41 L.D. 128. ses 42° ‘LD. 
colo}? i 

| Northern Pacific ’R.R: Co. (20° LD. 
4191); modified, 220 LDS 224 ; “over- 


“ruled So far® as” in Jconiflict, 29° L.D. 


550. 


Northen Pacific’ R.R: Co. (4 Le D. 412: 


~ 28 L.D. 204; 25 L.D. 501); overruled, 
5B LD, 242. (See 26 LiD. 265; 33 
LD, 426; 44 LD, 218" 177 U8. 435.) 


i Worthern Pacific Ry: Go. “(48 Li. D: 578) ; ; 
_overruled ..so far as in ‘conflict, “bh a 


“LD. 196. “(See 52 L.D. 58.) 


'| Northern Pacific. RR, Co. VD Bowman 


(7 LD. 288) ; modified, 18 LD. 224. 


| Northern Pacific RR. Co. VD. Burns. (6 
é L.D. 21).; overruled, 20 LD. 191. 
Northern :Pacifie R.R. Go: v. ‘Loomis: (21 


L:D.. 395) ; overruled; 27, LD. 464, 


“et. al. ae LD. steel overruled; 228. 
“ED: 174, oa 
Northein Pacific RR. Co. W. Miller - (TS 
. LD. 100) ; . overruled so far as in con- . 


flict; 16 L.D. 229. 


fe 28.1. D. 128). ; overruled 80 far as in 
conflict, 29° LD. 'BBO., 


, | Northern Pacific R:R.: Co. W Semond 


23(22. L:D.. 686) 3 3. overruled, 28 L:D; 95... 
Northérn Pacifie R:R. Co, v. Urquhart 
(8 B.D. 385): 5 ‘ ‘overruled; 28: L.D. 126, 


*Nickel, John R. (9 LD: 388) 3 “over- : 


TABLE 
-Northern. Pacific R: R: Co: v.. Walters’ é 
in conflict, 49 Ti:D: 891... 


Northern’ Pacific R.R. Co. Ve! - Yantis cs} 
“TDs 58) overruled, 12 L.D::127. :: 


; 4 Nunez, ‘Roman: GC. and: Serapio (56. LLD.. 


863) ;: overruled. so far® as’ in ‘coniliet, 
BT, D. 213. 
‘Nyman :v. St.Paul,’ Matioapoli, and 
Manitoba Ry. Co. 6 EiD. oe) ; over- 
‘ Tuled, 6 ee T50. : 


Goma Thomas ‘a 8, LD. co) al 


overruled; 85 LD. 411; : ee 

Olson. v. Traver et al.. (26. LD: 350, 
628) 3° overruled: so far as in conflict, 
29 L.D.. 480; 30 L.D.. 882... 

Ontaion AAG. (35 E.D.: 2) vacated, 

. 86L.D. 342. Soe 

Opinion of . Chief: Gonnsel: J ae 1, 1914 

-. (48 L.D..389) ; explained, 68.1.D. 372. 

Opinions of Solicitor,:: 
1914, and. .Webruary:,:2, ; 1915 ;..over- 
ruled; September. 9,: 1919 . (D-43035; 
> May. Caramony) (See 58 L.D. 149, 
| 154-156.) gees 


‘Opinion of Solicitor, ‘October: ‘31; all 
- (D~40462):; overruled so; far as incon: | 


sistent, 58 LD. 85, 92, 96. bs 
“Opinion: of: ‘Solicitor;. epeaney 1% “1919 


: (D-44083):; 3, overruled. “November 4, |... 
Pacific: ‘Slope’ ‘Lode (22: TL.D. 686) ; : over- 


1921 (M-6397). 
160.) 

Opinion ‘of Solicitor, August 8, 1988 (M- 
27499) ; overruled : SO far as in: .con- 
: fliet, 54 I.D.. 402. . 


(See 58 ED, : 158, 


: Oshion. of. Solicitor, (jane. 15, 1934: 4 
LD. 517):;. overruled in. cae Febru. 


oe fary dd 195%) (M=86410:) .1: ee 
-Opiniow: of Solicitor, _May:; 8, "1940: (BT 
I.D. on : overruled ‘in’ aie es I. D, 
5 62;; 567. : ‘sf 


Opinion’ of! Ggiage Solicitor, jules 6: | 
1941; overruled. so-farias pore sarang, : 


» 60L:D: 888:. ee 

: Opinion of, Acting | Solicitor, 
'. 1942; overruledso.far as in conflict; 

oak 58:LD.. 831./: (See 59 ED. 846,.350.) - 
Spina of. Solicitor, August’ 31; “1943 | 
(Me 88188) 3 legen de sauee ne d D. 126, 

ST29. 6 ota et: 

“Onlin of: Solicitor, “May. 2): 1944. (58 |). 
LD. 680) ; distinguished, 64 LD, 141. 


‘OF OVERRULED: 


September :. 15, |: 


Pace’ o. 


auls “80; ‘} 





‘AND ‘MODIFIED CASES LI 


Opinion ‘of Solicitor, Oct. 22,1947 (ME 
al. (18 L:D. 230); overruled. So far ¢ as 


34999) ; distinguished, 68.I1.D..483..: 

Opinion ‘of Solicitor, ‘March 28, . 1949 
sees): over awed in: eee = i D. 
ed | Oe 


‘opiaten of: Solicitor, Janse 19, 1956. ee 


36378) 33° 

sistent, 64. I.D. 58. 
Optatow: of: Solicitor, a une 7 1957- ME 

-36443)-;:overruled in.part, 65 I.D: 316. 


overruled oo extent” inecon-. 


| Opinion “6f ‘Solicitor, ‘July 9, 1957. (M- 


36442) :; withdrawn eae. superseded, 
65 I.D: 386, .388:° tags 

‘| Opinion of Solicitor; 64. L D. 393: (3997) : 
no longer followed, 67 I:D. 366::: 


-Opinion? of. Solicitor, Oct! 37.1958 (M- 


36531) ; overruled, 69..1.D..110. °- 


| Opinion ‘of ‘Solicitor, July.20, 1959, (M- 


- 36581, Supp.) ; overruled, 69 I-D: 110. 
Oregon and Galifornia'R.R: Co. o.-Puck- 
ett aes L.D. Pave : modified; 88. ED, 
| 26430" 


Ore egoit” ‘Central: Military: Wagon ‘Road a 


Co. v. Hart: (17 LD. eal overruled, 
48 L.De 543. 

Owens, et. at. 0. State of California (2 
‘LD. 369) ; : “overruled, 38 ‘L. D. 253. 


‘Carstarphen et: at! (50° ED. 
369) 5 4 ‘distinguished, 61 LD: 459. 


i “ruled SO far as in contlict, 25, LD. ‘518. 


‘Papina v, Alderson (eg B. L. B: 91); ‘modi- 


. fied, 5 L.D. 256. : 
‘Patterson, - “Charles” oo (3. LD. 260) ; ; 
modified, 6 LD: 284, 624. 
Paul Jones Lode. (8, LD. 120). 3 modi 

fied, 31 LD. 359." . 


Paul, Ce Wiseman. a. L.D.. oa 3 O¥er- | 


ns Tuled, 2 LD. 522... 

“(5 LD, #10) - overruled, 18 LD. 168, 
268... sf 

Pennock, Belle he @ LD. 815) ;: va- 
-eated, 48: I. D.,66. . 

Parry v.: Central. Pacific. RR. Co. (39 
» L.De-5) 5 overruled. s SO. far as, in con- 
flict, 47 LL.D. 304... 

Phebus, .. Clayton . (48 Lb. 128) ; ; .OVver- 
ruled So far, as: in: conflict, . 50. LD. > 
281; overr led to. extent, inconsistent, 
70 LD: 159... ed a bot Pye er 


Im TABLE OF OVERRULED AND. MODIFIED CASES 


Resigns: V.. ‘Rosseler- See LD. 98)5 7 Vas 
eated, 40 L.D.,-420.: es 












Phelps; W..L.. (8 O10. 139) over- 


— ruled, 2-L.D: 854, + : 
‘Phillips, Alonzo. “B LD. 821) ; over- | Beia, Bettie H..,. Tmeille ‘HL Pipkin (1. 
L.D. 1) ;.overruled, 61:1.D. 355. 


‘ruled, 15. L.D: 424;. 
Phillips: v. Breazéale’s Heirs as. LD. Rialto’ No. 2° Placer: Mining Claim, (34 
: | LD. 44) ; overruled, 37:L.D. 250. 


- 578) 3 overruled, 39-L.D. 93: er Biron 2 
Pieper, Agnes. ©. (35 L.D. 459) 5 ; over-. Rico: Lown Site (1 L.D: BOS): ; modified, 
ar 5 L.D, 256. 


~ ruled, 43 L.D. 374, : 
Pierce; Lewis W:. (18° L.D: 328) : - | Rio Verde Canal Co. (26. LD, 381) ya- 
eated, 53 I:D. 447; overruled ' so a -- eated, 20 L:D. 421. . 
‘as in conflict; '59 I. D. 416, 422. Roberts v. Oregon — Central. Military 
- Pietkiewiez et al. v. Richmond (29 L.D.| Road Co. (19 L.D. — : overruled, 
_. 195); overruled, 37-L.D. 145... ‘81 nD. 174. ee 
.Pike’s Peak. Lodé*.(10 L.D. ay : over- | Robinson, Stella: G. (2 L.D. 42); over- 
. ruled:in ‘part, 20 L.D: 204. ° “ruled, 13-L.D. 4° 0 
-Pike’s Peak Lode. (14. LD. aT Os 3 ‘over: 
' ruled, 20 L.D, 204. : Dons 
Pople; James. Oe LD. a) overruled, 
13 L.D.-588. . ee 
‘Powell, .D. C.. (6 L.D.. 302); “modified, 
15 L.D, 477%. ot LD, 565); overruled | so far as in 1 con: 
Prange, Christ C. and “William ©. -- flict, 8 L.D. 165. 
- Braasch (48.L.D.-448) ; overruled so “Rogers: v. Lukens: (6 L.D:: 111); over- 
_. far as in conflict, 60 1.D. 417, 419.. _ ruled, 8 L.D. 110. (See 9 L.D. 360. ) 
Premo, George (9 L.D. 70)... “(See 39 | Romero. v. Widow of Knox (48 L.D: 
- L.D..162, 225.) 32) ; overruled so far as in. a comitics, 29. 


Prescott, Henrietta’ PR (46 ‘LD. 60)5 “L.D.244. 
overruled, ‘51 LD. 287. ae Roth, Gottlieb - a LD. 198); ; modified, 


Pringle, Wesley (18. L.D. 519) ; ; over- 50 L.D. 197. : 
‘ruled, 29 L.D. 599. ; Rough Rider" and Other. ‘Lode’ Claims 
Provensal, Victor H. (30 LD: - 618); (41 LD. 242, on) vacated, 42: LD. 
overruled, 35 L.D. 399. 584. 
Prue, Widow of Emmanuel (6. LD. 
4836) ; vacated, 38 .D. 409. °° 
Pugh, F. M,, ef ai. (14 LD. 274); in 
effect ea CateA: 232 Uz S. 452... 
Puyallup. Allotments. (20 LD. 157 dG 
modified, 29 L.D. 628. : 


eated, 53. I:D. 649. 
‘Rogers, Horace B. (10 LD. 29) 5 -over- 
ruled,‘14 L.D. 321. 


es Clair, Frank. (521 L.D. 501) 5 modi ne 
‘fied, 58 I:D.:194. 
*St. Paul, Minneapolis and Manitoba 
‘Ry. Co. (8 L.D. 255); modified, 13 
L.D.. 354. (See 32 L.D. Die 
ae fT St, Paul, Minneapolis: and Manitoba: Ry. 
- Ramsey, George. L. Heirs of Edwin ©,| Co. v. Hagen: (20: L.D. 249) ; ; over- 
Philbrick (.A-16060) , August 6; 41931, | truled, 25 L.D. 86. eee 
unreported ; recalled’ and. vacated, 58 ‘St. Paul, Minneapolis and Manitoba Ry: « 
LD. 272, 275, 290: : \: Go. v, Fogelberg: (29° L.D. cues va- 
" Rancho Alisal - (1 LD. 17 78) 5 overriled, ~ eated, 830 L.D/19k. 
5 L.D. 320. Balsberry,, Carroll (17 L.D. - 170) § ‘over- 
Rankin, James ‘D., et ai. (Tt LD: ai); 1s ruled, 39° LD.98.~ ey 
~ overruled, 35 LiD: 82: Sangre de -Cristo: and: Maxwell’ Land 
Rankin,’ ‘John M. (20° L.D.' 972); re-| -Grauts- i LD. eke modiled, cis . 
versed, 21 LD. 404. PPE er PED 88. way . 
Rebel Lode (12 LD. 688) overzulea ‘Sant: ‘Fe Pavific R.R.: Co: wv. “Peterson 
is -20 L.D: 204: 48°L.D! BIB. ee (39 LD. 442) ; overruled, 41 L.D. 383. 
“*Reed: v. ‘Buffington (7 L.D: 154) 5 over- | Satisfaction Exteision ‘* Mill ‘Site’ (14 
ruled, 8 L.D. 110. _ (Seé 9 ID. '360.) LD! 178).) (See: 32 EeD. ‘128.922 


Rogers, Fred B. (47 LD. 25) ¢ cc 


dressed v. Atlantic’ & Pacific R. R.' Cov (6 ‘, 


TABLE or ‘OVE RRULED 


bes Sayles, “Henry Pe 
‘fied, 61D. 797: (Sée'87. L.D: 330:) 
“Schweitzer #.. Hilliard - et al. (19 LL.D. 
 294)'; ‘overruled SO far as in conflict; 
26 L.D. 639... echeagieee as 
Serrano v:. Southern ° Pacific. R. Re: 08: 
(6. C.L.0. 93) ; -overruled, ‘1 L.D. 380. 
Beir John J. 
ruled so. far as in- conflict; oy ED: 
416, 422. aes 


re ‘TD: - 88); ; : mddis 


(27. LD. 330) 3 over}. 


AND. ‘MODIFIED CASES. 348 EEE 


State of; California a6 L: D. 10); : cover 4 
- ruled, 23..D..428..0020%. “3 


State: of California a9. LD. 585) ye - 


~eated, 28 L.D.: OT., 


State of California” (221 LD. 428) over- oe 


ruled, ‘32: 1.D.., 34.: 

State. of: California: (32 TD 346) « re was 
“cated; 50 L:D. 628. ike OT LD: 409 
Vand 46. .D: 396.) .. 


at State of California (4D. 118) ; ‘over | 
“Shale Oil Oonpeby (Bee! 5 LD. 987. 7) | ee 


‘.puled, 48 L.D.. 98: 


; ‘Shanley ve “Moran (1 L.D. 162) ; 3 over} State of: alifornia “ LD. D. 468) over. 


-. ruled, 15 L:D. 424.. 


_-Shineberger, Joseph (8LD. 231); over] 


-ruled,-9' L. D. 202. ° 


7 silver Queen:'Lode (as LD. 186) over] 


~) ruled, 57 LD. 63. 
Simpson, Lawrence. Ww. 
~ 609). 5 ‘Modified, 36 L.D. 205. 


‘Sipehen. v. Ross. (1 L.D.- a2) 5 : moat) : A 
. State’ of. Colorado. is LD. 490) 3 “over- 


‘fied, 41.D. 152. | 
Sinead: v. -Southern' Pacific RR: oo: |: 


eo (21. ID. 482) ; vacated,. 29: L.D. 135.. 
". Snook, ‘Noah A, et al. (41 LL.D... 428) 3 


overruled SO ‘far as” ‘ins “conflict, 43 
L.D. B64. 


| ” Sorli v. Berg’ (401 LD. 259) “overruled 


“42 LD. 557... 
Southern | Pacific . RRe Co: 
- 460) } reversed, 18 L.D, 275. 
Southern: Pacific R.R.. ‘Co. 
281); recalled, 32 LD: dl. 


a. LD. 


aa Southern Pacific RR. Co. (38 LD. 89) fs 


- recalled, 33 L.D: 528. 


i Southern Pacific R.R. Co. v. . Bruns ca 


IAD. 272) ; vacated, 87 LD. 243,° 
a South Star. Lode (17. LL.D. 280) ; : ‘over: | 
ruled, 20 L.D. 204; 48° LD. 523. 


(21. L.D. BT) 3 i overruled, 31°L:D. 151. 


“Spencer, James (6 L.D. 217); modified, 


6 LD. 772; 8 L.D. 467... 


oo Spruill, ‘Telia May (50 Lp. sulk : over- 


. puled, 52 L.D. 839. 

_ Standard Shales Products ‘Co. ( 52 L.D: 

© 922) 5 : overruled SO: far as in conflict, 
“58 LD: 42. 

Star. Gold Mining ¢ Go: (at LD. 88): . dis- { 


_ tinguished by U. S. v. “Alaska: Empire | 


a “Gold Mining. Co. (72 LD. 273. ) 
State of California’ dal LD: 258) : va- 
“cated, 23 LD. 230. ’ a 


778— 718 655. 


(35. LD. 399, : 


8 Lb.| 


: pled; 48. Lid: ‘98. - 
State of California’ w: 
“ED. 859); : ‘overruled, 31: L.Dy 385;- 


State of California v. Pierce: (3: C.L.0, ee 


118) ; modified, 2 L.D. 854. whe Pek 
State of California’ v. Smith (5. L.Dy: 2. 


B48):5 overruled 80. ) far as in’ v confit, en 


218: E.D..:348.- 


:-tuled; 9 B.D. 408. 


‘State’ of ‘Florida. at LD 800) 5 re-. : oe a 


versed; 19 ED. 76. 


State of Florida (47 LD. 92, 98) 5 “over- oa ie 


“ruled ‘so'far’: as in- conflict; ‘51 L. D. 291. 


State of Louisiana (8 L.D: 126); moat | 


~ fied, 9 LD. 157.: 2 
State of Louisiana - pcs LD. 231) ; : Va: a 
* cated, 26. LD. 5: : ee 
‘State of Louisiana (47 i. 366) : over-— 


“ruled so far-as in coriflict, 51 L. D; 291. ee 


‘State of Louisiana: (48. aes D: 201)-; -over- 


ruled so far-as in: ‘conflict, 51 LL.D: 291. ~ 


‘State of - Nebraska (18 L.D. es ‘over: he. 
ruled, 28 LD. 358... oa 


‘State: of. ‘Nebraska: v. - Dorritigton @ i is 
as He C.L.L. 487): overruled So. far asin. : 
23 Spaulding: @. Northern: Pacific RR. Co. 


: ‘conflict, 26 LD. -128.. ee 
‘State ; Sof . New. Mexico: icy LD: 217 m3 ; 


a overruled, 48 L.D. 98. ae ee ee 
‘State of New. Mexico. (49. LD. 81M) oo ee 


_ overruled, 54 1.D. 159. 


State of Utah. (a8: LD. . BBL) 5 overruled, 


48 LD: 98. : 
“Stevenson; ‘Heirs of v. Cbrningham’ (32 - 


_L.D. 650) ; overruled so far‘as in con- 


“flict, 41° LD. 119." “(See 43° LD. 198.) 
‘Stewart et: al: ‘Ws Rees’ et al. (QL, L.D. 


446) ; ; overruled SO far as in conflict, aes . 


29 L. D. 401. 


-Moccettiint - a9 Pat te 


LIV’ 


: Stirling, alla. Ee (89. LD. 986): “over= 


ruled, 46 L.D. 110.2: 


_ Stockley, ‘Phomas'J. (ad BD: 178, 180); sf 
| Tonkins, HH... 
= puled, 51 L.D. 27. 
‘Traganza, 


“vacated, 260 U. 8. BBR! 
"460, °461, 492.) 

Strain, A. G.. (40. LD: 1083 is ‘overrated 
-so:far-as.in conflict; 51.L.D.:51.- 


man 49: LD. 


Streit, Arnold. (T4776: (r: )), Aienst2 26, : 
1952, pareported:. cette 62: I: D. < 
| Tripp ». Dumphy (28 LD. 14) 5 ‘modi: 4 ~ 


Stricker, Lizzie (15 LD. TA); _ evernaled er f 
| Tripp o. Stewart (7 0.1.0. 39); mode 


125 


‘so: far as.in ‘conflict; ‘18: LD: 283). 


. Stump, Alfred M...et.al.. (89 LD: 487); : eis, 
‘Tucker | v.: Florida Ry. & Nav. Co. "419 


“vacated, 42-L, D. 566. 


. Sumrier’ v. Roberts (231 LD. 201); ‘over |. 
‘Tupper. v. Schwarz (2 L.D. 628) 5 -over- sae 


“ruled so far as: in. conflict, 41 LD. 
“T72, 

: <Sipeeney VD. “Northern Pacific RR. 00: 
“(20 T2.D. B94) ; overruled, 28 L.D. 174, 


a *Sweet, Eri P. (2 C.L.O, 18)’; overruled; 


41 L.D. 129.°. (See 42. L.D/3813;):- 


 Sweeten” v.. Stevenson: (2 -B.L,P:: 42): } 
‘overruled. so far: as in. -conilict, 8-L.D. | 


248, 


‘Tatty. Chapin. (14. LD. 508) overruled, 
AT D. 444. oo 


overruled, AT LD. 370, 
. Talkington’ 'S Heirs v. Hempfling (2 L. D: 
46) 5 overruled, 14. L.D.:200..0....- 
» Tate,» Sarah se 
ruled, 21 LD. 211. 
Taylor, J osephine, et. al. "(A-21994), 
~~ June 27, 1939; unreported ; -overruled 


‘so far as in conflict, 59 I. D. 258, 260. |. 
(8. LD. +279) 3 


. Taylor .v.’ “Yates et al. 
reversed, 10 L.D. 242, 


ruled, 36. L.D. 36.° (See 387 L.D. 715:) 


. The Clipper Mining: Co. v; The Eli Min- | 
_ ing ‘and Land Co. et at., 33 L.D. 660 } 


(1905) ; “no longer followed in art 67 
L.D. 417. 


The Departmental: it aartal deci-~ |}. . 


sion in Franco-Western Oil: Company }. seals yt 
-Vine, James (4 LD. Bar ): ; modified, daige < 4 


et at; 65 ID. boris is adhered. to, 86 
pa Hs 362. ae 
7 Thorstenson, ven (45 L.D. 96): ; over- 
an ruled so far: as in conflict, 47. ‘LD. 
258. hag 


Meck v. MeNeil (48 LD. 158) miodi- 


fied, 49 L.D. 260. .: 3 2 


"TABLE OF: OVERRULED 


(10 B.D. 469) 5 over: : 
-; United . States De. Dana (18 LD, 180) 3 i 


“AND “MODIFIED CASES: _ 


| "Toles v. Northern. Pacific. -Ry..: Co,. ot al. 


(39: L:D: 871)3 overruled SO far as: in- 
‘ieonflict, 45 L.D: 96:: Petia v4 
(41 LD. 516) 5, over 
-Mertie .C.. 0 ‘LD. 800); ; 
overruled, 420.D. 612. es 


Traugh, o. Ernst: (2 LD. 22); ; “over: oe 


“ruled, 3:L:D. 98. - 
: fied, 40:L.D. 128. 
fied, 6 L.D. 795. 
L.D. 414) 3 overruled,’ 25: LD. 238.. 


ruled, 6 L.D. 624, : 


‘Durner: ». Gartwright: Cit. LD. ald); “ 
-. modified, 21. L.D. 40. ° a - 
| Qurner- v.-Lang (1 C.L.0. 51) 5 modified, : 


5 L.D, 256. 


nares Charles... (26- LDs 699) over: 


ruled, 35 LD. 411. 


| Utin ©. Colby. (241 LD. 11) : ‘overruled, 


35 L.D. 549. 


| Union Pacific R.R. Co. (88. LD. 89); 


Taggart, William M.. (a LD. 282) ; |. a 
| United. States. v. Bush (13. LD. 829) ra 


recalled, 33 L.D. 528, 


" overruled; 18 L. D. 441. 


| United States v. Central baeiae' Ry: Co. | 


(52 L.D. 81) ;- modified, 52 L.D, 235, - 


modified, 28 LD. 45. 


United | States v. Keith y. 0 ia et al. 


(63, LD. 841) ; ” distinguished, 64 ED. 


~ 210,'369. 
‘United States v..M. Ww. Mouat et ‘aL. (60 
*Teller, John C. (26 LD. 484) 5, over- os Siete 
| Utab,. State of (45 L.D.: SBA) y overs” 


LD.. 43) 3 modified, 61. LD. 289. 


- ruled, 48 L.D. 98. 


Veatch, Heir of Natter (46 LD. 496) 3 : 
pbealiors so far as in conflict, 49 LD. . 


_ (See: 49 L.D. 492 for adherence: ae 
in ree - 


L.D. 622. 
Virgthia-Colorado ‘Devenguen Corp. 
. (53 ID. 666) ; overruled so far. as go es 
_ conflict, 55 LD: 289... oat 
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. - STANDARD OIL COMPANY OF CALIFORNIA : 
A-29263 | . Ee e Devided Tanawary 27, 1964 


- Oil. and Gas Leases: “ Gancellation—-Aluska: fond Grants and. Selections — . 
- Alaska: University, of; Alaska. Grant. 


Where an. oil: and: gas, lease offer. was filed prior to. dracenent of the ‘Alaalea 
ee Statehood. Act: on J uly. T, 1958, a ‘selection’ for: ‘the land was filed. thereafter 
: by the Territory of Alaska. pursuant to the grant for. the University of Alaska, 5 
7 and a lease” was. ‘Subsequently issued’ in Tesponse to the: offer and prior to ~ 
‘the: admission ‘6f the State of Alaska on J: anuary 8,.1959, it is error to cancel | 
the, lease. because of the filing -of the. selection -and.: -it is immaterial. that 
subsequent-to the admission, of the State the. land. was: peu to the State 
pursuant to the selection. Sigh ces : Giie git cee 


i APPEAL FROM ‘THE BUREAU OF LAND ‘MANAGEMENT 


“Stasidands Oil Gompany’ of California has. Appealed: to the Sscseay 
of the Interior from.a.decision dated September 18, 1961, of the Divi- 
sion of Appeals of the Bureau of Land Management whieh affirmed 
a decision of the land office at Anchorage, Alaska, canceling its non- 
competitive oil-and gas lease’ persue the land had pean selected by 
the State of Alaska... 
~The oil and gas lease offer: in .qasetion was s filed ao J fle Vv. Walkerin — 
the. “Anchorage land: office. on May- 8, 1957,1 when the Territory.of — 
_ Alaska was authorized ‘to file selections on behalf of the University of | 
Alaska for nonmineral land. -On'July 7, 1958, subsections 6(i) and 
6(k) of the Alaska Statehood Act. (72, Stat. 339, 342, 343) made pro- 
vision. for confirmation and. transfer to-the State of Alaska. of the | 
_ grant of 100,000 acres of nonmineral land to the University of Alaska 
| made on. January 21, 1929 (48 U. S. C., 1958 ed., sec. (354a), and, to. the 


“4 The: offer superseded an Baariiae offer including. ‘the: same land which was fled by 


-- Walker on August’ 15, 1955.‘ Walker elected: to ‘file a new offer rather than to have the 


‘lease issued on the earlier. offer auguded to include the Iga in Meerou: 


“T11.D. Nos. 162 


. 1. 
723-875—64——_1 


2 9. DECISIONS OF THE DEPARTMENT OF THE INTERIOR [71 LD. 


extent that the full acreage had not been selected on behalf of the 
_. University, made mineral land available for selection. ‘These provi- 
sions became effective on J anuary 8, 1959, when Alaska became a 
- State. Associate Solicitor’s opinion | M_36567 (June 10, 1959). Mean- 
while, the ‘Territory of Alaska had filed an application, Anchorage 
046163, on October. 15, 1958, to select all of the land ‘then ‘covered by 
Walker’ s offer. Following the filing of the selection, a lease was is- 
sued to Walker, effective December 1, -1958. Thereafter the selected 
land for patented to the State on. April 27, 1961, and later the land 
~ office on May 5, 1961, canceled the Walker lease, which had since been 
assigned to Standard. 4 

The land office noted that the Balestion application filed by ie Ter- 
ritory of Alaska on behalf of the University ‘was confirmed and trans- | 
ferred to the State of Alaska pursuant to the ‘Statehood Act and that 
the original grant was enlarged to include mineral land effective as of 
the date when statehood was achieved on J anuary 3, 1959. It then. ° 
concluded that oil and gas lease offers pending when the, Statehood Act 
was adopted and:conflicting with State or Territorial selections should — 
be rejected to the extent of conflicts-and that its failure to reject the 
‘Walker offer should'be corrected by cancellation of the Tease. 

The Division of Appeals affirmed for the same reason. 

The Bureau decisions were based on the assumption that if no action 
had been taken on the offer prior to January 3, 1959, when. the State 
‘selection was broadened to include mineral lands, the offer would have. » 
had to be rejected. Associate Solicitor’s ‘opinion M-36567, supra. 
‘The Bureau therefore concluded that the lense was invalid and sub) ect 
to cancellation. | 

This reasoning is ‘faulty patie it ae not neil: phathat thers 
was any bar to issuing the lease at the time when it was actually issued. 
The Walker offer was converted into a lease at a time when the selection 
application of the Territory was unacceptable because. it included. 
mineral land.. ‘The existance of an unacceptable selection application 
could not invalidate the offer. Therefore, at the time when the lease 
was issued, there was no bar to leasing the. lanid: ee Accordingly, it was 
erroneous to cancel the lease on ‘the ground that. it-was issued when a 

‘selection: for the land -was ‘pending. It bas tnt vein a potent 


2On June 8, 1959, revised eestiatione governing oun: 46 Alaska were sence. which 
in effect provided that: offers for. oil and.gas- leases filed-prior :to:.a: State. selection. for the | 
University of Alaska would. be rejected’ upon -approval:of the selection. 48 CFR .76.12(b):3: 
J. L. MeCarrey, Jr., et. at., A-28436 (November 14, 1960)... The regulations were adopted 
well after the issuance of appellant’s lease, and, in any event, no opinion is expressed — 
as’ to whether a lease issued in moans of thea ‘Tegulation would be invalid for that 


reason alone. 
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was subsequently issued to. the State of ‘Alaa for the land which had 
already been leased, the patent was necessarily subject to the lease. 
It could not destroy the rights represented by the lease. Accordingly, 
issuance of the patent furnishes no ground for canceling the lease. _ 
Because the five-year term.of the lease has now expired, the Bureau 
should determine the current status of the lease and take whatever 
_action may. be necessary in this case in view of this decision. 
Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental » 
Manual; 24 FR. 1348), the decision appealed from is reversed and the 
case remanded for: such further action as may be necessary in light of 
this decision. : 
| Ernest F. Hom, 
Assistant Solicitor. , 


UNITED STATES DEPARTMENT OF AGRICULTURE - 
UTAH CONSTRUCTION AND MINING 60. 


A-29722 , Decided January 28, 1964 


Mining Claims: Special Acts—Surface Resources ‘Act: ‘Verified Statement | 


The purchaser under a contract of sale of an. undivided two-thirds interest in 
a mining claim may file the verified statement required: of § a mining claimant 
- ie en a of the act of J uy 23, TODS. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


‘The Forest Service, United States Department of: ‘Agriculture, has 
appealed to the Secretary of the Interior from a decision of ‘the 
Division of Appeals, Bureau of Land Management, dated July 13, 
1962, which reversed a decision of the Anchorage land office, dated 
February 13, 1962. The land office decision rejected.a verified state- 
ment submitted by the Prince of Wales Mining Company, now the 
Utah Construction and Mining Co., in connection with the Iron King 
No. 3 lode mining claim, situated. on the Kasaan Peninsula, Alaska. 

The land office decision held that the verified statement, which was 
executed and filed in the name of the mining company, was not accept- — 
able because the company was only.a lessee of the claim. The decision 
held that a-verified statement must be filed by the locator or pur-. 
chaser of the claim in accordance with the requirements of section 
5(a) of the act’ of July 23, 1955 (30 U.S.C., 1958 ed., sec: 613(a)), 

and regulation 43 CFR 185.126. The decision ‘allowed a 30-day 
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period for the filing of a verified statement. executed by one of 
the purchasers of the claim. The Forest Service appealed this de- 
cision on the ground: that more than 150° days had élapsed since the 
date of the first publication of thé notice to mining claimants published 
pursuant to section 5(a).of the 1955 act and that “the law does not — 
permit an extension of time in which to file a verified statement.” 
‘The Bureau’s decision of July 18, 1962, held that the language of 
section 5(a), which provides for the filing of a verified statement by 


a % © any person claiming or asserting under, ‘or by virtue of, any unpatented 
mining claim heretofore located, rights as to such lands or any part thereof, eR 


is sufficiently broad to include filing by the mining company, which then 
asserted that it was the lessee of a one-third working interest.and pur- 
chaser of the remaining two-thirds working interest in the claim, and 
reversed the land. office decision. Thus, no further verified state- 
ment was required to be filed and the Bureau remanded the case to 
- the land office for reinstatement of the original verified statement. The 
Bureau did not. clearly indicate whether its decision was based upon 

an acceptance of the contention of the. appellee that it was qualified to 
file the verified statement as a purchaser of a two-thirds working 

interest in the claim or whether it thought that a lessee was qualified 
_ to file the statement, or both, 

~The Forest Service has taken this appeal fam the Bureau decision, 
contending that the verified statement filed by the mining company 
showed that the company was the lessee of the claim. The verified 
statement, filed on August 21, 1959, provided in part that— 

EL the present owners of record are Erick Lindemen, Albert L. Howard, .of 
Seattle, Washington, and the State of Alaska, Commission. of Minerals, Juneau, | 
Alaska ; : 

ok “oe i e _ a x o oe : 

G. the above descr ibed unpatented lode mining claim is now held under valid 
existing agreement. from the above lessors to the Prince of Wales Mining: Com- 

pany, 100 Bush Street, San Francisco 4, California ; ; 

The appellant contends that a proper construction of the 1955 act 
indicates that a lessee may not file a verified statement. It also takes 
exception to a letter from the appellee to the Bureau, received March 
12, 1962, in which the appellee stated, : : 

* * * in addition to being the lessee of a ehind ‘woridne interest from the 
State of Alaska, [the company] is the purchaser of the remaining two-thirds 
working interest from the respective owners under agreement dated October 14, 
1958, thereby, in our opinion, placing the Utah Construction & Mining Co. in the 
position of being the purchaser of a two-thirds working interest. and lessee only 
as ‘toa one-third interest. * * * | 


The appellant asserts that— 
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esis This statement is conipletaly: unsupported by any avidends Ar is in com- 
plete contradiction to the information provided in the verified statement filed by 
eae: — = on August: 18, 1959. Inasmuch as the verified statement asserts 
that * * * [the company] is the lessee it is urged in the absence of additional 
evidence that they be considered only as lessees. 

At the request of this office the appellee has submitted a copy of the 
October 14, 1958, “Agreement of Purchase and Sale.” This agree- 
ment provides for the purchase by the appellee of a two-thirds interest 
in the claim held. by Albert Leighton Howard, Marguerite C: Howard, 
Erick Lindeman, and Sally Ann Lindeman. The agreement provides 
that the mining company shall complete payment of the purchase 
price of $1,000,000 by September 15, 1972, and that it may from the 
commencement of the agreement explore, mine, and remove all min- 
erals in accordance with a royalty schedule set forth i in the agreement. 
The execution of the agreement resulted in the passage of Sauitable 
title to a two-thirds. interest in the claim to the appellee, ‘and this. 
equitable ownership of the appellee was fully in effect at the time of 
the filing of the verified statement, August 21, 1959. 

Section 5 (a) of the 1955 act provides for the fling of a verified state. 
ment by— : . . 

_any person claiming or asserting under, or by wre of, any unpatented mining 
_ claim: heretofore located, rights as to such . lands or any part thereof: * * *, 
The statute provides no indication whether the interest of an equitable 
owner is such as to permit the filing of a verified statement-by it.. Nor 
does the legislative history of the 1955 act provide any indication: of 
the Congressional intent. I can, however, see no reason why the 
owner of equitable title to an interest in the claim would not hold a 
sufficient interest so as to qualify it to file‘a verified statement. Indeed, 
section 5(a) of the 1955 act. provides that the verified notice to be filed — 
by a mining claimant shall set forth “whether such claimant is a loca- 
tor or purchaser under such location.” . Since the appellee here does 
hold equitable title to a two-thirds interest in the claim under a pur- 
chase agreement, the filing by it of the statement fulfills the require- 
ment of the 1955 act. 

- Since. the appellee has qualified to file as an equitable owner, the 
question of whether a lessee may properly file a verified statement meee 
not be decided. To the extent that the Bureau decision may be in- 
consistent with this holding, it is hereby modified. 

Therefore, pursuant to the authority delegated to the Solicitor - 

the. PecE tary of. the: cerer oo 2102.24 ) (a), Departmental 
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Manual; 24 F.R, 1348), the decision appealed from is affirmed as 
modified. | . 
Ernest F. Hom, 
Assistant Solicitor. 


APPEAL OF CHARLES T. PARKER CONSTRUCTION CO. 
IBCA-335._— Decided January 29, 1964 


Contracts: Acts of Soperanient AGoiteaets: Additional Compensation — 
Contracts: Interpretation—Contracts: Performance. 


Under a contract for the construction of a transmission line con gaining the 
“Permits and Responsibility for Work, etc.,” Clause of Standard Form 238A 
(March 1953), as implemented by a provision that “final acceptance is to 
be in writing at the time all work is completed to the satisfaction of the 
contracting officer,” the contractor ‘is responsible for repairing-at his own 
expense a tower erected under the contract that before final acceptance of 

the line is damaged, without the fault of either party, by logs and debris 
thrown against the tower by forces of nature. 


Contracts: Acts of Government—Contracts: Additional Compensation-— 
Contracts: Interpretation—Contracts : Performance 


The allegation that the logs and debris may have belonged to the. Govern- 
-ment is not sufficient to shift liability for the tower repairs.to it. Final 
‘acceptance may be deferred until after the contracting officer has«had a 
reasonable opportunity to satisfy himself.that' the work fully conforms to 
all requirements of the contract. Assumption by the Government of re- 
_sponsibility for removal of the logs and debris is not an assumption of 
liability for repairs to the tower which are made by the contractor with 
knowledge that the Government disclaims responsibility for such repairs. 


BOARD OF CONTRACT APPEALS 


This is a timely appeal from the contracting officer’s denial of 
contractor- appellants claim in the amount of $2,540.13 representing 
the cost of repairing a steel tower," damaged by an extensive’ mud 
flow, containing logs and debris, which was precipitated from a eae 
following a rainstorm. | 

The principal issue involved herein is whether ae Government 
accepted the work prior to the mud flow and AesulERe damage to 
the tower. a. 

- 1 Although: appellant. erected.75 other steel towers during construction of 15. miles of 
power transmission line, only this:one tower designated as AA 156 (36/2) was damaged. 


The concomitant mud flow caused considerable damage to other Government property 
which is under-the jurisdiction of the United States Forest Service. 
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. The claim is premised on the theory (1) that actual construction 
work had ‘been completed. and verbally accepted . by the Govern- 
ment two weeks prior to the loss; (2) that the Government. accepted © 
responsibility for removal of the lose and debris which the mud flow 
had deposited about the: damaged tower, and should therefore be 
responsible for the cost of repairing that tower; and (3) that the 
logs and debris belonged to the Government, not a third party, and 
by reason: thereof the costs of repair should be borne by the 
Government. : | 

The appeal arises from. the aboee: identified. contract which was 
awarded appellant. on June. 28, 1960, by the Bonneville Power Admin- 
istration. It called for the construction of a power transmission 

Line,. 15.4. miles i in length, including installation of footings, erection 
of steel towers and stringing of ACSR. “Chuker” conductors, located 
in Hood River and Clackamas Counties, Oregon. 

Under a schedule of unit. prices for diverse phases of work, the 
contract price of $408,272.50 was increased to $421,490.23. as the result 
of the issuance of three change orders. 

The contract was executed on. Standard igen 93 (Revised March | 
1953) and incorporated the General Provisions of Standard Form 234 
(March 1953), which included. a’ pertinent: clause. relating to. appel-. 
lant’s responsibility for the work. » _Itis quotedas follows: . | 


11. PERMITS AND RESPONSIBILITY FOR ‘WORK, ‘ETC. 


The Contractor shall, without: additional: expense to. the. Government, obtain 
all licenses and permits required. for the prosecution. of the work. He'shall - 
be responsible for ail damages to persons ‘or property that. occur as a result of 
his fault or negligence in connection with the prosecution of the work. He 
‘shall also be: responsible for all ‘materials delivered and work: performed until 
completion and final acceptance, except for any completed unit thereof which 
theretofore' may have been finally accepted. — (Italics supplied. Dix 


‘Part II of the contract, entitled “Supplementary, General Provi- 
sions,” contained two dlacses era to the issues involved herein, 
which are quoted as follows: : so 


2-108. Liabilities of the ‘Dontractor: 

C. The contractor shall‘have sole responsibility for all work until it is accepted 
in writing by. the contracting officer. Materials or work damaged, lost, stolen, 
or destroyed prior to said. acceptance by reason of any cause whatsoever, whether 
within or. beyond the -control of ‘the contractor,.shall be repaired or: replaced 
in their entirety, as. required: by the contracting officer, by the contractor. solely 
at his ow nD re ace aS epee. ). 


* ; * or re ne * ‘ko 
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- 2~-122.. Final Acceptance. ‘Final ‘acceptance by the contracting officer will be. 


in writing at the time all work is ‘completed to. the satisfaction of the contracting 


officer ; provided, however, that’ the contracting ‘officer. may ‘at his’ discretion 
and in the interest. of ae Government decent: individual : comple divisions: 
of ‘work. : HOE cee ofa & : 
The contract was = coniploted: within’ tha time required. 2 Pinal ac- 
ceptance thereof by the Government in Tne was made on | October 
18, 1961. 3 
- The matter was subihitted by the parties on ee record Without an 
oral hearing. 


~The évidence discloses that a huge mud flow froin’ a glacier on Mount ~ 


- Hood occurred sometime between: the afternoon ‘of Aieus 381 and 
~ noon the next day, September 1, 1961. The deluge of mud and water 
flowed through forest land and in its’ descent picked up logs, large | 
rocks and other debris and piled them to a height of 9 feet against the 
steel tower erected by appellant, causing damage thereto to'a substan- 

tial extent. - Appellant - was directed by the contracting officer to make: 


the necessary repairs and replacements, and ‘claims the sum of $2,540.13 


as compensation for doing this work.’ The cost of removing the logs 
_ and debris deposited about the tower by the mud flow’ was, however, 

borne by the Government and paid for by the issuance of a change. 
order in- the amount of $1,371.06. This latter work was ordered for 
the purpose of preventing further damage to the tower. _ 

Appellant’s contention that the cost of repairing the damaged iow 
should be borne by the Government is predicated on the theory that . 
for all practical purposes all construction work had been completed 
and verbally accepted by Government inspectors two weeks prior to 
the mud flow, that is, on August 18, 1961... Appellant, however, has 


failed to adduce any proof in substantiation of such. astute which 


are unequivocally denied by the Government. . 
The contracting officer found, and appellant does not deny, that 
while all construction work specified in the contract was completed 
on August 18, 1961, cleanup was not completed until August 31, 1961. 
Clause 1-107 of the contract required cleanup to be completed within - 
30 days after completion of construction. Clause 3-106 specified in 
detail what was to be done in the way if cleanup, and then went on 
to provide that if appellant failed to perform. any of the required 
cleanup, the Government would perform it at the expense of appellant 
or its sureties. It is clear from these provisions that cleanup. was _ 
a material part of the work to be done by appellant, and that until 
it had been performed a, finding that “all work is completed,” within 
the meaning of Clause 2-122, could not propery be made. Hence, - 
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soinpletién did not. oceur ‘until August 2 31, 1961, the very day on which 
the mud flow began. | 

_ Appellant’s allegation that there was a vinta acceptance by Gov- 
ernment Inspectors is unsupported by. any showing of who.the i inspec- 
tors were, what they said, and whether they had any authority to give 
the final acceptance provided for in Clauses 2-108 and 2-122. Even 
if there were such a showing,.a mere verbal acceptance would not 


. ‘suffice, since the clauses just cited provide that final acceptance is to © 


_ be in writing.” The record contains no intimation of any circum- 
stances, such as waiver or ratification, that conceivably might validate 
a verbal acceptance, Moreover, the assertion that the work had been 
accepted by August 18, 1961, is inconsistent with the fact ata it was 
_ not completed until ‘August 31, 1961. ; 
The statement in Clause 3-199 that final acceptance is to be made at 
the time all work is ‘completed “to the satisfaction” of the contracting 
officer’ clearly imports that the contracting officer is to have a reason- 
able opportunity to satisfy himself that the work fully conforms to all. 
requirements. of ths contract.. Obviously, the brief interval that 
elapsed between the completion of cleanup on August 31, 1961, and 
the discovery the next ‘day that the tower had been’ damaged did not. 
afford such an opportunity. The record, moreover, contains evidence 
to the effect that. it is’a standard practice of the ‘Bonreville Power 
Administration | not to accept. a newly-constructed transmission line 
until an energization test has been’made for the purpose of ascertain- 
ing whether the line is free from potential erounds, and that appellant 
"was aware of this practice at the time when it entered into the contract 
here’ at issue. Appellant has proffered no proof that the Bonneville 
Power Administration could and should’ have made the energization : 
test prior to the time when the mud flow occurred. 

‘The reasonableness of the Government’s conduct in ‘not accepting © 
the work before the tower was damaged is also supported. by the fact 


that appellant’s letter requesting final : acceptance bears the date of © 7 
ag ‘September 5, 1961, which was four days after the damage was dis- 


covered. While appellant alleges that written notice of. completion 
was given by it ¢ on eeeucahes 18, 1961, prores for this assertion is entirely 
lacking. * AS | 
Appellant’s éecand Shitention that paymient by thi Gouin for 
the cost of removal of logs and debris from around the tower warrants 
‘Government responsibility for'the « expense of repairing damage to the 
tower is ‘also untenable. A. change order was issued by the contract- 
ing officer subsequent; to. the mud flow, authorizing payment for such 
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removal, which had been directed ; in eres to prevent, further damage 
to the tower. ‘The correspondence between appellant and the Govern- 
ment.shows that when appellant made the repairs to the tower it was 
fully aware that the Government, while willing to pay for the removal 
of logs and debris, disclaimed any responsibility for. the expense of 
repairing damage to the tower. ‘These circumstances negate, rather 
than support, any eeumpion, of liability: by the Government for the 
tower repairs. 

- Appellant: further avers s that the logs and debris eh: caused Gara. 
age. to the tower were the: property of the Government and not of a. 
third party, and that by reason thereof the cost of repairing the. tower : 
should be borne bythe Government... | 

We. do not find the question of ownership of the logs and debits to 

be of particular legal significance. The evidence discloses that the 
mud flow which was of deluge. proportion, was triggered by, a heavy 
rainstorm that fell upon a glacier, the lower, portions of which had 
been made unstable by exceptionally high melting induced by excep- 
tionally ‘hot weather. 2 ihe cause .of the damage must therefore be 
attributable to an Act of God or to other forces of nature. We find 
that neither the appellant nor the Government was at fault. 

This appeal falls within the. application. of the general rule of con- 
tract law that a contractor must bear the risk of increases in the cost 
of contract work caused by the. forces of nature, without the fault of. 
- either party, unless there i is, as there is not. here, a.contract provision 
; ue this: responsibility totheGovernment. 

This rule is carried over into subject contract by the incorporation 
of Clause 11 and Clause 2-108 (both of them are quoted above), which 
_ specifically. placed upon appellant the responsibility for all. work until 
it was accepted in writing by the contracting officer. 

It.is well settled by the courts* and by opinions ‘of this Board : 
that. where work is damaged before completion and acceptance. by 
an Act of God or by other forces of nature, without the fault of either 
party, and in the absence of a contract provision shifting the risk. of 
such a loss to the Government, the contractor is obligated to repair the 
damage at its own expense. 

® Report of Bonneville Power ‘apis iateovion peciogist: dated October 9,1961. | 

8 Day v. United States, 245.U.S. 159 (1917) ;.W. F. Mawwell. v. United States, Ct. Cl. 


No. 892-58 (January -12, 1962); Jack Carmen vy. United States, 148 Ct. Cl. 747 (1988) 
DeArmas v. United States, 108 Ct. Cl, 486 (1947)... 

4 Montgomery-Macri Company and Western. Line Construction Company, Ine., IBCA-59- 
and IBCA-72 (June 28, 1963), 70 I.D, 242, 279, 1963 BCA par. 3819, 5- Gov. Contr. par. — 
419; Bernord-Ourtiss. Company, IBCA-82 (August 9, 1957), 57-2° BCA. par. .1873; Mc- 
Watere and Bartlett, IBCA-56 (October 31, 1956),. 56-2 BCA par. 1140; .. Osberg Con- 
struction Company, IBCA~32 (June 19, me 63 1.D. 180. ~ 
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- Under the circumstances of this case, the Board is of the opinion 
that appellant is not entitled under the contract. to. payment for the 
costs of repairing damage to the tower. The unforeseen results caused 
_ by the melting of the glacier, the rainstorm, and the concomitant mud 
flow with its burden of logs and debris was, in our opinion, a. happen- 
ing.of which the Government was not the cause and for which it 1s 
not liable to pay. é 
CONCLUSION 


For reasons ae forth. mee, the appeal i is denied. 


Joun J. Hynus, u ember. 
I concur: a a CONCUR: 


Paut H. Ganrr;, Chairman. - Herperr J. Stavenrsr, M ember. 
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Contracts: Interpretation—Contracts: Specifications 


Where a duly issued modification of specifications incorporated in the contract 
eliminates provisions for adjustment of price for excavation‘in the event that 
_° voeks of a certain size and extent are encountered, and substitutes a pro- 
vision that all excavation shall be paid for at the stipulated contract price 
without any adjustment, an interpretation by the contractor of such modi- 
fication, as constituting a representation by the Government that no rock 
would be encountered in the excavation work, is so strained as to be un- 
reasonable. 'The unreasonableness of the interpretation precludes Spee 
tion of the doctrine of contra proferentem. 


Contracts: Changed Conditions—Contracts: Additional Compensation 


A contractor is not entitled to additional compensation on the theory of a 
changed condition, where the only basis for the claim is the absence of 
contract warnings as to possible rock and permafrost, if the contractor had | 
the same opportunity before bidding, as did the Government, to ascertain 
that rock and permafrost were being encountered at- nearby excavation 
work, and should have known that they probably would be found at the job 
site also. 

BOARD OF CONTRACT APPEALS 


This timely appeal, involving a.claim of $20, pL, 41, was haceoiens 
the subject of a motion by the Government to diemics for failure to 
comply with the notice requirement of Clause 4, “Changed Con- 
ditions,” of Standard Form 234A (March 1953).. The motion was 
denied by the Board on the ground that in addition to the issue of 
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timely notice under the Changed Conditions clause, there is also in 
_ Issue the interpretation of Clause 1-04 of the specifiontions entitled 
“Excavation.” ? 

The contract, dated Septanbar 17, 1959, contains Standard iat 
23A (March 1953) and a number of additional General Provisions, 
Special Provisions and Specifications, including, in particular, a Modi- 
fication of Section 1, entitled “Clearing, Excavating and Grading,” of 
the specifications. 

The project covered by the contract included “Utilidor, Utilities, 
Boiler House: and Steamheating of Buildings, Headquarters Area, 
. McKinley National Park, Alaska.” The completion date required by — 
the contract, as extended, was June 26, 1961. Final inspection took. ° 
place during the period of June 26 to June 30, 1961, and the work was 
accepted subject’ to correction of a number of minor deficiencies. . The 
last of these deficiencies was finally corrected early in 1962. 

The contract. price of $385,981.26 was made up of several lump sum. 
bids for items such as the construction of a boiler house and the con-- 
version to steam heating in several existing buildings, together with. | 

a. number of unit bid prices based on estimated quantities such as Item 
1, Reinforced Concrete Utilidor (estimated quantity 2000 lineal feet) 


and Item 10, Over- Excavation and compacted gravel backfill for -— 


-Utilidor (estimated quantity 1000 cubic feet). 
' Ina letter dated July 25, 1961, the contractor notified the contracting 
officer that it had arieountaced: “quantities of boulders and in some 
places, permafrost * * *” during the excavation of the trench for the 
boiler house and: Utilidor, and furnished a tentative estimate of the 
additional cost of excavation caused by those conditions as “exceeding 
$15,000.” The contracting officer replied by letter of August 1, 1961, 
acknowledging recelpt of the contractor’s letter, and confirming a 
conversation with Mr. Guy McGee, Project Manager of the contractor, | 
on August 1, 1961. That conversation was to the effect that the letter 
of July 25, 1961 could not be construed as a formal claim; that.it.would 
_ be considered as a notice of intent to file a formal claim; and that the . 
letter of July 25, 1961 “* * * was the first notification you have ten- 
dered us reparding a claim for additional payments. * * *? 

No further claim was filed until the contractor’s letter of February 
27, 1962. That letter included a detailed tabulation of work hours 
and costs for the additional work alleged to have been performed, 
during the period of June 11 through August 10, 1960,.as to the excava- 
tion for the boiler house, drain pipe, and Utilidor. The tabulation 


1 Promacs, Inc., IBCA—317 (May 29, 1962) ,4 Gov. Contr. 291 (g). 
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“overs the time and hourly rental rates for various types of equipment, 
as well as the time and hourly rates for foreman and common labor 
involved. — | 

Presumably it was not feasible for the contractor at cha late date to 
make any distinction between those additional. costs of excavation 
which were attributable to removal of rock and removal of perma- 
frost, compared with what it would have cost if ne rock or perma- 
frost had been encountered. Moreover, there is no information in the 
contractor’s claim or appeal instruments or elsewhere in the appeal file 
as to the total actual costs incurred by the contractor in excavating the 
areas involved, nor as to the quantities or sizes of rock or boulders | 
excavated, nor as to the basis on which the contractor determined to 
assign to the additional work the particular amounts of work-hours 
stated in its letter. The submission of proof concerning such matters 
would be vital in order to arrive at any ee adjustment of the 
claim.» | 

‘The contractor does not. assert that. there was any” ‘misrepresenta- 

tion by the Government concerning the presence or absence of perma- 

frost, apart. from the fact that the possibility of its presence-was not. 
mentioned in the contract. Nor does the contractor claim that the 
presence of rock or permafrost was unusual in the vicinity of the site. 

Likewise, it is not stated that the existence of:rock or of permafrost in 

the region of the work site was unknown to the contractor, prior to 

submission of its bid. 

The contracting officer denied the claim in his letter decision of. 
March 9, 1962, on the ground that the poms? as modified Dee 
to receipt: of. any bids, , provided as follows: 

1-04 Excayation.. Any reference in the specifications 1 to. the definition of 
rock excavation. shall: be. disregarded ; all. excavation required to. be. performed: 
under the contract shall. be considered to be paid for under the lump sum con- 
tract pr ice and no adjustment will be made in the contract for excavation of 
any nature. .. (Italics added.) o, : 

Prior to such modification, the ppelifeatione provided i in soe anen | 
part as follows concerning: rock excavation : : ; 
1-04. Bacavation: ot a ‘ 

All material shall -be manieeed by’ the Contractor withotit: additional cost... - 
except for material herein defined as. rock, If rock is encountered the contract 
price shall be adjusted. ; ‘S : ; 

a. Rock Excavation. “Rock is ; defined: as (4) boulders over 2 cubic yards ‘in: 


volume and (2) any other: material in such condition as: to: require the use of 
explosiv eg or systematic drilling for. removal. | 
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The contracting officer denied the. claim on the. additional ground 
that— y 7 . . 

* * * at no time during the process of excavating this material was any 
claim made. by bee either formal or informal, to the ae Officer, for. 
additional payment. * * 


The contractor ee timely by letter of April 9, 1962. 

_ Although the contractor’s claim and appeal papers do not identify 
the claim as being presented under the Changed Conditions clause. 

(Clause 4 of Standard Form 234A) of the contract, that clause i is the 

only. possible source of relief i in the contract for claims based on sub- 


surface conditions. 

Tf, however, the contractor did not ae to base its claim on the 
Changed Conditions clause, but instead. claims that the alleged acts 
or omissions of the Government amounted to an actionable misrepre- 
sentation, entitling the contractor to additional compensation over and 
above the contract price, then the Board would not: have jurisdiction 
to consider such a claim.’ That type of claim is one for which. re- 
course, if any, would have to be sought from either the Comptroller 
General or. the. Courts.*. Only in a case where the alleged misrepre- 
sentation forms the. basis of a claim for which relief is specifically 
provided in the contract, as In the. Changed Conditions clause, does 
the Board have jurisdiction concerning a.claim of misrepresentation.® 
The Board’s capacity to, grant relief must be found within the “four 


corners” of the contract.° . 
In substance, the contractor’s claim is based on. alleged misrepre- 
sentation by the Government concerning the presence of subsurface 


@It reads as follows: “The Contractor shall promptly,.and before such conditions are 
disturbed, notify the Contracting Officer in writing of: (1) subsurface or latest physical 
’ conditions at the site differing’ matertally: from those indicated in this contract, or (2) 
unknown physical conditions at the site, of: an unusual nature, differing . materially 
from those ordinarily encountered. and generally recognized as inhering in work of the. 
character provided for in this contract. The Contracting Officer shall promptly investi- 
gate the conditions, and if he finds that such conditions do so materially differ and cause 
an increase or decrease in the cost of, or the time required for, performance of this con- 
tract, an equitable adjustment shall be made and the contract modified in writing 
accordingly. Any claim of the Contractor for adjustment ‘hereunder shall not be allowed 
unless he has given notice as above required; provided that the Contracting Officer may, 
if he determines the facts so justify, consider and adjust any such claim asserted before . 
the date of final settlement of the contract. If the parties fail to agree upon the adjust- 
ment to be made, the dispute shall be determined as ‘provided in Clause 6 hereof.” 

8 Cf. Martin K. Eby Construction Co., Inc., IBCA-355 (March 8,. 1963), 1963 BCA par. 
3672; 5 Gov. Contr. 183(e), and cases cited therein. 

4 Jensen-Rasmussen and Co. and B-E-C-K Corp., IBCA-368 (March 14, 1963), 1963 BCA. 
par..3687, 5 Gov. Contr. 183(e), and cases. cited.therein.. 

b Of, Morgen & Oswood Construction Co., Int, IBCA-389 (November 21, 1963), 70 
LD..495, 1963 BCA par. 3945. 

8 Martin K. Hby Construction Co., Inc., note 8, supra, Aépord: Joseph F. Monsini, Jr., 
ASBCA No. 6928 (October 23, 1961), 61-2 BCA par. 3197, 4 Gov. Contr. 127(e). 


WT plified APPEAL OF PROMACS, ING. © 0...) O15 
. January 31, 1964 


rock and ‘permafrost at the site of the. work, ‘The particular: form 
of the misrepresentation as to rock is claimed to be contained in the 
modification of the specifications, quoted swpra, to the effect that any 
reference to the definition of rock excavation shall be disregarded ; 

that all excavation performed. should be paid for under the lump sum | 


bid ‘price; and that. no adjustment. would be made for any kind of 


excavation: ‘Basically, it is the contractor’s theory that the Govern-' 
‘ment indicated by the foregoing modification’ that no rock would be 
encountered in the excavations. | 

The contractor is correct in Secag that thé existence of reek 
boulders and permafrost i is not mentioned in the specifications as mde 
hed, and the Government does not contend that any of these conditions 
are shown on the contract: drawings. The contractor also states that 


the Government ‘ ‘was aware of the. presence of rock and perma- 


frost” by reason of “the fact that shortly before the letting’ of the 
referenced contract, the Park Service built an apartment house close _ 
to’ the work covered by this contract, and boulders and frost were. 
encountered in the excavation and footings for the structure. “The 
owner [presumably the Government] had ample opportunity to ob- 
serve these conditions and to evaluate the added cost to the contractor 
— for this referenced contract. * * *” Hence, the alleged misrepresenta- 
tion as to permafrost. consists merely, of its non-mention by the 
Government. Hey 
The: basic concept adeniying ite Changed. Goraitions lanes, is 
that the long- term interest of the Government, in attempting to elimi- 
nate excessive contingency allowances from bid. prices, justifies the 
Government in assuming a portion of the risk concerning subsurface 
conditions. . The portion:of the undertaking. as to which the Govern- 
ment assumes the risk is-that the subsurface conditions will conform: 
to those described 1 in’ ‘the contract,.or, if not: there described, to normal 
conditions for the area involved." | 
The risk thus assumed. by: the. Government ail reepect to. con- 
“ditions not described by the contract is the risk that such conditions 
may turn out to be abnormally bad; the Government does not. guar- 
antee by this clause .that. conditions will prove to be abnormally 
good.® Hence, the ‘contractor’ s bid price should not reflect assump- 
- tions that: the subsurface conditions. will pe either better or worse 
7 Ruff v. United States, 96 Ct. Cl. 148,164 (1942). | ; 
‘Erhardt Dahl Andersen, IBCA-229 (July 17, 1961), 68 LD. 201, 61-1 BCA par. 3082, 
8 Gov. Contr. 505, and cases cited therein. We quote the elegant formula stated therein: 
“The. risk thus assumed by: “the: Government with respect. to [changed] , eonditions not 


described in the contract is, however, the risk that they will turn out to be. abnormally. . 
bad ; not, the risk that they will fail short of being abnonmally good.” 


~ 
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than those conditions: “ordinarily. sieouniared and generally recog- 
nized as inhering in work of the character provided. for in this. 
contract,” unless he knows or should kenow, that unusual conditions 
do actually exist atthesite® ps | 

‘In such a.case, where the bidder is aware or should have been aware 
of conditions at or near the site, his, bid price should reflect the 
anticipated cost. of performing the contract under. such conditions. 
As the Board has previously said: 3 . 


The purpose of article 4, is, however, to ‘piptedt eridene contractors against 
unforeseen abnormalities, and a contractor -who. ignores | the warnings in the 
specification and all warning. signs. that would have been revealed by a 
reasonably thorough investigation is not eititled to the benefit of the article.1° 


Similar considerations are expressed in Standard Form 99, “In- 
structions to Bidders,” attached to the Invitation for Bids. ‘Article | 
1-states. that explanations will. be furnished to. bidders as to. the 
meaning or interpretation of drawings and specifications. Article D) 
‘provides for visiting the site of the work. These two, articles read as 
follows: : paw : bas | 

‘1. Hxeplanation to Bidders. as explanation’ desired by: pidders eseeaiae 
the meaning or interpretation of the. drawings and specifications must be 
requested in writing and with sufficient time allowed - for a. reply to reach 
them before the submission of their bids. Oral explanations ‘or instructions 
given before the award of the contract’ will ‘not be binding... Any interpretation 
made will be in the form of an addendum to the specifications or drawings 
and will. ba furnished to. all :bidders and its Ferelpt ote the bidder shall: be 


acknowledged. : 
2. Conditions at Site of: “Work. “Bidders should visit the ‘site to ascertain 


pertinent: local: ‘eonditions readily. determined by - inspection and inquiry, such 
as the Jocation, “decessibility | and general character of the site, Labor conditions, 
the character and extent of existing work within or’ uae ala cher ‘and 
any other work being performed thereon: . ie al es 


While Standard Form 22 provides that the: inattuctions: vueased: 
therein. “are not to be incorporated in the contract,” Article 2. is 
expressly excepted from this general language by Clause 30, entitled 
“Site Visitation,” of the ae contract. That. clause reads as. 
follows: — i a ee eo 

Failure to visit the site (as provided in ‘Aitiele 2 of ‘Standard Form 22, , 
‘Instructions to Bidders) will in no way. relieve the Contractor from the- 


necessity of furnishing all equipment and materials and. performing all work 
required for the completion of the contract in conformity with the specifications. 





2 OF. Otis: ‘Williams ae COo., IBCA~824 (September, 5, 1962); 69 TD, 135, 1962 BCA 


‘par. 3487, 4 Gov. Contr. 471. 
10 J, A. Terteling & Rone, In¢., TBCA-27 (December 2 Bi, 1987), 64 ED. 466; 484, 57-2 


BCA par. 1539. 


| cu es : eee APPEAL or PROMACS, INC; © | 17 

) | January 81, 1964 on She 

In. a, Idtter dated: September 8, 1959, from the contractor to Mr. 

D. D. J acobs, Superintendent, Mt, McKinley Park, the first -para- 

graph thereof. indicates that the. writer of the letter; Mr. ate 
had. visited the site: . os ta 

(a). In connection with the storage of construction materials, we “would like 


to use the warehouse at’ poe railway station that we ourrered when IT visited . 
‘the site. 


This, at: would appear that the contractor had availed itself of the 


oe opportunity to investigate the conditions at the site. The contractor 


nowhere alleges that the subsurface conditions at the apartment house 
| nearby could not, during this investigation, have been “readily deter- 
_ mained by inspection and inquiry,” within the meaning of Standard 
- Form 22. In fact, the contractor does not even allege that at the time 


of bidding it Tnckcedl actual knowledge of the rock and permafrost con- 


ditions which, it asserts, had been found at the apartment house. The 
burden of the contractor’s complaint and the’basis of its claim is that 
the possibility of encountering rock and permafrost were not. specif- 
ically set out in the contract specifications or drawings. Yet the con- 
_ tractor does not assert that it was actually misled by that omission.” 
The contractor's s main: argument, set forth in its letter of J es 25, 1961, - 


. 1g: that. 


ee ‘There is a’ well known alae authenticated: rule of specification writing 
that states that if’ the owner: has knowledge of sub-surface conditions’ that 
change the progress of the Contractor’s ‘work, or affects his cost, it must oe 
set out fully in the specifications. OK ler eae 
_.. The contractor’ s statement of the tule: 1S creuereee: “There is no 
_ duty-on the part of the Government to describe subsurface conditions 
about which the contractor knew, or should have known: from. the 
~ available information, before bidding? — ae 
. Here, there is no pridenve that any test borings or ee ‘gestae: 
tions were performed by the Government. Likewise, there is no.show- 
Aing. that the subsurface conditions at-the job site and in the nearby 
apartment area were unknown to the contractor or unascertaimable 
through. an investigation of the type contemplated es Standard. 
Form 22. 
Itis also the opinion of the Board that the elimination by: the Gov- 
ernment, of the contract provisions for price adjustment for rock ex- 


- eavation did not. constitute a representation that no rock ‘would ‘be 


encountered in. the excavation work under this contract. Tt was 


| 21 See Toy. i. ‘smith. Company ¥ ¥. United States, Ct, CL: ‘No: 27858 (Tune a 1961). ; 
12 Teal v. United States, 149 Ct. Cl. 451; 459-62 (1980): ya . : 


728-875 648 
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clearly stated that one price would: be. wd toh all. excavation, irre- _ 
spective of its nature. The interpretation, by the contractor, of-such 
modification as a representation that no rocks would be encountered 
is so strained as to be unreasonable. Neither the original nor the 
substituted provision purports to be a. statement of fact as to-whether 
- rock will or will not be encountered. On the contrary,. each purports. 
to be a statement of how much will be paid for excavating rock éf 2¢ és 
_ encountered. The modification could be of little value to the Govern- 
ment unless: rock were encountered, and, hence, the fact that the . 

Government chose to make such a modification would offer a prudent. 

pidder.more reason to believe: rock was anticipated than to believe it | 
was not anticipated. . 3 

Giving the most favorable consideration to the contractor” sview of | 
the.contract provisions in controversy, . the best that can be said for — 
- that view is that the contractor was faced with an uncertainty as to- 
what was: intended, and undertook to resolve that uncertainty on its: 
own by adopting an unreasonable interpretation of the contract. The 
contractor could have protected itself by seeking to have the matter 
clarified by the contracting officer before.the bid opening. This was 
not done by the contractor, and, therefore, the Government had no © 
opportunity to resolve any supposed inconsistencies. Accordingly, | 
the contractor is not entitled to the application of the rule of contra 
 proferentem—that an ambiguity i in a contract, provision: will be inter- 
preted in favor of the party who did not draft the contract—since this 
rule is applied only where that party’s interpretation has a reasonable 
basis.1¢. Hence, the requirements for establishing a. changed condi- 
tion of the first category (on the basis of contract repr a) have 
not been met by the contractor. 

Additionally, it must not be supposed that the contr actor is saciid 
to relief under the Changed Conditions clause for a changed condition 
of the second category merely because some rocks or boulders were 
encountered. As previously indicated, the contractor has not stated 
the quantities or sizes of rock involved. The requirements of the 
Changed Conditions clause concerning “unusual nature” must be met. 
Tf Clause 1-04 had not been modified, the contractor would have been 
entitled to a price adjustment only in the case of boulders exceeding 
¥% cubic yards in volume, :and inthe case of rock requiring blasting 
or systematic.-drilling. However, the contractor’s claim seems to’ be vi 
predicated on the proposition that & price. adjustment | should be made 

13a WwW Construction. Company, IBCA~297. (October 23, 1963), 1963 BCA par. 3922; 5 


Gov. Contr. 565(d). ..See also “Instructions bo. Bidders”, quoted in text, supra. 
14 HW Construction Company, note 13, supra. * | 
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for all rock encountered. “Tt seems significant; that there is no asser- 
tion as to the volume of any boulders found in the excavations or as.to - 
any need for blasting or Eeyeemeae drilling. (no costs are specifically 
~ claimed for either): - 

‘That part of the Slim related to perminteats is not as 3 worthiy of. 
consideration as the rock claim. ' The contract provisions did not at 
any time contain any statements concerning permafrost or price ad-. 
justment therefor. It'is common knowledge that permafrost is preva- . 
lent throughout much of ‘the State of Alaska, and the Board takes 
official notice to that: effect. Moreover, the contractor had visited the 

‘site before. bidding and had the same opportunities for inquiry and 
for examination: of. nearby excavations as was the case with rock and 
boulders. Accordingly, the contractor has failed to show the existence 

_ of a changed condition of the second category. 

’ -° Concerning the question | of notice, there appears to be no tatanieut 
or evidence submitted by the Government to the effect that the Govern- 
ment was prejudiced by the delay of the contractor in giving notice of 

the supposed changed condition. However, the contractor’ S eS 

letter of April 9, 1962, SYS without equivocation : . . 

. The Contractor states further that no notice of: these agen condiwong was 
given ‘Contracting . Officer during the progress of the work. 

Without deciding this issue, there is reason to assume that the rights 
of the Government must necessarily have been injured or prejudiced 
~ by such a long delay.®” It was given no opportunity to verify the 
contractor’s claim or the extent thereof while the work was gong 
‘as required by the Changed Conditions clause. 

In any. event, the. contractor’s. appeal must perforce Ks denied for 

the ‘several reasons ‘discussed elsewhere in this opinion. 


CONCLUSIONS 
~The appeal i 1s. denied i in its. cach 
| a Tuomas M. Dunston, Mu ember. 
I CONCUR: ce. eee ae a ie ‘CONCUR: 
Paut H. Garr, Oh don an. | Hurperr I, SLavGxrEer, M ember. 


15 CH. Korehoj Oonstriction. Company, IBCA=321., (August 27; 1968), 1963 BCA ‘par. 
3848, 5°Gov. Contr. ‘501, Bs . i ere 
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tes Siibmerged Tans Act: Generally—0il and Gas Leases: Applications 


‘The Departmental decision in Henry 8. Morgan, Floyd A. Wallis, et al, 
BLM-—A-036876 (1956), affirmed: by the Secretary. of the Interior, 65 1.D. 
369 (1958), is overruled to the extent that it. As inconsistent or in conflict 
with the conclusion reached in the opr of. the Solicitor: General issued 

December 20, 1963. ai 


. Submerged. ‘Lands Act: Generally 


The Submerged Lands Act of May 22, 1953, 67 Stat. 29, 43. UD. 9, C., séc. 1301 
et seq., released to the States any former title of the United States. to: lands 
--which were formerly beneath navigable waters as defined in section 2(a) 
_ Of the Act, but which emerged as islands through natural processes within i 
the boundaries of the States: before the. effective date of the Act. 


Submerged Lands Act: Generally—Words and Phrases 


Lands which are “made” as that. term is used in section 2(a). (8) of the ~ 
- Submerged Lands Act of May. 22, 1953, 67 Stat. 29, 43 U.S.C., sec. 1301 
et seq., include lands which are formed. as islands St natural DEO OR as - 
well as those which are man made. ee ) 


See Solicitor General’s Opinion Deoember 20, 1963, ‘Dp. 22. 
M-36665 - pee aa Ferry 31, 1964 
To: ‘Tae SECRETARY OF THE Inventor | | | 


| Sunszcr: Lyrenprerarion OF THE SusMErcEp LANDS ‘Ape 


_ On December 20, 1963, the Attorney. General approved snd trans- 
~ mitted to you an opinion prepared by the Solicitor General dealing 
with the question of title, under the Submerged Lands Act.of May 22, 
1953, 67 Stat. 29, 43°U.S.C., sec. 1301 e¢ seq.,to certain. lands which 
formed as. islands in the marginal sea, within the boundaries of a 
State after such State was admitted to the Union but before the effec- 
tive date of the Submerged Lands Act.’ That opinion, together with 
the Attorney General’s letter of transmittal, is attached hereto. 

The opinion approved by the Attorney General establishes the legal 
principle under which the. Department of the Interior will now oper- _ 
ate. However, the opinion contemplates further administrative action 
on the part of this Department as outlined below. 

- First, the Solicitor General has expressly: advised that the eens 
faental decisions! in Henry S. Morgan, Floyd A. Wallis; et’al.;-BLM- 
A-036376 (1956), affirmed by the Secretary, 65 I.D. 369 (1958), is 
in conflict with his conclusion that the Submerged Lands Act released - 
to the States any former title of the United States to lands which were 
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fotinerly beneath navigable waters as defined in Section 2 (a). of the — 
_ Submerged Lands Act, but which emerged as, islands through natural . 
_ processes. To the extant that the Wallis decision is inconsistent or 
in conflict with the conclusion of the Attorney General, that decision 
must be and is hereby disapproved and overruled. _ 

Second, several matters presently pending before. the Departinent 
are. materially affected by the opinion approved by the Attorney Gen- » 
eral and should be disposed of in accordance therewith. Among the 
matters awaiting Departmental action are the applications received 
- by the Bureau of Land: Management for the issuance of oil. and gas 


leases on lands which were formed as islands by natural processes _ 


prior to the effective date of the Submerged Lands Act .and. which 
may, therefore, be affected by the Solicitor General’s opinion. : 
Also pending before the Department are the protests filed by the 
States of Louisiana and Florida ‘to the granting of the lease applica- 
tions. The pending lease applications which are the subject of the pro-. 
tests presently before me? are hereby denied. Such other lease appli- 
- cations covering lands in. areas which may be affected by the Solicitor 
General’s ruling, as may be pending before the Bureau of Land Man- 
agement, should be denied by the Bureau as soon as possible. | 
_ The State of Florida has also filed a formal protest to the action of 
the Bureau of Land Management: in ordering the Florida islands 
opened for leasing as public lands (25 Fed. Reg. 10954 (1960)). The 


Bureau is, therefore, instructed to take appropriate action to.amend 


and modify the order opening the lands to ‘public domain oil and gas 
leasing to conform to the opinion of the Solicitor General. 


Frank J. Bae 
| Solicitor. 
- APPROVED: | | 
(Sed.). . Srmwarr L. Goi, 
| Secretary o f the Interior. 


1 Lease -applieations -protested in this sapeesdtne: are as follows: 


Louisiana: . | Florida : 
BLM 040388 BLM 053264 
““BLM-A —.s«040889 000 .. BLM . 054147 
BLM ... 042672 ~ *. BLM. 054142, 
'-BLM-A  - 042678 , * BLM .. 054442 
“BLM-A » 042775 | | BIM. 054465 
' BLM... 042776 ee _ BLM... 054466 
my 2 . BLM | 054510 

2) UBLM.. 054823: 

BLM 054845 
BLM 056495 


2Tpid. 
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ae ee December 20, 1963. 
Tan Honoraste 
Tue SECRETARY OF THE INTERIOR 
My Dear Mr. Srcrerary: — 
[enclose an opinion prepared by the Solicitor General at the request , 
of the President dealing with title under the Submerged Lands Act to 
_ certain lands originally formed as islands in the marginal sea. 
Tam in full accord with the a expressed by. the Solicitor 
General. . 

Please let me know whethér you. have any obj ection to the publica- 

tion of this opinion in accordance with 5 U.S. C. 305. | 


Sincerely, 
| | A Se.) Honan F, Kawanny! 
- Acne General. 


OPINION OF THE ATTORNEY. GENERAL OF THE 
UNITED ste 


. TITLE +0. NATURALLY- MADE LANDS UNDER THE SUBMERGED } 

| - LANDS ACT | 

“The saneceea Lands Act (act of May 22, 1958, c. 65, 67 Stat. 29, 48 US.C. 
1301-1515) relinquished any former title of the United States to lands 
naturally-made as islands, which formerly were “lands beneath navigable 


waters,” as that phrase is defined in the act, “Title to accretions to pure 
lands of the United States was not affected by the act. 


The ruling of the Bureau of Land Management of the Department of the 
_ Interior in the case of Floyd A. Wallis (BLM—A 036376), as affirmed by the 
- Secretary of the Interior (65 I.D. 369 (1958) ), to the ue! is erroneous 
and should be revoked. 
, December 20, 1963. 
Tun Secretary or tHe Iwrertor. | 
My Dear Mr. Srcrerary: I have the honor to submit for your guid- 
ance, pursuant to a request from the President on October 30, 1963, 
an opinion formally embodying the advice which J gave him on Jan- 
uary 30, 19638, concerning the title, if any, of the United States to lands 
which formed as islands in the marginal sea within the boundaries of 
a. State after the State was admitted to the Union but before May 22, 
1953, the effective date of the Submerged Lands Act, c. 65, 67 Stat. 29 
(43 U.S.C. 1801 eé seg.). The most important of the disputed. areas 
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lie alone: the Florida ‘coast and in Louisiana at the mouth of the 


. . Mississippi. » 


A brief description of the factual arid fepal Bakeroanas is necessary 
- to clarity the issue. Off the Florida coast the tides and ocean currents 
sometimes form shoals that become tiny islands: The islands may 
grow quite rapidly, especially if a mangrove seed is dropped by a. 
- passing bird and takes root, for the roots hold the shifting earth. AI- 
~ though the exact: chronology 1 js uncertain because of the incompleteness 


~ -of the early charts, many such islands were formed within the past — 


- century. Since their formation they have sometimes been incorpo- 
- rated as part of the mainland or other offshore islands.. The lands. 
were formed. within the political boundaries of Florida and for many 
years were commonly believed to belong to the State of Florida as the 
owner of the bed of the marginal sea. In some cases the State trans- 
ferred title to private owners. The lands have been used for camps 
and cottages, and even real estate developments. Considerable in- 
- vestments. appear to have been made on the strength. of the State’s — 
supposed title. 

The situation along Louisiana’s coast is quite different, alehotoh ‘ie 
legal. question is the : same. The Mississippi River carries enormous 
quantities of silt into the Gulf of Mexico. As the river reaches the 
Gulf it makes its own channel through the growing delta, building 
up natural levees on either hand which have been enhanced by dredg- 
ing to keep the passes (channels). open to navigation. A glance at 
any large-scale chart reveals the extraordinary length of these arms 
reaching out into the Gulf. A break in one of the levees, made by 
natural forces or by man, would permit the current to flow through 
and, as it slackened, to. deposit silt on the other side building up fast 
| land. Some land might attach itself to the levee as accretion. Other 
land might be formed as islands. The islands might be joined either 
to each other, to the levee or to the mainland. The whole area is low 
and wet. The foregoing process is remarkably complex. The com- 
parison between early and current charts makes it plain that many 
acres of fast land have been formed in this fashion, some as islands, 
some as islands which by accretion have been joined to the mainland, 
and some, perhaps, as direct accretion to the mainland. | 

Other islands in the delta area were formed as a result of the geo- 
logical structure of the bed of the sea. As the Mississippi deposits 
its tons of silt, their weight sometimes causes the immediate area to 
sink and the pressure of the smking mass then raises the bed of the 
sea in other spots into : new islands, often called mudlumps, that:may 
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later be incorporated into other new Jand i in the delta area or may, | 
indeed, sink back beneath the sea. ae 
These processes have been taking place éontimioualy for many years... 
As in Florida the general assumption was that Lotisiana owned the ._ 
bed of the sea within its political boundaries and therefore became the |. 
owner of any newly formed islands within the marginal sea. Ths 7 
area is valuable for oil fields and possibly other natural resources. 


The controversy over title arises in the following manner. Under ms 


the common law the sovereign is the owner. of the bed of all navigable — 
streams and of navigable inland waters. In Pollard’s Lessee -v. 
Hagan, 3 How. 212 (1845), the Supreme Court held that newly ad- 
mitted States became the owners of the lands beneath navigable 
waters within their political boundaries, except aS a prior sovereign 
might have granted. the land to another owner. Although the case. — 
involved land in Mobile Bay, which is inland waters, throughout the 
rest of the nineteenth century and during the early decades of the - 
_. twentieth century it was generally assumed that the same role applied 

to lands beneath the marginal sea. It is also a settled rule that new 
islands formed in a body of water by natural forces became the prop- 
erty of the owner of the bed. City of St. Louis v. Rute, 138 U.S. 226, | 
247 (1891).. The States therefore administered both the submerged 
lands and the new islands as their own, and made both a and 
leases. 

During the 1980’s and 1940’s, after the aesivary of vast natural 
_ resources under the marginal sea, the Federal Government began to 
challenge the States’ claims of title to submerged lands. In United 
States v. California, 382 U.S. 19 (1947), the Supreme Court. over- 
_ turned the widespread prior assumption ; limited the rule of Pollard’s 
Lessee v. Hagan to tidelands and inland waters; and held that the: 
United ‘States had paramount rights in the lands under the marginal 
sea. Although the opinion spoke only of paramount rights, the de-: 
_ cision sustained the claim of the United States to all the oil, natural 
gas, sulphur and other minerals so that we can say, for all practical 
purposes, that. the United States was held to have title to the bed of - 
the marginal sea. For present purposes it is also proper to assume 


“ that title to the islands formed by natural forces within the political, - 


boundaries of a State after the State was admitted to the Union was 
vested in the United States as the owner of the bed of the marginal 
as City of St. Louis v. Rute, supra. 


1 The issue is actually disputed, but the dispute is irrelevant to Mie issue Gonpidarad in 
this opinion. : ~ i 
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In subsequent rulings the decision in U nited States v. California 
was extended to Louisiana’and Texas;? obviously it applied to all 
other States. The rationale cast doubt upon private titles on the 
strength of which investments had been made. ) 
_ The decisions gave rise to a national controversy which was resolved 
on May 22, 1953, when Congress enacted and President: Eisenhower 

~ signed the Submerged Lands Act, 67 Stat. 29 (43 U.S.C. 1301 e¢ seq. ve 
Generally speaking, the effect of the Submerged Lands Act is to | 
release and relinquish to the States title to and ownership of “the lands | 
beneath navigable waters” within State boundaries, including all the. . 
natural resources therein. Lands beneath navigable waters are de- 
fined in section 2(a) in three parts. Subdivision (1). includes lands 
covered: by nontidal waters “up to the ordinary high water mark as 
heretofore or hereafter modified by accretion, erosion and reliction 
* * * ~ Subdivision (2) covers “all lands permanently’ or periodi- | 
cally covered by tidal waters up to but not above the line of mean high 
tide and seaward to a line three geographical miles distant from the 
coastline of each such State * * *."% Subdivision (3) brings within 
‘the definition :. 

“(3) all filled in, made or reclaimed lands which formerly were 
lands beneath navigable waters, as hereinabove defined.” eo ge 
The Submerged Lands Act conveys to the State whatever title the 

United States had to lands within the foregoing limits. It-is equally 
_ plain that the act conveyed to the States whatever claim the United | 
States might have to islands in the same area filled in or reclaimed 
by man koseapt as they might fall under one of the exceptions 1 In sec- 
tion 5). 

Sovereignty over islands existing when a ‘State was danntieat to the. 
Union passed to the State. ‘Title to some of those islands might have 
already passed into private hands and thenceforth be governed by 
State law. ‘Title to others might have remained in the United States, 
just as other public lands on the mainland, but some of the latter may 
later have passed into private hands in the same manner as other public 
lands. In any event the status of the islands formed before statehood . 
would not be different from that of other land ee the poate 
j jurisdiction. 


2 United States. v. Louisiana, 3390.8. 699 (1950); United. States. vy. Teaas, 339 U-8. 707 
(1950). 

3 The omitted words: put the line farther seaward in- certain ‘instances.’ ‘Sine that issue 
is not involved in the present controversy..I shall speak as if the limit: were three miles. 
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_ Islands in the marginal sea formed after May 22, 1953, belong to ~ 

the State as the owner of the bed. City of St. Louis v. Rute, 138 U.S. 
226, 247 (1891). 

Thus, the only question raised. by ts pending souteovetey is 
whether the lands naturally formed as islands in the marginal sea 
within the boundaries of an admitted State but before the enactment 
of the Submerged Lands Act belong to the States (and their grantees) 
or to the United States. 

This question has once already. been the subject of formal ssnailora: 
tion.. On June 7, 1956, the Director of the Bureau of Land Manage- 
ment of the Department of the Interior in the so-called Floyd A. 
Wallis case (BLM—A 036376 et al.), ruled that.certain lands formed. 
as mud-lumps in the Louisiana delta region belonged to the United 
States in its sovereign capacity and had not been transferred to 
Louisiana under the Submerged Lands Act. This decision was 
affirmed by .the Secretary of the Interior, 65 LD. 369 (1958) .4 

In my opinion, this ruling was erroneous and the title to the 
naturally. formed lands in dispute belongs. to the States and their 


grantees. 
uf 


The words of the Submerged Lands Act do not resolve the 
issue. Although they can be read, standing alone, to mean that 
only man-made lands passed to the States, they lend. themselves 
as readily to an interpretation covers both. man-made and 
naturally-made islands. 


The critical provision is section 1 2(a) (3) which includes smmong the 
lands conveyed : ; 

“all filled in, made, or ‘reclaimed lands which foomatly were lands © 
beneath navioable: wale #4» 4 

The words “filled in” and “reclaimed” sieeest the works of man: 
and since the word “made” is used in close association with “filled in” 
and “reclaimed”—indeed, it comes between them—they tend to color 
its meaning. Moreover, “made” is defined by many dictionaries to 
distinguish what is artificial from what is natural. 4.9., Dietionary of 
American English. The University of Chicago, 1942; Ouford Eng-— 
lish Dictionary (10 vol.), Clarendon Press, 1908; Webster's New 
International Dietionary, 2d edi; G: & @. Merriam Co., 1957... 
‘4 Although. the Decision: of ‘the Sécretary ‘was sustained in‘ eubacadent: court fees 
Morgan’v. Udall; 806 F. 2d 799 (G:A.D.C.): (1962); certiorari denied, 371 'U.S8:.941' (1962), 


the question under review was not in issue and not determined.. See the Memorandum 
for Stewart L. Udall, Secretary of the Interior, in Opposition. 
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re is said that some significance must .be attached to the. fact that 
“made” was inserted into some of the bills dealing with submerged 
lands well along in the controversy, and that the only possible pur-. 
pose was to add “naturally-made” land. However, “made” can be 
given significance without going so far; for some purposes an island 
formed by artificially altering the course of a stream so as to cause. 
the deposit.of silt might well be described as “made by man,” although — 
it might be neither “filled in” nor “reclaimed.” * 

It does no violence to the words of section 2(a) (3), however, to read 
“made” as including both man-made and naturally-made “islands. 
Lawyers have often used the word “made” to describe lands newly 
formed by nature. Z.g., Jefferis v. Hast Omaha Land Co., 184 US. 
178 (1890) ; County of St. Clair v. Lovingston, 23 Wall. 46, 59 (1874) ; 
Linthicum v. Coan, 64 Mad. 439, 451 (1885), 2 Atl. 826, 908; Trustees 
4 Hopkins Academy v. Daeusen. 63 Mass, 544, 545 (1852) (Shaw, 
CO. S.)3 Union Depot, Street Ry. & Transfer Co., v. Brunswick, 31 
Minn. 297, 303 (1883), 17 N.W. 626, 629; Clark, A Treatise on the Law 
of Stirveying- and Boundaries, §§ 959, 269 (2d ed.) ; id., §598 (8d.). 
The word “made” was applied to lands formed by. natural forces on 
- several occasions during the debates on the Submerged Lands Act.é 
For example, Senator Paul H. Douglas, of Illinois, said (99 Cong. 
Rec. 2936): | | 


“Tt is primarily in this delta poelon of made tend that oil snd gas 
have been found in Louisiana.” He was describing land made long 
before the white man came to America. 

- In sum, the words of section 2(a) (3) asa matter of etymology siete. 
may fairly be read, either (1) as covering both man-made and natu- 


© Strictly speaking, “‘filled in” applies a areas into which man has trucked or pumped 
earth and other solid fill.. “Reclaimed” describes land from Which the waters have been 
excluded. ; 

& Very slight support for this reading of “‘made” in section 2(a) (3) can be ariava from 
the fact that the word is omitted from section 5(a) which excepts lands “filled in, built © 
up, or otherwise reclaimed by the United States for its own use.” The contrast is prob- . 
ably fortuitous, but it may be significant that “made” was not used in the final. version 
where the reference is plainly confined to. the works of man. 

® “Made” was used in the same way by Senator Clinton P. Anderson, of New Mexico,,. 
' in the course of hearings before the Senate Committee on Interior and Insular. Affairs ‘on 
the. submerged ands bills:. In discussing. the location of the coastline from which: the 
marginal sea would be measured, he said (Hearings in Hieecutlye Sessions, 83d Cong., ist 
sess., p. 1356 (March 16, 1953)): 

“T am sitting here looking. at a map showing where the leases have been granted in 
Texas and Louisiana, both prior to..and subsequent.to June 23, 1947; and if I am not 
mistaken, a ‘good deal of the. land: that lies south and east of New Orleans is made land. 
If Louisiana wants to have the advantage of all that. made land around which there has 
been a-great deal of leasing activity, then naturally it has to be limited by whatever has 
happened to this other raat If it wants to eae its original boundaries and include them, . 
it ‘has that right. ere : ' : : 
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rally-made lands, in which event the naturally- made islands were 
released to the States, or (2) ‘as covering only man-made lands, in 
which event these naturally-made lands still belong to the United 
States. For their meaning as a matter of law, one must look to other 
| evidences of congressional intent. 7 


: a 7 
The legislative history contains no reliable evidence that Con- 
gress had any conscious and specific intent either to retain or to 
release the naturally-made islands. ; 


Despite the lengthy hearings, the floor debates in several Congresses, . 
and the exhaustive character of the debates, the legislative history of - 
the Submerged Lands Act shows that neither Congress nor any com- 
mittee ever directed its attention to naturally-made islands. formed 
after statehood in the marginalsea. A fortiori there is no explicit evi- 


dence showing whether Congress intended to retain or convey them, 


and none showing its understanding of the meaning of “made” in that _ 
respect. Out of the mass of legislative. history only three relevant 
conclusions can fairly be drawn. | 

1. The occasional expressions of understanding or intent that may 
be thought relevant are unpersuasive because they point.sometimes to 
_ one conclusion and sometimes to another, and were uttered under cir- 
cumstances that strongly suggest that the speaker was not, aware of 
their possible bearing upon the present issue. 

Thus, when Senator Guy Cordon, of Oregon, who aesdea at the 
hearings on the submerged lands bill and who was its floor manager, 
was describing the proposed legislation, he referred to the words “all 
filled in, made, or reclaimed lands,” and said (99 Cong. Rec. 2633) : . 

“That would appear to be perfectly clear. It provides that the 
joint resolution. shall apply to areas that are now above water, but 
which were under navigable waters at.some-time in the-past.” ‘Sen- 
ator Cordon’s statement, read literally, applies to lands which rose 
above navigable waters because of natura] forces as swell as to those that, 

_ were filled in or reclaimed by man. 7 

On the other hand, the House Committee on the J udiciary, which 
handled the Submonped lands bills, made a similar statement that cuts 
in the opposite direction. Earlier bills, including the joint resolu- 
- tions vetoed by President Truman, relinquished the claim of the 
_ United States to “all lands fotmerly: beneath navigable waters, as 

herein defined, which have been filled. or reclaimed.” Only a forced 
construction would bring natural islands within the words “filled or 
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tcolaimed? The word “made” was first inserted in a bill introduced 

by Congressman Francis E. Walter, of Pennsylvania, that was favor- 
- ably reported by the Committee on the Judiciary (H. Rept. 2078, p. 8, 

8ist Cong., 2d sess.) and ultimately became the Submerged. Tade 
Act. ‘The report states that the title containing the words in question 
‘Gs, in substance, the same as” the bills that omitted the word “made.” 
If we read this report literally the addition of “made” did not change 
the substantive meaning, and since the words “filled in or reclaimed” 
do not cover pe eee islands, the addition of “made” did. not 
cover them. 

_ The arguments based upon such general expressions clutch at straws. 
Tt requires.all extraordinary stretch of the imagination to believe that 
any of the speakers had i in. mind the application of their remarks to | 
naturally-made islands, a “problem. with respect to which they were 
otherwise utterly silent, as were all other Senators and Representatives. 
_ 2. The words “filled in, made, or reclaimed land” were used in the 

Anderson bill (S. 107, 83d Cone: ae Ist sess.) in a manner which plainly 
confined them to land made by man. The Anderson Bill was intro- 
duced by the opponents of legislation giving the submerged | lands to 
‘the States. One of the arguments advanced by the proponents of 

such legislation had been that in a number of coastal States vast in- 
vestments had been made in building up real estate developments, | 
as in Florida, and recreational fricili ties: as at Rockaway. Beach in 
New York, on filled-in lands in the marginal sea and in inland waters. 
The proponents had. carried the argument .to extreme: length, main-. 
taining that the Supreme Court’s decisions had placed in jeopardy - 
all filled-in and reclaimed lands such as the Back Bay. area in Boston 
and the shores of the’ Great Lakes on which important parts of major 
cities now stand. The argument of the proponents, while of some 
pertinence to developrients i in the marginal sea, was utterly absurd 
as applied to situations like Boston’s Back Bay area, for the Supreme 
Court. decisions obviously did not apply to inland waters. In an 
effort to demolish the argument as a basis for giving away. the sub- 


merged lands Senator Anderson and others proposed to recognize and 


confirm any right. derived. from a State. or political subdivision: “to — 
the surface of filled in; made, or reclaimed land in such areas.” 
There was. no doubt that the. words “filled i jn, made, or. reclaimed 
land: ”-in this context, meant “made“by man:” The basic theory. of. 
the Anderson Bill was that.the States and their citizens were entitled 
to the surface: rights of land that was the product, of their investment 
‘of labor and: resources, but. that the Nation as a whole was entitled to 
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the resources under the sea that were placed there by God.’ The 
“Anderson Bill was debated at length and defeated before the same 
words were adopted as part of the Submerged Lands Act, hence it 
is argued that the words came to have an understood meaning that was 
carried over into the Submerged Lands Act. The weakness in the 
argument is that the meaning of all words depends in some degree 
upon their context; they take color not only from their verbal sur- 
roundings but from the purpose and understanding of their authors. 
It is not unusual to find the term “made * * * land” being under- 
stood to have one meaning when spoken by a man who thought that 
all natural resources belonged to the Nation while all ‘investments 
built up by human effort should belong to the States (or those claim- 
ing under a State), and to find the same words—“made * * * land”— 
being used in a much broader sense by one who believed that the States _ 
should be given title to all the submerged or surface lands they had 
previously been supposed to have owned. In other words, the words 
“filled in, made, or reclaimed” did not become terms of art with a_ 
special meaning that would survive a radical anes in. context and | 
-purpose.® 

3. The only “filled i in, made, or réclasmed® lands meritioned j in the 
long congressional debates were lands made by man. They were 
mentioned frequently and with great emphasis by numerous Senators, 
but especially by Senator Spessard L. Holland of Florida. There was 
no mention during the debates of naturally-made islands.® 3 


- 8The use of “made” in the Anderson Bill to mean only lands made -by man is incon- 
-Sistent with Senator Anderson’s and Senator Douglas’ use of the same word at-least once 
in the debate when speaking of naturally-made lands. See Note 7 and the accompanying 
‘text. The only significance of the inconsistency would seem to be its tendency to prove 
_ that.the word ‘‘made”. was not used .as-a term of art with precise meaning but takes its 
color from the purpose and context. It is not suggested that the usage in debate proves 
‘that the word is used in the Submerged Lands Act in the broader sense. 

® Specific recognition of the existence of naturally-made islands does appear in the testi- . 
mony of two witnesses from the. State of Louisiana given in the course of the.1948 joint . 
hearings on Various sumberged lands bills before the Committees on the Judiciary. These © 
bills (e.g., S..1988), which were essentially similar to the act ultimately adopted, proposed . 
that the United, States “confirm and establish titles. of the States to lands, and resources 
in and beneath navigable waters * * *,” “TJjands beneath navigable waters” were defined 
‘to- include ‘all lands formerly. bencadh navigable waters, as herein: defined, which have 
_ been filled or reclaimed *.*. *,” 

Discussing the difficulties in determining the location: of the Louisiana ‘shoreline due to 
the presence of bays, inlets and islands’stretched along the coast, Mr. B. A.,.Hardey, Chair- 
man of the State Mineral Board of Louisiana, stated as follows in answer to questions 
of Mr. Guy Woodward, Administrative Assistant to: Senator HE. H: Moore of Oklahoma 
“(Joint Hearings. on S. 1988 and similar House. Bills, 80th Cong., 2d sess., .pp. 111-112 
“(February 23, 1948)): | , 

“Mr: Woopwarp. Is the land on: . these islands lying offshore Louisiana, which you men- 

-tioned;. owned. individually ?. Has that ‘been patented or. sold.to individual:owners? = . 

“Mr, " HARDBY. Some of them are owned. individually. -Some of the islands disappear 
‘and pob - up’ somewhere else sometimes: We have ‘some litigation: with landowners: about 
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Any one, 5 of three conclusions is consistent with the course of the 
congressional discussion: _ | 
(a) The Senators and the Congressmen believed that section 2(a) 
(8) conveyed man-made land formerly under navigable waters, and 
that alone. That is why they never spoke of naturally-made islands: 
 {b) The man-made land was used as an illustration during the 
debate only because these were the dramatically appealing instances 
__ of the “fairness” of the legislation, but the Senators and Congressmen 
| consciously believed that naturally- “made islands were also being 
conveyed... 

(c) The Senators and Congressmen were conscious sie of the man- 
made lands and they were either ignorant of, or waolly forgot, any 
naturally-made islands. 

There is nothing in the legislative history to indicate that one ex-. 
planation is more plausible than the others. Whether the bill has 
one meaning or the other must therefore be derived from an under- | 
standing of the general purpose of the legislation and. the tenor of 
the debate concerning its larger justifications. 


ownership of vor ‘bodies. Land. ordinarily is “owned by individuals, . and of course the - 
water bottoms are owned by the State. 

“Mr. Woopwagp. Are any of these islands of. such permanent character that they are 
populated by residents? | 

- “My. Harppy. Oh, yes; some of them are. * * *” 
fo “Again, with respect to the. difficulties of establishing a coastal boundary line, John Li 
- Madden, Special. Assistant Attorney General of the State of Louisiana, appearing for © 


a Fred 8. LeBlanc, the State Attorney General, testified (id. at pp. 384-385) : 


.“These. indentations follow the outline of numerous lakes and bays, some of which 
not only. extend inland for great. distances. but expand far to. the. south in a gulfward 
‘direction. -Over broad and far-reaching ‘spaces offcoast, our marginal- waters are astound- 
ingly shallow—aso shallow, in fact, that islands therein appear to move in ‘gome mysterious 
Imanner, emerging here and sinking there, and being lost until they are discovered as 
forming a part of the coast or other islands of greater permanence. 

“Obviously the lands beneath such shallow waters, extending gulfward over an: exteli- 
“sive area, are well adapted for utilization and, by nature, are more closely related to the 
_coastal region than they are to the ocean’s bottom or the soils underlying the open. sea. 
This. is: all the more true when. we consider the fact that our. coastal region is still in’ a 
. State.of constant change. What is land today may be water. tomorrow, and’ the reverse 
is equally true.. © 

“Upon ‘reaching coastal outlets, an expansive confluence of waters joins with wind and 
tide to create physical curiosities of land and water. Water courses change from time 
to time, leaving great deposits.of natural accretion. But largely inexplicable is the reces- 
. sion of our coast line, particularly on the west where about 114 miles of dry land. has 

fallen into the Gulf.since Louisiana was admitted to statehood.” 
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The general intention of Congress in passing the Submerged 


Lands Act called for including naturally-made islands in the — 


grant to the States. The legal theory on which Congress pro- — 
ceeded, if consistently applied, also. meat a relinduishent of 
. naturally- made islands. Ee ie . 


The general purpose of the S inéeoed tends ‘Act § was 5 Hig restore” 
to the States and persons claiming under the States what was “taken 
away from them” by the decision in United States’ v. California, — 
832 U.S. 19 (1947). In Pollard’s Lessee’v. Hagan, 3 How. 212 — 
(1845), the Supreme Court held that. the States owned the lands: 
beneath navigable waters within their political boundaries (except, 
as either a prior sovereign or the State might. have granted land - 
to. a private owner). The case involved land in Mobile Bay which 
may .have been naturally made; in any event the Court made it — 
clear. that. the same rule would apply to land naturally made... Al- . 
though Mobile Bay is inland waters, it was assumed throughout the — 
rest of the nineteenth century and in the early decades of the twentieth 
century that the same rule applied to lands: berieath the marginal — 
sea, z.¢:.to the.strip-three miles in. width between: the coastline and 
international waters. When an island is formed, it* belongs to the 
- owner of the bed of. the waters, City.of St. ae v. Rute, 138 U.S. 
926, 247° (1891). For many years, therefore, the States assumed 
that they. were the owners of all lands within their boundaries under . 
the marginal sea and of all islands formed therein by natural forces. 
They administered the lands as theirs and made. both grants. and 
leases." Many sizable investments were ‘made in reliance upon. the 
validity. of the States’ title. 

As pointed out above, the decision 3 in United States v. Ciliforis 


332: U.S. 19. (1947 sy ‘undercut the » assumptions | and defeated the 


expectations of many people and business concerns in coastal areas. 
The rationale invalidated. the. private titles. on. the strength of, which 
large investments had been made. — | 

The ‘general. purpose.of the: Submerged Pande Act. was to nde the 
effect of the Supreme Court decisions and “restore”’ to the States 
and to those claiming under the piel what Bey supposed that Amey 
already owned. 


In legal terms, the “restoration” was to be accomplished by making ig 


the rule of Pollard’s Lessee v. Hagan applicable to the marginal sea 
in accordance with the previous supposition. The Supreme Court ~ 
recognized that this was the basic theory of the Submerged Lands Act. 
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in. United Sinies V. Louisiana, 363 U. S.1 (1960)..2°. “Agta? ea. to 
the rule laid down in Pollard’s Lessee vy. H. agan, the Court said . 
(863 U.S. at. 85): “Were that rule applicable also to the marginal 
sea—the premise on which Congress proceeded in enacting the Sub- 


merged Lands Act—it is clear that such a boundary would be similarly 


effective to circumscribe that extent of submerged lands beyond low- 


water mark, and within the limits of the Continental Shelf, owned by a 


the State.” ne 

“We conclude that, consonant with the purpose of Congress to grant 
to the States, subject to the three-league limitation, the lands they _ 
would: have owned had the Pollard rule been held. applicable to the | 
- Mnarginal sea * * *,” ©. : 

It is plain that the gener al’y piurpoaes and. the legal theory are at jena | 
as applicable to naturally-made islands as they are to submerged lands. 
_ There was at least as much if not more reason to suppose that the 
naturally-made islands belonged to the States or their grantees.” ‘There 
was at least as much reason to wish to put the titles to rest. The rule 
of Pollard’s Lessee v. Hagan was at least as applicable to the naturally- 
made islands; possibly more applicable because the Pollard case ap- - 
parently involved naturally-made land. One asks, therefore, how 
can anyone suppose that. Congress did not convey those islands along 
with the submerged lands. 

The answer is offered that Congress did not aha rigidly to. the 
: thesis that the rule of Pollard’s Lessee v. Hagan should be extended © 
_ to the marginal sea. Some of the exceptions set forth'in section 5 _ 
reserve to the United States property. which probably would ‘have. 


yy passed to the States under a strict retroactive application of the rule. 


‘It is argued that since the Congress made these exceptions tothe . 
fulfillment of its general thesis, it may also pene: entender to except . 
the naturally-made islands. © ‘ 

Granting the possibility, there is not the dliphisdt reason. to suppose 
that’ Congress followed such an utterly. irrational course. Each of 
the departures from the principle of extending Pollard’s Lessee-v. 
Hagan to the marginal sea rests upon a foundation of policy: or com-. 
monsense practicality. There was. no reason for making an exception 
of the naturally-made islands. ‘The extent of such naturally-made 
land is small—almost insignificant—in « comparison with the submerged 
lands: and the man-made lands in the marginal sea. Congress was 
: not in & niggardly mood, holding out pias pit of ai that: it could a 


aes cr : wealth of legislative material is cited In the opinign: and will not be repeated here, 


“rbste—t—5 
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find an excuse to retain, Not only. is every consider ation applicable 
to the submerged lands equally’ applicable | to islands, risen above the 
sea, but no one has ever suggested, any rational reason for making’ a 
distinction. Viewing: the problem in terms of the | general” purposes 
and policy: of the’ statute, and of the ‘practical situation, confronting 
Coligress, one is driven to conclude that the gener ‘al’ “purpose ‘of | 
Congress and the theory of. its’ legislation apply no less to the com- 

paratively insignificant problem of titlé to naturally- made islands than. 


to other pone of the cot sateshee eee ee 
Fv a LV" ae ae ok a a a 


: To-conwtrke the , Submeized Lands Act as: retaining naturally« 
made islands would create arbitrary and caabeiueed ieanetens 
giving rise to years of. complicated litigation. «. PONE MD hn 


As indicated above, the. same considerations that ipercunded Conmess 
to release to the State submerged, lands and new man-made islands.in 
the. marginal sea are equally applicable to new naturally-made islands. | 
N o-reason. for reserving the naturally- -made. islands has ever been sug>. 
| gested. Tn addition, there. are very strong reasons for eschewing, that 

the problem. Ror alehoneh the ‘concept. of | ‘naturally-inade, islands” 
appears on the surface to ihe simple and easy. of; administration, any 
interpretation of the words “filled in, made, or.. reclaimed. land’, that 
» incorporated ; such: a distinction would in fact give: rise to expensive, 
and, enormously. time- -consuming litigation i impairing the: value of the 
lands affected.:.:Conversely, the problems are minimized: or. entirely. 
avoided by reading the critical. phrase. to., inglude noturally-made 
islands. i 
1. The apparently. simple distinction beweet cpaiallyanede islands | 
. and man-made islands is, in truth, hazy and perhaps unworkable. 
Off. the Florida coast. the line can,be drawn without too much difficulty . 
because the islands are, quite plainly. the result of natural. forces ‘work: 
ing alone. .In the Mississippi delta, the problems. almost, defy, solution. 3 
because. the changes are the result of varying. combinations of human 
and natural forces... Even in,theory there. is:no way, of. telling, which 
combinations : deserve the label “‘man- made”, and which. are to be de- 
scribed as: “naturally- -made.”... , 

For. the past 150 years.1 man’s works ne aubeeantially: rigdified the 
natural regime , of the delta.region,, . Man is responsible. for; the exten: 
sive construction of jetties and spur dikes along the major. passes, 
‘The creation: of artificial: levees that narrow:the- passes -in:order. to 
increase the river’s velocity; the dredging of canals; the artificial 

openings of natural levees; the damming of natural fe estan between 
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badges 


ede to, fom. epitnnoue river banks are: only. a nto ery ex- 
amples.. . Upriver from the delta, the artificial, levee system, flanking 
nearly the entire length: of the river has precluded normal. sedimentary 
alluviation, of the. river banks, thereby. modifying depositional proc- 
esses. within the. delta. , Whatever. their effect. upon the total quantity 
of deltaic sediment, ‘man’ S activities: have, without. question, altered 
the depositional sites and. rates. | As a consequence, the present. deltaic 
= A, specific, ileges deh will demonstrate the difficulty. of ane the 
distinction, both conceptually. and practically; In 1862 a minor arti- 
7 ficial, cut, was made, across the narrow east: bank. levees of, the. Missis- 
sippi River. a few, miles. above. Head of. Passes... This cut,. report- 
edly made by the two daughters of a fisherman named, Cubit, enlarged 
Through this outlet, sibeouently pas as Cubits on onl a 
volume of. sediment. calculated .to exceed. 1,200,000,000 cubic yards. 
About. 8. miles. farther. north. a smaller artificial crevasse .was. made 
sometime prior to 187: 4, reportedly - by. an oyster fisherman named 
Baptiste Collette. ‘Sedimentary deposits through Baptiste. Collette 
- Bayou and its distributaries have coalesced with those. from. Cubits 
Gap to. form a. subdelta covering an area.in excess of 100 square miles, | 
most of which had: formerly. been, shallow. water. In: the process, how- 
ever, these sediments, have enveloped . a, number. of islands which were 
| present. in: the 187 0's, for example,. the islands. composing. Robinson’s 
and Parry O’Neil’s Reef, and the. central. and southern members = the 
Bird Island group. . 
‘The. foregoing. example, es feral. en “Did Cubit’s 
daughters and Baptiste Collette “make” the.subdelta covering an area 
in excess of, 100 square. miles? ‘Perhaps the answer is yes; the subdelta 
would; not, have, been formed if they.had not.cut the east bank levees. 
Perhaps. not; it might be .said that neither Cubit’s daughters. nor 
Collette intended to.cause the land formation or. were. sufficiently in- 
telligent,, to know. what would. follow from cutting the levee. ds. the 
ownership: of land. formed i dn this.manner to. depend upon proof of 
the state of mind: of someone who acted a. century. agoy if not, ‘what 
isitto.depend on? #. a eels cei eS oe ity subs. ine 


“ath County’ of ‘Sie ‘Clair’ v.  novtigeton, 23 Wall. "46, “66 (1874), the sonore Court : 
indicated :that an accretion to the:bank: of.a ‘river becomes: ‘part: of the riparian: parcel 
_even though. the deposit | was, the result: of, upstream obstructions placed by man. . This 
holding ' may give some support ‘to the view that an island is natur ally- made and belongs 
to the owner of the bed even though some other person: has caused its ‘formationi: : The 
conclusion is by no means inevitable because of the difference between accretion and 
-(slands.... Furthermore, :the intent, of the individual-:who. built the obstruction might -still 
be relevant, for it is plain that in the Lovingston case the persons. who:built:the obstrue- 
tions had no intention to cause accretion to land downstream. 
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This is only one of many possible examples. In other cases. the 
origin of breaks through the levee may be unknown; perhaps they 
were made by man, perhaps by nature. And quite different combina- 
tions of human and natural forces were working i in other places. ~ 
2. Even when a clear theoretical distinction between naturally-made 
and man-made was developed, there would be virtually insuperable 
difficulties in applying the definitions to the delta area. The con- 
tinuous deposit of sediment, coupled with’ the geological changes re- 
sulting from the pressure of the deposits, has often resulted in accre- 
‘tion. to both islands and mainland, in the joining of islands, and in 
the envelopment of both old and new islands in what now ap- _ 
pears to be’ mainland. If the proposed distinctions were-made it — 
would be necessary to mark off on the land (or on a detailed map) 
parcels having the following characteristics: . 

(a) Islands existing at the: time of admission. to statehood, with . 
their accretions. ~~ 

(b) Islands formed within the Stats ae statehood but before the 
3 enactment of the Submerged Lands Act, with. their accretions. | 

-(c), Man-made islands, with their accretions, 

«(d) ‘Aceretions to the upland. — 

In each instance one would have to be aay to distinguish a true 
island from a shoal washed by high tide. Also, a rule would have 
to be developed for dividing accretions to the fast land after the “fed- 
eral islands” had been enveloped. The difficulties of marking out 
these distinctions upon the 100- -square-mile subdelta started by Cubit’s 
daughters and Baptiste Collette will again serve as an illustration. 

_ The tracing of lands throughout this process of envelopment ‘in 
‘order to identify those to which the Federal Government would have 
title—even assuming that adequate charts may be found—would be 
| exceedingly complicated. Historical and geological investigation 
stretching back for more than a century would be necessary. A costly 
core drilling program might succeed in making some differentiations 

of the now combined land masses. However, it:appears that « even this 
might not be possible where the fast land, the islands and the accre- 
tions thereto ‘were produced from deltaic deposits of the same 
‘sedimentary characteristics. According to Dr. James P. Morgan, 
Professor of Geology and Managing Director of the Coastal Studies 
Institute of Louisiana State University, in many cases delineation of 
the former islands from their: incorporating sediment “would necessi- 
tate the development of new scientific ee beyond. the soope 
of our present knowledge.” #2: 


1a Letter from. Dr. ‘Morgan’ dated. September 21, 1962, to Mr, Austin Lewis, Epectal Counsel 
: for: the State of: Louisiana. 
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“Undoubtedly there will be some. litigation between Sate parties, 
and between Louisiana and private parties, even.if the Submerged — 
Lands Act is interpreted to release the naturally-made islands. The - 
Federal. Government will have an interest wherever land was added. 
to public or acquired lands by accretion. It. seems. plain, however, 
that to read into the: Submerged Lands Act a distinction based upon: 
the way in which new lands were formed would increase the litigation 
many hundredfold, both in volume and in difficulty. Any construc- 
tion of “made” that retained some. parcels. as naturally-made _ would 


require extensive litigation to answer a most complex series of histori- 


cal and geological questions in order to. identify the lands belonging to 
the Federal:Government. . No one could establish good title to land in 
the delta. area without an acre-by-acre investigation eventually cov- 
ering thousands of parcels of offshore islands and mainland. ‘Titles. | 
would turn not upon existing: plat books and transfers but upon. danly 
. charted land movements in the past. 7 
8. In the Louisiana areas affected by the instant anestion it is al- 
most impossible to distinguish between the lands under water, which 
were indisputably relinquished to the States, andthe area abore the 
line of mean high tide, which is the most that could be claimed by the. 
United States as fast lands formed as naturally-made islands. The 
whole area is low, swampy, interlaced by waterways, and flooded. dur- 
ing the higher stages of the Mississippi River.: Even a shift in the 
wind may bring land out of water or submerge it.’ The areas now 
above inean high tide cannot be identified without an enormously — 
costly survey, but the most likely areas are narrow levees on either | 
side of the numerous channels. ‘The sole distinguishing feature is 
that the levees, and sometimes the land for a short distance back of 
them, are a few inches or a few feet higher than the surrounding areas. 
It would have been utterly capricious for Congress to retain such wind- 
‘ing tentacles while penguin ae all claim to the areas through which 
the tentacles run. 

If there were any reason for ces 7 give the States the tide- 
lands, the lands under water and ary man-made land. in:the marginal - 
sea, while retaining lands naturally formed as islands, then. the seeming | 
_ capriciousness of the distinction: as applied to the Mississippi delta 

could be explained as the inevitable result of the necessity of drawing. 
_a Sharp line on a finely graduated scale. In this instance, however, 

there was no reason for Congress to make the basic distinction. ‘As : 
‘pointed out above, every reason. for giving the States the submerged: 
lands and tidelands applied equally to lands formed as naturally-made 
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islands i in the marginal s sea. Rar thermore, the sbalenitios of the fine 
distinction ‘are the typical ‘case, not’ the margitial extreme, because’ ‘the 
whole problem i is more important in’ thé delta aréa than elséwhere. 
Congress cannot be supposed to have intended a distinction So pro- 
vocative of litigation, especially where there was no 0 aifirmative Teason: 7 
‘for drawing such a Hine: = aire a 


other provisions of the Submerged Lands ‘Act, Dee cates 
The considerations thus far discussed dre. either fentte i In’ the 
case of the words. and: legislative debates—or argue-strongly for the 
_ conclusion that naturally-made islands were relinquished :to the States. 
The principal opposing argument is that to interpret “made” as: in- 
cluding naturally-made would cast. doubt upon the title. of the: United 
States to lands added by accretion to islands or upland’ owned ‘by the 
United States as part..of the public lands retained when the States 
were admitted to the Union. The argument runs as follows: 
. Section 3 grants lands beneath navigable waters. Section :2(a) (3) 
defines lands beneath navigable watersito. include “all filled in, made 
or reclaimed lands which formerly were lands beneath navigable waters 
as hereinabove defined.” If “made” covers naturally-made islands, 
the word must also cover lands added to the mainland by ‘accretion ; 
indeed, the cases cited to show:that “made” includes naturally- erase 
land. are all cases of accretion. Under this. reading; then, the United 
States has surrendered to the States all its.claim to-accretions to upland 
held as part of the public lands. : This would upset settled: rules of 
land law... Everyone knows that thé. Submerged Lands Act was not 
intended to convey parts of the. public. lands :which were never ‘in 
dispute. The only way to avoid :this:conclusion is to limit “made”. to 
man-made, in which event sections 2 and 8 would not:grant accretions. 
Furthermore, the argument runs, even if this:is not a necessary: con- 
clusion from the proposed interpretation of “made,” the United States 
should not adopt an interpretation of “made” whieh a east: aca 
-on the title to accretions to public lands. .. i 
-. It is undoubtedly true that the act was. not intended: oan a to 
the States:.land added by accretion to upland owned. by. the: United 
States. One must also agree that if the word “made” includes natur- 
_ally-made islands and: former: islands, the word. “made,” : standing 
alone, might also cover naturally-made mainland resulting from accre- 
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tion. gi my jndament ewer, the argument breaks down for fe ee 
reasons: : 

od. Tange added by, acer retion to upland ound by ihe United ‘Sint 
are in every . relevant sense utterly. unlike newly- -formed islands m 
the marginal sea. The law, has always awarded natural accretions to 
the littoral or riparian, owner. County of S t. Clair v. Lovingston,, 23 


Wall. 46, 48 (1874) ; Shively v. Bowlby, 152 US.1, 35 (1894). The — 


4 decision ‘3 in United. States v. California had no. effect. upon this rule. 
The case did. not throw doubt upon the title to such accretions; indeed, 
the accretions were always regarded as part of the upland ‘and. not 
as land formerly; beneath tidal or nontidal: waters. , Lhis was not. the 
case: with naturally- -formed islands which apparently were regarded. as 
part. of ‘the bed of the sea even when they. “rose” above the surface 
of the water, for the recognized. tule i 1s that they belong to the. owner 
of. the bed; in’ other. words, the ; rising. above the sea, did not. et 

the title. Chiy of St. Louis v. Rutz, 138 U.S. 226, 247. (1891). 

this point, United States v. California did upset the expectations: 3 
the States: for. had the States: been the owners. of. the bed, as. most 
; people assumed. before. that: decision, they’ would also have held title 
to the naturally- made. islands. The claim of the United ‘States. to. 
the islands. cand. former. islands rests upon. its ownership of the bed 
as established by United States V. California... - The. Submerged Lands 
Act deals with the problems resulting from. that decision—not. with 
lands and doctrines not, involved. in that: controversy. ‘The act: is | 
wholly, inapplicable. to accretions. to what had. long. been . upland, | 
whether mainland or. an established island. No. one. ever supposed : 
that United aS tates v. California affected those areas. There is. every 
: ‘reason; therefore, to Suppose that the act. will be construed. j In such 
a Way. as to leave the ownership of accretions. untouched. . 


2. The, words of the act, when read. with any. imagination: of. the be 


a purposes. that: lie. behind ‘them, aptly express the foregoing | distine- 
tion. Congress 5 was 5 dealing. with. the title to. lands in two. areas: 

side. of the high water. qaark. on lagatidal, waters ae (b). ‘the ee . 
between, the. “line, of mean. high, tide”. and. the. outer limit of the mar- 
: ginal, Sea, ; in the case of tidal waters, treating the. “high. water mark” 
a and “the line of mean high t tide” in-each instance. asa boundary. line. 
| in accordance with established real estate law. 13. No. one familiar with 
= the problem. could doubt that. this. is the sense. of the statute. : It. is . 
also the natural meaning of the words. — Pees ines ee 


ABD Re: foregoing’ Leteitentes : to: ‘ohigh’ water” mark”. and. “the -line of. mean high tide” 
refer to, lines, On, the’ mainland. OF islands, eatabiabed. before: statehood, as the. case may: “bes. 
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Thus, it is extremely unlikely that Conpiees daiored that the words 
“oll filled in, made, or reclaimed lands which were formerly lands. 
beneath navigable waters” would cover accretions to upland parcels. 
' Congress was ‘concerned with what: might be claimed under. United 
States v. California, 1 4.€., the bed of the waters and land which might 


be claimed to go with the bed. Conceptually, accretions are not’ con- 


sidered formerly beneath the water, but an expansion or enlargement 
of the upland. parcel. ‘They do not raise-land above the water; they - 
move the boundary line. Titlé does not go to the owner of the bed | 
or of the waters but to the owner. oe the: shore as part of his original 
holding. * 

Section 2(a) (1) plainly ‘eoniirma this interpretation as applied to 
inland waters, for in conjunction. with section 8 it grants the States 
land up: to the ordinary high water mark “as heretofore or hereafter 
modified by accretion, erosion and reliction.” Obviously, this con-. 
templates a shifting line with titles changing with accretion and 
erosion or reéliction. 

Obviously, ‘section 2(a) (3). is not intended to undo the limitation 
imposed upon the grant by the quoted words of subdivision 1. ‘Its 


evident purpose is to embrace not accretions but lands which, when — 
they became fast lands, were within the area, with which ‘Congr ess 


was concerned—lands which would be under. the water but: for the 
fact that. they had been “raised” by human or natural forces and which’ 
might be claimed as part ofthebed.» ‘ 
_~ Parallel reasoning applies to section 2(‘a) (2). The terms Kthe line 
of mean high tide” and “the coast line” connote a boundary line con- 


~ stantly changing” aga result of accretion, erosion and reliction. “Oné — 
may fairly ask why Congress did not make this meaning clear in gub- 
division 2 as it had done in subdivision 1 by speaking of the line “as. 


heretofore or ‘thereafter modified. *'* *.” The answer is twofold. — 
. First, the connotation of the phrases “line of mean high tide” and “coast: | 
line” was. thought too clear to require the additional explanation. 


Second, the prior words of subdivision 2 did not give rise to the same 


need for negativing the idea of unvarying limits that: might have been 

~ supposed’ to ‘have been created by subdivision 1 if the reference to — 
changes by accretion, erosion and réliction were omitted... Subdivision ~ 

1 refers: to two dates, one for the purpose of testing navigability and: - 

— the other, submergence. From this reference it might have been in-. 


ferred that the’ liné was also fixed as of the latter date. In subdivision - eae: 


2 no dates, past‘or present, were Recedsary.j hence > there was no com- 
: parable inference to dispel. - : | 
8. Any remaining danger that reading “filled 5 in, ee or. restated 
lands” to cover naturally: made land would ee the title so the | 
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: United, States to acer tions to public Jands'i is. met t by section 5 which 

: Sreepis from. the grant tothe States: > _ i 

ae“ (a) all-tr acts or parcels of land ‘sonether with all secretions thereto, 
resources. therein, or improvements: thereon, title to which has. been . 

lawfully. and expressly acquired ‘by the United States from any State 
or. from.any person in whom. title hai. vested under ‘the law: of the. 
State or of. the United ‘States, and ‘all.lands which the United States 


lawfully: holds under the law of the State; all.dands expressly retained | : 
by or. ceded-to the: United States when. the State entered the Union. - 
‘a (otherwise. than by a general. retention or. cession of lands. underlying _ 


_the marginal sea) ; ; all lands acquired. by. the United States by eminent - 


domain, proceedings, purchase, cession; ‘gift, or otherwise i in & proprie-__ 
- tary. capacity ;,all lands filled in, built up, or otherwise. reclaimed by  - 


the United States*for. its: own use; cand. any rights the United States 

has in lands presently ¢ and actually, occupied by. the United States under , 
“claim. ofright;-* *'*”. » [Italics added.] . Be 

~The. italicized. words. are more than sufficiart ie reserve. public lands 

. along the coast'and. all: accretions thereto.. Tho acts authorizing admis-— 

sion of, all the coastal ‘States i in. which’ public. lands. are located-—F lor- 


oes ida, Alabama, Mississippi, Louisiana, California, Oregon, and Wash- 
ae ington ae contain: Janguage. renee: the Public, lands. The acts 


: contain en iead Llangenge-» sahil 1 provides “That the wd convention 


. “ ‘shall provide, by an’ ‘ordinance, irrevocable without the consent: of the . 


United States, that the people inhabiting the said territory do agree 
and declare, that. they. forever: disclaim all right or title to the waste or — 


: : unappropriated. lands, lying. within the said territory; and that the 4 


- same shall: be and remain at the. sole and. entire disposition of the United 


States * #2. A comparable provision in the California Admission ~ 


~ Act (9: Stat. 452, sec. 3) reads: “|The State of California] shall never | 
interfere | with: the primary disposal: of the: ‘public lands within its — 


limits, and-shall pass no law or do, uo act whereby the title of the 


os United. States to, and. the right. to. dispose of, the same. shall be im- ee 


paired: or, questioned; # * #9. See also section 7 of the Florida and: 
— Towa Admission ‘Act, 5 ‘Stat. 742, section 4 of the Oregon Admission | 
Act, II, ‘Stat. 8835 and section 4 of the Washington Enabling. Act, 


2 - Stat. 676. 


These: puerta: « of. the. ‘Admission: ‘Acta of the. on public iawn 
| States. are. sufficiently. “express”. reservations to except such public 


lands.from. the grant made by the Submerged Lands Act. Tosuggest 


st that the 6 foregoitig peer are not express reservati ons either because | 
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specific parcels are not identified, or because the word “reserve” is not | 
used, would be a hypertechnical construction. The legislative history — 
requires no such reading. Early in the 1958 debate upon the pro- 
posed Joint Resolution, Senator Holland voiced the fear that some of _ 


the general reservations of public Jands might be held to be unplied 


- reservations of offshore areas and sea bottoms, and that therefore the 
- proposed exception would defeat the general purpose. At this stage - 
the exception did not include the parenthetical. phrase “(otherwise than 
by a general retention of lands underlying the marginal sea).” It is 
a fair inference thatthe phrase was inserted to meet Senator Holland’s 

point. Certainly there is nothing to suggest that he was opposed to 


_ the United States retaining what had always been regarded as public 


lands and the‘accretions thereto. ‘The first sentence “Of Senator Cor- 
don’s explanation gives rise to some difficulty for he said that it applies: 
to “those facilities and those areas which are used by the Government 
in its Ag Aes capacity for one or more of its governmental pur- 
poses.” 99 Cong. Rec. 2619.. One can argue about whether public 
lands fall within this description, but the Senator immediately. returned | 
to the main point saying that.the provision reserved property “ concern- | 
ing which there has never been, in the history of this country, a quesiicn 
‘ais to the Federal Government’s right of ownership.” he 
- There can be no doubt that Congress intended euch’ of: the various: 
categories of lands excepted by’ section : Bla) to include accretions. 
The terms of secton 5(a) make this clear. “The customary rights of _ 
landowners are set forth i in*full in the first of the several exceptions 
-. listed in section 5(a). “Thus, it: speaks of “all tracts. or parcels of land 
together with all accretions thereto, resources therein, or improve- 
ments thereon * * *.” ‘Each’ of the other’ exceptions speaks simply 
of “all lands.” Obviously, the-more comprehensive. word-“lands” was . 
“used instead of “tracts or ‘parcels. of land” and ‘the: explicit reference 
to accretions, resources: and” improvements was. “omitted: in order to. 
‘avoid: repetition. “There is no. reasonable ‘basis’ for: airy other con-- 


__» clusion, Congress would not have ‘limited its exceptions ‘of “all ac- 


cretions thereto, resources ‘therein, ' or: improvements thereon” to lands 


“lawfully and: ‘expressly acquired. by the “United: States”. ‘from any ee 


State’or its grantees and ‘then denied ‘them: where the larids- were 
“expressly retained” or “acquired by the: United ‘States: by emitient 
domain proceedings, purchase, cession, gift, or “otherwise i in'a ‘Broprie- . 
| wry capacity elena a 
Tt may be said: theit even chia the exception: ‘in 1 section’ 5 (ay. for hinds | 
ES, ‘expressly retained” takes care of the acéretions' to° ‘public lands in the 
coastal States, it t doesn not EEE ‘this probleta'i in > the' case of certain 3 non- 
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coastal States ee Rardeion Acts contain no express 5 reservations 
of public lands. The answer is that one need not look to section 5(a) 
for a reservation of the accretions to public lands along nontidal — 
waters—the only waters in these noncoastal States. The definition of » 
the lands beneath nontidal waters granted to the States in section 
9(a) (1) of the act includes only those lands “up.to the ordinary: high 
water mark as heretofore or hereafter modified by accretion, erosion, 

and reliction * * *,”: Thus, the act specifically reserves from the 
- grant any lands formed by accretion along such nontidal waters. Ac- 
cordingly, the interpretation of “made” to include naturally-made 
islands presents no problem as to the accretions to public lands along 
nontidal waters in the coastal and noncoastal States." 

- In sum, the legislative history makes it clear that, Congress did not 
intend to affect the titles to upland accretions. Even if one supposes 
there to be danger of an extension of the act to the upland including - 
accretions, section 5(a) reserves to. the United States the accretions 
along all public lands located on the shore of navigable waters.and 
section 2(a) (1) reserves the accretions on all lands bordering on non- 
tidal waters. ‘In either case, the interpretation of the act to provide 
for the grant of the naturally-made islands will not cause difficulty 
in the administration of the public lands of the United States. 

In: suminary the eels and harelly donateblc, elements of the - 
problem are these: 
* 1. When Congress esnveyed to thie Sinise the lands under the mar- 
ginal sea and at least the lands therein which were filled in or reclaimed. 
by man. Congress omitted any specific, unmistakable reference to 
naturally-made islands. Congress conveyed “filled in, made, or re- 
claimed land”—a phrase whose literal meaning may, but does not 
necessarily, include naturally-made islands. : } 
2. The only specific application which any Goneecsrnan or Senator 

ever.consciously gave the words in debate, was to lands made by man. 
The words were. applied, over and over again, to lands made by man. 
It is ‘also possible to argue that ‘although acerations ‘to public iitids on nontidal 
‘waters are expressly omitted from the grant by: section | 2(a) (1), they would nonetheless 
be included by. section 2(a) (3), if. ‘‘made”. is interpreted to mean naturally-made. It-may 
be questioned whether this interpretation, if it..were ever adopted by any court, would 
. ‘affect: any appreciable amount‘of land. “However,- to the extent it may have any practical 
effect, itis ruled out’ by. ‘the. express. omission in section 2(a) (1) and. the. obvious: con- 
gressional intent., not to change‘the rule that ‘accretions belong to the. littoral or riparian 


‘owners. :’ Certainly this limited problem is ‘not ‘Treason enough to restrict the reach: oF the 2 
act to man-made as against naturally-made lands. eit 
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No one ever a that they were or were nce applicable to naturally 
made lands. ae | 

3 Every dobsideration justifying the grant of submerged land was” 
applicable @ fortiori to the naturally-made islands in the marginal 
sea. The legal theory expounded in Pollard’s Lessee v. Hagan, which - 
.. Congress intended to “restore,” would have given the States title to 
these lands: ‘There is no conceivable explanation for an exception for 
naturally- -made islands. Thus, the general purpose. and legal theory 
called for including the naturally-made Jands. in the grant. . 

4. There were strong reasons for not excluding the areas in question. 
In the Louisiana: delta region it would often. be extraordinarily dif- 
ficult to determine, both as a matter of legal definition and as a matter 


of fact, just what lands were naturally- -made:and what lands were 


man-made. These practical considerations strongly confirm the ap- 
plication of the general purpose to the words. 
5. No serious collateral difficulties result from either interpretation. 
~ Thus, the ultimate question is whether the words “filled in, made, or 
reclaimed” should be interpreted so as to carry out the general purpose 
of the statute and give effect to its legal theory as applied to the 


| specific problem of naturally- -made ‘Yslanda,. or should be confined to. 


‘the narrower segment expressly metitioned i in the debates. 

_ The customary course is to construe Federal grants very strictly in 
‘favor of the Government. United States v..Grand River Dam 
Authority, 363 U.S. 229 (1960) ; United States v. Union Pacific R. Co., 
353 U.S. 112, 116 (1957); Caldwell v. United. States, 250 U.S. 14 
(1919) ; Slidell Vv. Grandjean, 111 U.S. 412 (1884) ;: Leavenworth, 
Lawrence, and Galveston Railroad Co. v. United States, 92 U.S. 738 
(1875). The rule of strict construction, however, is not to be used to 
defeat the intent of Congress when it unambiguously appears. As 
-a matter of ordinary usage the word “made” is plainly broad enough 
to cover the lands in question.. The, reasons for enacting the Sub- 
merged Lands Act are as applicable to them-as they are to any other 

_ lands covered: by the act... The legal theory that permeates the act-is 
as applicable to them as it is to the other lands covered. by the act. 
_ The proposed distinction between man-made islands and naturally- 


made islands i is not only irrelevant to any purpose or legal theory _ 


found in the. statute but it would’ give rise to-years.of. expensive liti- 
gation. ‘Bearing ‘in mind. the character of this: legislation itis not 
inconsistent, with the rule’ of strict. construction to give effect.to. the 
manifest intent of Congress ‘as applied toa specific, included | although 
unmentioned, instance well within. a. -normal Hmeaning: of the statutory 


words. 
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~ Accordingly, it | is my opinion that the Stbmerged Lands ee re- 
leases any former title of the United States to the lands naturally-. 
“Inade as.islands which formerly were lands beneath navigable waters 
as defined in section 2(a) of the Submerged Lands Act. The Wallis 
ruling, so far as inconsistent with this conclusion, should be dis- 
approved, | 

- Sincerely, 
ARCHIBALD Cox, 

a sae, ie adie tar Re at Solicitor General. 
Approved: Roprrr F. palace 


"CAROLYN C: STOCKMEYER, EXECUTRIX 
A-29787 ee Decided February Y, 1964 


Oil and Gas Tessas Aegis ed Lands Leases—Oil and: Gas Leases: ‘De ; 
scription of Land - | 


An acquired lands lease offer for a tract: of land consisting of portions of several’ 
irregularly shaped surveyed tracts.of land. no part of the. boundaries of | 
which coincide with: any.part of the boundary of the tract applied for need ~ 

_ not, in addition to giving a complete metes and bounds description of the 
tract tied to a corner of the public land surveys, give the section numbers 
of the surveyed tr acts portions of which : are included in the tract apps for. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Carolyn. C. Stockmeyer, Executrix for the Succession of Edwin Ww. 
Stockmeyer, deceased, has appealed to the Secretary of the Interior — 
from a decision dated July 18,1962, by the Division of Appeals of the 
Bureau of Land Management which affirmed a decision of the Eastern 
States land. office dismissing the protest of Edwin W. Stockmeyer 
against the award of a lease in response to S. R. Cain, Jr.’s, oil and gas 
lease offer, BLM-—A 055740, which was filed simultaneously with 
Stockmeyer’s offer, BLM—A 055744, and was awarded first priority in — 
a public drawing of all the simultaneously filed offers. 

The protest alleged that Cain’s description of the land sought for 
leasing does not comply with the requirements of departmental regula- 
tion 43 CFR 200.5(a), which provides. in pertinent part that— 


* * * Tf the lands have been. surveyed under the | rectangular system of public 
land surveys,. and the description can be conformed to such survey system, the 
lands must be described by legal ‘subdivision, . ‘section, township, and range. 
Where the description cannot. be conformed. to the publie land: survey, any 
boundaries which do not so conform must be described by metes and bounds, 
giving courses and distances between successive angle points with ePproprials 
ties to peablahee survey corners. * * *: 
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Cain’s offer describes by metes and bounds a long, narrow, irregu- 
larly shaped tract of acquired land comprising 505.24 acres which ex- 
tends northeasterly through the northern part of one township (1. 8. 
N., R. 1 W., Wash. Mer.) and northward into the adjoining township 
(T. oN. R: 1 W., Wash. Mer.).. The land is in the Natchez Trace 
Parkway in Mississippi. The metes and bounds description is tied 
- tothe township corner common to the two townships in which the land 
sought is located and the two adjoining townships on the east. It 
designates the townships in which the tract applied for is situated but 
does not give any section numbers or r other Teteron to other subdivi- 
sions of the townships. | 

The appellant does not challenge the aes rigkioh on the grounds that 
it is not a proper metes and bounds description because it fails to 
include the proper courses and distances between the successive angle 
- points or that it is not tied to an established survey corner or that it 
fails.to close. She contends only that the description is Inadequate 
because it fails to designate the sections of land in which the tract 
sought for leasing is located and thus does not. comply with the plain - 
_requirement of the applicable regulation. 

An examination of the official. plats. of the townships in which the 
land sought for leasing is located discloses that, although the town- 
ships are bounded by 4 lines, each 6 miles in length, which meet at 
right angles and enclose 36 square miles, there are no sections 1 square 
mile in area within these townships arranged in the regular manner 
and numbered continuously from:1 to 36 in the ordinary. east-west, 
__-west-east progression of the public land surveys. The township bound- 
aries are merely superimposed upon surveys of private land holdings 
of various shapes and sizes with few, if any, boundary lines which run 
in cardinal directions. The private holdings, referred to as sections, 

are designated by the names of the owners and also by numbers, prob- 
ably. assigned in the order in which the surveys were made, so that the 
number assigned to any tract affords no clue.as to its location within 
the township. Furthermore, 1 in some instances, a township boundary 
bisects a section. Thus, it is obvious that the interiors of the two town- 
ships in question were not surveyed in the manner of normal, rectan- 
gular township surveys. See 43.U.S.C., 1958 ed., secs 751, 752, 

In view of the manner in which the interiors of the two townships in 
question were surveyed, a question is presented whether the quoted 
portion of 483 CFR 200.5(a) is applicable to this case. That, portion 

of ne regulation applies only to. situations. where the eee BBPEHee 
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- for have beak surveyed “ander the rectangular system of. sublie land . 
surveys.” Tt may be questioned whether the lands applied for ais | 
Cain were so surveyed. 
It is not necessary, however, to determine that question, 1 — assum- 


— ing the quoted portion. of the regulation to be applicable, Cain’ s de- 


scription literally ‘complied with ‘the requirements set forth. A. 
_ plotting of the tract, as Cain described it in his offer, in the proper 
location upon the township plats discloses that, while it includes por- 
tions of two sections in one township and. seven in the other, the 
boundaries of the tract do not, ina single instance, coincide with the 
boundaries of the sections shown on the plats. The boundary. lines 
merely cut across section. boundaries two, three, or four times in each 
_ section and, except for these crossings, run entirely within the sections. 


: Since no part of Cain’s boundary conforms to any surveyed lines, the * 


first sentence of the regulation quoted above is not applicable and only. 
the second sentence applies. Cain’ s description clearly ee with 
the second sentence. _ ; 

Appellant argues that nonetheless the desoription must alse comply 
with the first sentence and give the numbers of the sections in which 
the tract applied for lies. This interpretation. is sanctioned neither 
by the express language of the regulation nor by necessary implication. 
Appellant seems to be confusing the situation here witha situation 
where parts of the boundaries of a tract applied for coincide and are 
coextensive with the boundaries of a surveyed. subdivision or section 
and part. does not coincide and is not coextensive. In the case here no 
portion of the boundary of Cain’s tract coincides with any boundary 
-of the surveyed sections within the two townships i in question. 

Accordingly, the protest against Cain’s offer was properly dismissed, 

Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary. of the Interior (sec. 210.2.2A(4) (a), ‘Departmental - 
Manual; 24 F. “R. A848), ae decision appealed from 1 1S. affirmed. 


‘Ernest F. Hom, — 
Assistant Solicitor. 


a Tf it were determined ; ‘that the partion? of the teciintion junten: is not applicable, the 


sufficiency of Cain’s peace Hon would have to be measured’ aeatnee the. following portion... 


of the regulation :. , 
“If [the lands applied for: are] not so surveyed [under fais rectangular system] * eR 
the lands must be described by metes ‘and bounds, giving courses. and distances. ‘pe- 

~... tween. the. successive angle points . on the boundary. of the tract and connected with 
_ an official corner of those surveys by courses and distances. 7” 43°CFR 200.5(a). 

Cain’ Ss description clearly complies with wae peovinion ‘of the regulation. 
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charm OF MICHAEL J. DOLAN, TR. ie 
T-1176 (Supp.) | Decided February 10, 1964 


Torts: Amount of Damages 


Upon the presentation of proper - proof, an ‘award: of aemanzeae to: one. Ananiee 
through the negligence of another may include an allowance. for loss os 
wages and for pain and suffering. 


| Torts: Amount of Damages gnu 

AS.a@ general rule, any payment to an injured party. font a Collateral source 
is not deductible from an award made to the injured party against one who 
negligently: caused the injury. 


SUPPLEMENTAL ADMINISTRATIVE DETERMINATION | 


Our original administrative determination concerning the latin of 
‘Michael J. Dolan, Jr.t stated the details which gave rise to this claim. 
We found that the operator of the Government vehicle, an employee 
of the Geological Survey, was negligent, and that his negligence was 
the proximate cause of the accident. 2 

Mr. Dolan had presented a claim in the amount of $399. 20 for | per- 

‘sonal injury and for damage to his automobile. An award was made 
to the claimant in the amount of $186. 50 ($139.50 for property damage; 
$47 for. personal injury). An. item of $135.20 for loss of wages was 
not anon es pecans: ‘no verification of ee of wages has been sub- 
mitted.” - : . 
Mr. ‘Dolan , by and ae his roe Mr. J ohn H. O'Neil, - Fall 
River, Massachusetts, has submitted a statement from Dolan’ s em- 
‘ployer, Plymouth Rubber Company, Inc., and asked that the item be 
considered. .The'statement from the employer verifies that Mr. Dolan 
was absent from work for two weeks due to the accident, and that his 
salary amounted to, $67. 60. per week2 This. statement, when. read 
together with the statement of Dr. Donald S. Winter, M. D,, that Mr. 
Dolan was disabled during the period of “123-62 to: 12-18-62, i "forms 
sufficient basis for allowing $135.20 for loss of wages. 

The two statements also establish that the claimant underwent some _ 
‘pain and suffering as a result of the accident. Mr. Dolan is entitled 
to compensation for this pain and suffering.” An award. or $50. for 
‘pain and suffering 1 is hereby made. 

19-1176 (June 3, 1963), 70 LD. 208. ea ee | 
_@ During that. period, Mr. Dolan’ received $35 per wool insurance payments. These pay- 


ments from a collateral source are not. Aeductible from any award made to Mr. Dolan. 


‘15 Am. Jur. Damages sec. 198. : 
8 Rodgers Vv. ee 315 Mass. 279, 52 NE. 2d. 576 (19438). 
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-Pherefore, ‘the shard to Mr. Michael J. Dolan, Jr. 18, increased from. 
$186 50 to $971 70. = : : 
| Epwarp Wawsens,. 
* “Acting, Soltattor. 


eee ee - STATE OF ARIZONA 
~ A=28752 Loar Deciled February 13, 1964, 
‘School Tands: Andennity Selections—School Lands: ‘Mineral Tends 


Since sections: 2275 and 2 276 of the Revised: Statutes, as amended, permit: a 

: State to. select mineral lands as indemnity for numbered: school sections 

Loe the land; for which indemnity is being sought was ‘mineral in character, 

Arizona. may select’ ‘school’ indemnity land which is mineral in character - 

. if such” land is selected as | idemntty for mineral. |-sections lost to the. State - 
“ = Prior’ to eurvey Hi — 


ae School Lands: ‘Indemnity Sclections—School Lands: ee Lands 


os “Where thie ‘Geological ‘Survey classifies. ‘both ‘selected. and ‘base lands in an 


indemnity. selection: as mineral, the State is entitled to the indemnity land se, 


. ee without a ‘reservation in the. United’ States under the act. of J ay 4 17, 1914, 
of minerals. designated i in: the act. pear ; 


Mineral Lands: ‘Determination of Character of-—Mineral Tands: / Mineral 
-Reservation—Mineral Lands: ‘Nonmineral Entries 


“hands which are reported by the Geological Survey to be pr eapectively ainable 
_ for. minerals subject to leasing under. the Mineral Leasing Act are not sub- 
ject to entry or selection under ‘the nonmineral land laws without a mineral. . 
reservation to the: United: States: in accordance with the: act of J uly. 17%, 1914. 


Mineral | ‘Lands: “Mineral “Reservation-—Mineral Lands: ‘Nonmineral En- 
- tries—School Lands: Indemnity Selections—School Lands: Mineral 
Lands—-Regulations: Applicability _ 


‘Where a State has. appealed: to the Secretary from a requirement that it file 

a mineral: waiver for selected ‘school indemnity: land reported to be pro- 
, “spectively valuable for’ oil. and gas and the regulation requiring such. waiver 
_ Is amended to: eliminate the ‘requirement, the case: will, ‘be. Temanded for 


further processing. under: the pended regulation. 
a APPEAL, FROM THE ‘BUREAU OF LAND MANAGEMENT 


The State o f Arizona has. appealed to. the ‘Seoretary of the Interior 
from decisions of November, 22, 1960, by.the Director of the Bureau — 


of Land Management: affirming doccions by the manager and the 


acting manager of the Phoenix land office conditionally rejecting 18 
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school land adeneity sdsbens authorized by sections 227 5 and 2076 


of the Revised: Statutes, as amended (43 °U.S.C., 1958 ed., secs. 851, 
852; id., Supp. IV, sec. 852). Under these sections’ States: may make 


os indemnity selections of lands granted for the State’s schools by ena-. 


bling. acts if, prior to survey, the numbered: sections granted, which 
were designated by statute, had been appropriated under the: public Fi 
land laws, thus. defeating the grant. to the State... Four sections of . 
land in each township were granted to Arizona in aid of the common. 
schools of the State by the Enabling Act of June 20, 1910 (36 Stat. 

557, 572). The applications here. involved are lew selections for all 
or parts of numbered ‘school sections which did not vest in Arizona 
because the land was appropriated under the public land -laws prior 


to survey.. The numbered sections for which indemnity is sought, °. 


referred to hereafter as base lands, are. identified i in each of the selec- — 
tion. applications along with the land selected as indemnity. 7 

The Director’s: decisions affirmed requirements that. Arizona file 
mineral waivers in accordance with the act of July 17, 1914 (30 U.S.C.,. 


1958. ed., sec. 121 e¢ seg.), which permits surface entries under. the: a, 


pontine laws on lands containing certain valuable minerals, in- _ 
cluding oil and gas, only if such. minerals are reserved. to the. ‘United | 

States. In some instances, the decisions. appealed. from permitted the: 
-. State to file mineral base to support mineral indemnity selections. . 

_ After the issuatice of the. Director’s ‘decisions and while this ‘appeal 
was pending, a material change was made in the departmental regu- 
lation applicable to this case. 43 CFR 102.92. The effect of the 
change i is to eliminate the necessity for the filing of a mineral waiver 
but to provide fora mineral reservation upon final. approval. and cer- 
tification of a State selection. where the circumstances require. See 
Milton H. Lichtenwalner et al., 69 LD: Vi. (1962). However, the. 
change in the regulation does not. affect the substantive issues of law 
‘raised by the State’s appeal. Accordingly, the case will first, ‘be. dis- 
~ cussed on the basis of the law and regulations in effect atthe time the 
appeal was taken. Then consideration will.be > given to the effect of. 
the change inthe pertinent regulation. — 

Until recently, only nonmineral land could be salstied as s indemnity | 
school land. except as provided in the act of July 17, 1914, supra. 
However, sections 2275 and 2276 of the Revised Statutes were © 
amended by the acts of August 27, 1958 and. September 14,1960 (48 
“y Arizona 011895, 011807, 018295, 016928, 016984, 016935, 010042, o1694s, 016947, 
017497, 019186, 019189, 019140, 019143, 019144, 019145, 019147, 019806. 


'- Subsequent to the filing of the appeal, the State filed on August 5, 1968, a withdrawal 
of selection Arizona 016923 as to 200 acres of land. ee 
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_ US.C., 1958 et secs, 851, 852; id., Supp. IV, sec. 852), to provide | 


getierally that-a State may select mineral land as indemnity for num- _ 


bered school sections if the land for which indemnity is being sought — 
was mineral in character. Thus, before mineral land may be granted 
to a State as indemnity for numbered school sections without a min- . 
eral reservation to the United States, it must appear that the base 
lands for which indemnity i is sought are mineral in character. _ 

All but one of the applications involved in this appeal were filed . 
before the 1958 amendments to sections 2275 and 99.76 of the Revised — 
Statutes. ‘However, the Geological survey reported on the mineral 
values of both the selected and the base lands in most of the applica- 
tions, since administrative action had not been completed on them 
when the provisions of the act of August 27, 1958, became effective. 
But according to the records submitted with this appeal, Survey — 
reports have been made. only as to the selected. lands and not as to 
the base lands included in at least five of the applications. 2 Almost 
all of the selected lands in these five applications are classified as_ 
prospectively valuable for oil and gas, and the Director’s and the land 
office decisions required the State to file a, mineral waiver of oil and 
gas deposits in the lands included in these five applications. This 
requirement was correct at the time only if the base lands were found 
to be nonmineral in character. State of Arizona, A-27743 (August 
16, 1961).. As the records do not show that the base in these five appli- 
cations is nonmineral, the Director’s decision’ was erroneous to the 
extent that it required a mineral waiver as to the selected lands which 
are prospectively valuable for oil and gas without.a showing that, the | 
corresponding base is nonmineral. 

In a number of other instances, the Director’ s affirmance of the 
land office requirement that the State file mineral waivers appears to 
have been incorrect. Specifically, Arizona 019136 includes: selected 
and base lands, both of which were apparently reported by the Geo- : 
logical Survey to be valuable prospectively for oil and gas. If that 
is.so, the. application for-the selected lands should have. been. allowed 
without a. requirement of mineral waiver in accordance with the acts 
of August 27, 1958, and September 14, 1960 (State o i Arizona, supra) . 
Unless the Bureau had information. not appearing in the appeal rec- 
ord showing that the base land listed in the application is nonmineral, 
the Director’s decision affirming the land office zedulemeny of a min- 
eral waiver as to these selected lands was erroneous.. _ 
Similarly, the. Geological Survey-report on-both. the selected. and 

the base lands included in Arizona 011897 indicates that’ all of the 
lands are valuable prospectively for oil and gas. Caer) the 


_ -? These are Asicons 013295, 016935, 016942, 016947, 017497. 
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salected lands listed in a pplication may ie granted to the State 
without mineral waiver, and the Director’s decision to the contrary | is ~ 
_ set aside as to this application, all else being regular, | 
The Geological Survey report on. the base and sélected lands in ) Ari- 
zona 0191389. indicates that all’ of the selected land is valuable pro- 
spectively for oil and gas as is one-half of the base land. If this is - 
correct, the State is entitled to choose one-half of the selected land 
without a mineral reservation since one-half of the base land listed is 
mineral in character. Likewise, the Geological Survey report on the | 
lands listed in Arizona 019806 classified the NW34 of a-section of 
- selected land as valuable prospectively for oil and gas and the remain- 
ing portion of the section as nonmineral (only one section is included 
in achis. application). All of the base land listed in the application is 
| nonmineral. All else being regular, the application should have been 
allowed as to three-fourths of the selected land without a requirement. 
of mineral waiver, that part of the selected land being nonmineral. 
The Director’s decision as to these two applications should be set 
aside to permit partial allowance of the selections in the absence of 
an objection not appearing in this record. 

- The Director’s decisions affirming the requirement that the State file 
| mineral waivers or substitute new mineral base appear to have been 
proper as to the rest of the applications involved. in this appeal, 
since in each of them mineral lands were selected and the correspond- 
ing base listed is classified by the Geological Survey as nonmineral. 
_ The mineral reservations were properly required at the time because | 

_ the lands had been classified by the Geological Survey as. prospectively 
valuable for oil and gas. 

On this appeal, the State asserts that a mineral reservation under 
the act of July 17, 1914, is not authorized on the basis of a finding 
that land is earospectively valuable” for oil and gas. In effect, the 
State argues that a mineral reservation under the act of July 17, 1914, 
“is authorized only as to land which is withdrawn, | 1S lasahed, or is 
valuable for one of the minerals designated i in the act, and that the 
requirement is improper as to land which is classified only as “pro- 
. spectively” valuable for one of the named minerals, a The Department 


a ‘Sections 1 and 2 of the act of July 17, 1914, provide in pertinent part as follows: 

: That lands withdrawn Or classified as phosphate, nitrate, potash, oil,.gas, or asphaltic 
minerals, or which are- valuable for those. deposits, shall be subject to appropriation, 
location, selection, entry, or. purchase, if otherwise available, under the ‘nonmineral land 
laws of the United States, whenever.such location, selection, entry,.or purchase shall be 
made with a view of obtaining or passing title with a ‘reservation to'the United States 
_ of the deposits.on account of which the lands were withdrawn: or classified or reported. as 
-- valuable,: together with the right- to prospect for, Inine, and remove, the same * * *. 
_ “See, 2. That upon satisfactory proof of full compliance with the provisions of the laws 
under which’ ‘the location, selection, entry, or purchase is made, the locator, selector, 
entryman, or purchaser shall be entitled to a patent to the land located, selected, entered, — 
or purchased, which patent’ shall contain a reservation to. the United States of the 
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has held for many. years that mineral reservations to the United States 
under the act of July 17, 1914, apply not only to lands known to be 
valuable for a leasable mineral, but also.to lands reported by the Geo- 
logical Survey to be prospectively valuable for one of the named min- 
erals, Solicitor’s. opinion, 65 ID. 39, 41-42 (1958), and cases cited 
therein; State of New Mexico, 52 LD. 741 (1929). None of the — 
matters asserted on appeal provides a basis for modifying the rule. 
It-has already been pointed out that the acts of August 27, 1958, and — 
September 14, 1960, allowing selection of mineral land as ‘indemnity 
only if the base j is mineral, require that both base and selected lands 
_be classified as to their mineral character: before an indemnity selec- 
tion can be allowed. Arizona objects to the determination under 
these provisions that selected ance is mineral when it is classified — 
by the Geological Survey merely as “prospectively” valuable for oil 
and gas. However, the same standard is applied in determining 
whether base lands are ‘mineral in character. That is, they are classi- | 
fied as mineral upon a finding. that’ they are ‘prospectively valuable | 
for oiland gas. State of Arizona, supra. 
~The ao pels to the Director in these cases included reports. by a 
_ consulting geologist for the State of Arizona which concluded that 
the classification of the selected and base lands as prospectively valu- 
able for oil and gas was not: reasonable. After consideration of these 
reports, the Geological Survey concluded that they presented no new 
geologic information or findings warranting a change in the classifi-. 
cation of the lands as prospectively valuable for oil. and gas. - 
> Arizona objects primarily to the inexactness of the term “prospec- 
“thvely valuable” as used by the Geological Survey, to the breadth of» 
the criteria used im determining what lands are within ‘that cate- 
gory, and asserts, additionally, that the classification is almost im- 
possible to prove or disprove even when the possibility of oil and 
gas in the land is scientifically remote., The appeal asserts further, 
in effect, that the records. show situations where classification by the 
Geological Survey. of selected and base lands are inconsistent, although 
the lands are e identical i im known geology. 
deposits: on” account’ ‘of which - ‘the: ‘lands. so. ‘patented were withdrawn’. or: ‘dassifiea or 
reported as, valuable, together. with. the right. to prospect for, mine, and. remove the same, re 
such deposits to be subject. to: disposal’ py the United States only as shall be: expressly. 
_ directed by-law. Any ‘person: qualified: to: acquire ‘the : reserved. deposits-miay. enter upon 
said lands with a view of prospecting: for-the same * * * Provided, That nothing herein . 


contained shall be held: to deny or ‘abridge ‘the right to present ‘and have: prompt considera- 
tion of applications to locate, select, enter; or purchase, - under the land: ‘laws of ‘the United 


; States, lands. which have: been withdrawn or classified as phosphate, nitrate, potash, | oil, 


gas, or asphaltic’ mineral lands,’ with ‘a view ‘of disproving: such’ classification and securing 
patent without reservation ¥.. 8, 87 
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Without specific instances of inconsistent’ classification, and the 
State’ has identified none, it is not possible to answer the last asser- 
tion except to say that, as a matter of course, the same criteria used 
_ in determining whether one section of land ‘is. prospectively valuable 

for oil and gas are presumably used 3 In determining whether any other 
‘section isso valuable. . 

Arizona’s remaining objections a are directed: against the classifica- 
tion policy of the Geological Survey. Arizona’s opposition to the 

- Survey’s classification policy seems to be based on the incorrect as- 

sumption that the Survey’s practice of. classifying lands as prospec- 
_ tively valuable. for oil and gas, if there is any possibiilty that the 

lands contain oil and gas, will almost preclude the patenting of 
indemnity lands: to the State except with a reservation of minerals 


= in the United States. 


_ Arizona’s assumption is mistaken because a reservation of minerals 
is required only if selected mineral land is indemnity for a numbered 
‘section’ (base). which is not mineral. Since the use by the Survey 

of a broad definition will also presumably increase the proportion 

of base which is classified as mineral, there should be no undue lim- 

itation in the amount of mineral lands. which, may be selected without = 

arequirement for a mineral waiver. 
A memorandum of November 16, 1960, fom the corr of the | 

Geological Survey to. the Director of the Bureau of Land Management 

relating to these appeals, indicates that approximately two-thirds of | 

Arizona may be regarded as prospectively valuable for oi] and gas. 

It was pointed out in this memorandum that although Arizona might, 

_ when filing indemnity selections, have a: problem anticipating what 

the Survey’s classification of base and selected lands will be, the State - 

may make adjustments after the Survey reports are made and attempt 
to match mineral base with mineral selections. If the selected and 
offered lands in a fairly large number of indemnity applications are 
considered at the same time, the State should be able to approximately 
balance mineral base lands with mineral selected. lands so that reser- 
vations will not be required as to the selected lands. The memoran- 
dum. of November 16, 1960, noted that in 78 recent Arizona indemnity 
selection: applications, covering 37, 000 acres of selected and base lands, 

2,000 acres of the selected lands were.classified as prospectively valu- 

able: for oil ‘and gas, whereas 6,000 acres of the base lands were classi- 

fied as prospectively valuable for oil and'gas. . Since the base included 
more mineral lands than did the selected: lands, the State could substi- 
tute nonmineral. base for all nonminéral selected. Jands. an: use the 
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excess: raaneeal ae only: as base for iewions classified: ‘as nena: 
The practice of considering at one time a substantial number of indem- . 
nity” selections after the selectéd.and base lands-have been classified - 
by Survey should make it. possible. to match mineral base with mineral 


"selections in'a large proportion of ‘applications. 


For.the reasons discussed. herein, Arizona’s objections to ing elaeai- | 
fication of indemnity selections as rhinpral on the basis.of a determina- ~ 
tion. by: the Geological. Survey that the land is prospectively. valuable 
for oil. and gas:do not appear to be substantial. - Arizona may amend 


any of its selection applications and avoid: the imposition of a mineral - 


reservation by substituting mineral for nonmineral base to correspond | 
to selected lands which are classified : ‘as. mineral. For this reason, there 
appears ‘at: this time to be no reason to engage: in an evaluation of the 
criteria employed by the Geological Survey to determine when: lands 
are prospectively valuable for oil or gas. 

_ As was said earlier, the foregoing discussion. has a of the issues ©. 
raised. at the time of the Director’s decisions and the filing of the — 
appeal, and, except in the instances noted, it has been concluded. that 
the Director properly required the ‘State to file a mineral waiver at 
the time he issued his decisions. The requirement. was imposed andee | 


: _ the.departmental regulation then in effect, 43 CFR, 1954 rev., 102.2 
~ . "This regulation. provided that. where the. Geological Survey ie ee 


- that land embraced in a-nonmineral entry or claim-which had not been 
perfected was, in effect, prospectively valuable for oil or gas,theentry- 
man or claimant.would be allowed 30 days from notice (1) to furnish 

consent to a mineral reservation. (mineral, waiver) under the 1914 act, - 

(2) to apply for: réclassification of the land. as nonmineral and for a 
hearing if reclassification were denied, or (8) to appeal. The regula- 
tion further provided that if he did not, take one of the actions indi- 
| cated, his entry or claim would be canceled. : 
This regulation was ‘amended on December 12, 1961 (26 F.R. 12198), 


~~ to eliminate alternative (1), the. requirement’ for a mineral. waiver. 


‘The regulation now provides’ that an entryman or claimant will be 
- notified of the Geological Survey’s determination and allowed a reason- 
able time to-take steps: (2) or (8) and that if he does not. “his entry 
or claim and any patent issued pursuant. thereto will be impressed with 
a reservation of oil arid gas to the United States.” 


The amended regulation is deemed ‘applicable ' to the State’s selec-. 


tions in this case and the case will be processed as though the State. 
had appealed ‘from a notification under the amended regulation and 
: the Propriety of the notification had been affirmed. The State will 
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not 0 Pequired to Penick mineral waivers in those cases In which it. 
has selected lands determined to be prospectively valuable for oil and 
_ gas but has not-offered mineral lands as base. - “However, ifthe State 
Asesinas to maintain such selections‘and they are processed to ‘approval, 

the certification or clear listing of the selections will be with a resetva- 
tion to the United States of the oil and. gas in the selected lands: See i 
Mitton H. Lichienwainer et at., supra. | 
.. Therefore, pursuant to the authority. delegated: io: ‘ite: Solicitor: by 

the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental Man- 
ual; 24 FR: 1848), the decisions. of the Director are set aside and the 
ease is remanded. say further proceedings consistent herewith. wae 


- Epwanp Weaciveang.: 
Acting. Solicitor. 


“OTTO. AND. DELENA DELMOE 
| CHARLES ANDREAS a 
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| ‘Public ‘Sales : “Preference Rights iz aes | 

- One who fails to submit satisfactory evidence of his ownership of contiguous 
land within 30 days after the date. ag 2 public « sale loses. ‘his Deeterence right 
_to purchase: the land: Se eae Bd ; eT Were 


| Public Sales: Preference , Rights: ey 
aw here the owner of land contiguous to an isolated: tract of ‘publi land. offered 
for: sale: properly asserts ' ‘ae preference right: to purchase the land, and then 
‘disposes of the contiguous: land after the close ofthe period allowed for the. 
assertion of: preference-right claims and before he receives a:.cash certificate 
or. patent for the isolated: tract, he does. not thereby lose his. preference right. 
to buy the isolated ‘tract nor: does: his. successor, in . title Succeed - ‘to that: 
_ preference right. a , 


Public Sales: Preference. Rights i ee ae ee 

_ Where ‘prefer ence-right claimants fail to. reimburse this applicant for a public 
sale for. the costs of. publication. within. the 10-day period, after they .are 
declared the. purchasers or ‘to file ‘statements. of: citizenship, as provided by . 
the Department's regulations, ‘their bid is. Properly pes and: the land 
ig properly. awarded | to the applicant. oe : if eh Pees se as 


Rules of Practice: Appeals: Standing ¢ to ‘Appeal’ 

A person who. is not a party. to. a. ‘decision, by. a land. ‘office heos no. o standing to ae 
= . appeal to the Director of the Bureau of Land. a. Management f from that t decision, 
any _and such: an appeal t is Properly « dismissed. can ee 
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APPEAL FROM THE BUREAU OF LAND ‘MANAGEMENT 


Otto and Delena Delmoe and Charles Andreas have appealed to the 
‘Secretary of the Interior from a decision dated January 10, 1963, 
whereby the Division of Appeals, Bureau of Land Management, dis 
missed the appeal of Andreas from a decision of the Montana land 
office awarding a tract of land, offered at: public sale pursuant to sec- 
tion 2455 of the Revised Séatirtes, as amended (48 U.S.C., 1958 ed., sec. 
117 L), to Pauline Graff Redmond and affirmed that desieion: a 

On May 1, 1957, lots 10, 11, 12, 18, and 14, sec. 28, E14NE% sec. 32, 
NWYUNEY, end NYNWY, sec. 33, T. 3N. RB. 8 W., M. P.M.. , Montana, 
were offered for public sale pureaane toan ‘application filed by Pauline — 

Graff, now ‘Pauline Graff Redmond. By a decision dated May 2, 1957, . 
Mrs. Redmond was declared the high bidder at the sale. Within 30 
days, Charles Andreas submitted a preference-right bid on the lands © 
in behalf of Otto and Delena Delmoe and the Butte Ski Club. The 
preference- -right ‘claim was timely supported by certificates of owner- 
ship which showed that as of May 28, 1957, Otto and Delena Delmoe 
and the Butte Ski Club: were the respective owners in fee simple of. 
tracts of land contiguous to the offered lands. ‘Final action on the 
public sale was thereafter suspended until determination could be 
made of the validity of a number of unpatented mining claims of 
Agnes Osenbrug, which were thereafter held invalid (United States 
Vv. Agnes cae et al., Contest No. Arad (Montana) (October 20, 
, 1961) ).. | 

On June ‘U1, 1962, Otto: and Dalen Dekinde and the Butte Ski Club 
were declared. to be preference- right purchasers of the offered lands, 
subject: to their meeting the additional requirements set forth in 48 
OFR 250.12(a) and (b)(1).1. No evidence of compliance with those _ 
requirements was filed within the prescribed time, and on August. 7, 
1962, the decision of June 11, 1962, was  Teversed, and Mrs. Redmond 
was declared the purchaser. — 

“In affirming the land office decision of August ‘G 1962, the Bureau 
held that the Delmoes had not shown or attempted to. show i in 1 what 


143 CFR: 250. 12 provides i in part that: 

(a) * * 9% If the applicant for the sale is an Haenesasetil bidder, the person ‘awarded ; 
the land must reimburse and pay directly to him the. amount expended for: publication of 
notice and file evidence thereof in the ‘district land. office within 10 days from the. date he 
is.declared the purchaser. If the evidence is not furnished, the manager will reject the bid 
and will accept the bid next in order, subject to the same conditions. *°*:*-. 
- “(by (1) Unless ‘he has previously done so,.the purchaser must, within 10. days after 
he has been so. declared, file with the manager a statement of - his: citizenship, or if a 
partnership, a statement of the citizenship of its members. © If the. purchaser is an unin- 
_ Gorporated association, -a statement must. be. filed BOWIE: the citizenship of. Se 
member, * * *?? 
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way the decision appealed from was in error, or that their preference- 
right claim should not be rejected for failure to comply. with the re- 
quirements of the application regulations, 43 CFR 250.12(a) and (b) 
(1). The appeal of Andreas was dismissed because he was not a party 
in interest and had no standing to appeal. The Butte Ski Club did 
not appeal from the land office decision. 
_. Mrs. Redmond has filed a protest. against the apvellante appeal. to 
the Secretary on the grounds that it was not filed within the time al- 
lowed by the Department’s rules of practice. . The charge is without 
merit. The Bureau’s decision was received by the appellants’ attorney 
on January 21, 1963, as evidenced by a registry receipt card contained. 
in the record. The appellants’ notice of appeal was transmitted on 
February 18, 1963, and: was received by the Department on February 
- 20, 1963, within the time allowed. for filing an appeal. The appellants 
have. submitted evidence that a copy of their notice of appeal was 
served on Mrs: Redmond on February. 19, 1963. The appellants’ state- 
ment of reasons, required to be filed within 80 days after filing of their 
notice of appeal, was received by the Department on March 11, 1963, 
and a copy was served on Mrs. Redmond on March. 12, 1968, as evi- 
denced by a registry receipt card contained i in the record. The appeal, 
therefore, will be considered. on its merits. 
- The appellants contend, in substance, that Andreas suceeded to 
the interest of the Delmoes and. is entitled to assert the rights of his 
predecessors i in title, that, through his attorney, Andreas wrote to the 
land office on April 26, 1961, and, in effect, asserted the rights of. his 
predecessors in interest and pecsried his rights as a preference-right 
claimant, and that Mrs. Redmond did not qualify as an applicant for 
the land in question, and the Department i is without authority toaward 
the land to her. 

‘Answering the last allegation fae the. aopellants apparently are 
contending that since Mrs. “Redmond was not the owner of contiguous 
land, she was not qualified, under the provisions of 43 CFR 250.7 (b), 
to apply to have the:land sold. However, the record shows that the 
land in question is entirely surrounded by land held in non-Federal 
ownership and is, therefore, subject to sale under the provisions of 48 
CFR 250.6 without regard to whether the public sale epee owns 
contiguous land. - 

Considering now Andreas’ claim’ toa preference aehe the dtatiee 
and the regulations provide that the owners of contiguous lands have 
a preference right, for a period of 30 days after the highest bid has 
been. received at a public sale, to purchase the land offered for sale at. 
the highest bid price. A preference right must be supported by proof 
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of the claimant’s ownership of the whole title to. the contiguous land, 

and the failure to submit. satisfactory proof to the land office daning 
the 30- day period after the highest bid has been received will cause 
the preference right to be lost.as to the particular public sale. 43 
U.S.C., 1958 ed., sec. 1171; 43 CFR 250.11 (b). 

In this jistancs: it was necessary that any preference-right claimant. 
assert his claim within 30 days after May 1, 1957, and, within the same 
period, submit satisfactory proof of his ownership of contiguous land. 
During. that period, the only claims asserted were those of the Delmoes 
and the Butte Ski Club, submitted by Andreas as their agent. Sim- 
ilarly, the proof of ownership of contiguous . land. was. limited to the 
same parties. ; 

In his appeal to the Director, Bureau of Land Management, ener 
submitted evidence that the Delmoes conveyed to him a part of the . 
land upon which their preference-right | claim -was based. on June 11, 
1956, and that they conveyed the balance of that land.to him.on Sep- 
tember 2, 1958. On. April 26, 1961, Andreas advised the land office 
that he was the successor. in interest to. Otto and Delena Delmoe. . 

It appears that Andreas may. have been entitled to assert a prefer- 
ence-right claim in his own. right on May 31, 1957, when he asserted. 
the claims of the Delmoes and the Butte Ski Club.’ ; However, he did 
not attempt to do so, and. no such claim could be considered on. ‘April 26, 
1961, 

_ As stated by ihe Burean, the. perce has held that where the 
owner of land contiguous. to an isolated tract of public Jand offered for 
sale | properly asserts a preference right; to purchase the land, and 
then disposes of the contiguous. land after the close of the period al-’ 
lowed for the assertion of preference- right claims and. before he re- 
ceives a cash certificate or patent for the isolated tract, he does not 
thereby lose his preference right to buy the isolated tract. Martin J. 
Plutt et al., 61 ID. 185 (1953). Thus, the Delmoes maintained their 
preference right to purchase the offered land notwithstanding their. 
conveyance of the land upon which the preference right was based 
after the period for asserting the claim. Since Andreas has sub- 
mitted no evidence that the Delmoes intended or attempted to assign 

2 Although part of the contiguous ‘Jana was conveyed by the Delmoes to ‘Andreas ot 
June 11, 1956, the deed was :not recorded until September 18, 1958. This is why the 
certificate of ownership of adjoining land submitted on May 31, 1957, in support of the 
Delmoes’ .preference-right claim stated that the county records showed the Delmoes to be 
the owners when in fact they were not. No explanation appears as to why Andreas did 


’ not record the conveyance of June 11, 1956, and assert a preference-right claim on his 
own behalf ba the 30-day period following the sale.’ 
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to him their preference right and since he did not assert one on his 
own behalf, there is no basis for holding that he had one.* 

. The appellants have cited the Department’s decision in Charles 
H. Hunter, 60 I.D. 395 (1950), as authority for the proposition that. 
once a right is asserted, though done informally and not in strict 
compliance with the provisions of the applicable statute, it will be 
recognized and the party. asserting the right will be given notice 
of what need be. done to comply with the provisions of the statute. 

That decision held that a preference-right claim for an isolated 
tract offered at public sale may be asserted by a person who acquires 
the ownership of contiguous land after the date of the sale but during 
the period of time allowed for the assertion of preference-right claiias: 
and that a preference-right claimant is not necessarily required to 
submit, prior to the expiration of that period, proof. that he is the 
owner of contiguous land but may. submit such proof within a reason- 
able time thereafter. The holding of that decision was subsequently | 
modified by the amendment of the regulations to require that proof 
of ownership of contiguous land be submitted within the same 80-day 
period allowed for the assertion of preference- -right claims. See 
Fred and Mildred M. Bohen et al., 63-1.D. 65 (1956). 

Aside from the change in the regulations, the holding in the 
Hunter case, swpra, is not’ applicable to this case. Hunter asserted 
a preference-right claim within 30 days after the high bid but failed 
to submit proof of his ownership of contiguous land within that 
time. Andreas did not assert any claim in his own right until four 
years after the bidding was completed. At that time, the assertion of 
a claim could gain him no rights, and he was, therefore, not deprived 
of the opportunity to perfect the rights he asserted in his letter of 
April 26, 1961, as he had no rights to perfect. Inasmuch as he did not 
assert a eatin during the period allowed for that purpose, he was 
properly not ineluded as a party. to the decision awarding the land 
as between claimants. As Andreas was not a party to that decision, 
he had no standing to. appeal from it, and the dismissal of his ap pers 
by the Bureau was proper. See 43 CFR 221.1. 

With respect: to the appeal as it concerns the Deloss: in their 
eceal to the Secretary, as in their appeal to the Director, Bureau - 
of Land Management, they have not attempted to show any error in 
the decision appealed from nor have ede submitted ¢ any evidence 
of compliance with the regulations. 


3 This is not. to be interpreted asa ruling that the preference right of an owner of con- 
tiguous land is a right that can be assigned, even to a.purchaser of the contiguous land. 
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Therefore, pursuant to. the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 210.2.2A(4)(a), Departmental 
Manual; 24 F.R. ae the decision upp es from is affirmed. 


.. Ernest F. Hom, 
~ Assistant Sokeitor. 


APPEAL OF COSMO CONSTRUCTION COMPANY 
TBCA-412. Decided February 20, 1964, 


Contracts: Appeals—Rules of Practice: Appeals: Generally 
The Board of Contract Appeals has. authority to apply equitable principles 
in determining matters over which. it has jurisdiction. Tt has: authority to 
direct contract administration action by the contracting officer if the con- 
tractor has a substantive right to such action, and if such action pertains 
to a matter over: which the Board has jurisdiction. Its powers and: those 
of the Office of the Survey and Review complement each other. 


Contracts: ‘Avieale= alps of Practice: Appeals: Timely Filing 


_ The. Board of Contract. Appeals: does. not. have jurisdiction to entertain an 
appeal with respect to a claim which the. contracting officer has neither 
determined, nor refused to determine, nor delayed. unreasonably in con, 
mining. 


BOARD OF CONTRACT APPEALS 

Department Counsel transmitted the appeal file and simultaneously 
moved the Board to dismiss the appeal on the grounds (1) that the 
Board lacks jurisdiction since thé contracting officer has not rendered 
a final decision as yet; (2) that the Board cannot direct a contract ad- 
ministration action; and. (3). that the Board does not possess general 
equity powers. He ‘contends that, since the appeal is premature, and. 
does not set forth a cause of action upon: which. the Board may grant. 
‘relief, it should be dismissed... 

Appellant, through its President, , opposed the motion and stated : 

The purpose of filing a Notice of Appeal was to obtain relief as provided for 
ander the terms of the contract. The ultimate end sought by the Appellant 
is an “Hquitable Adjustment. Pe Tn Appellant’s prayer for relief, any reference 
to “equity” is not intended . to imply that the Board of Contract Appeal is a 

Court. of Equity, but rather the enforcer of the terms of the contract to the 
extent. that the administrative: action: eo for nore be edheted: to. by the 
Contracting Officer. * * * : 

* * * Contracting Officer was rene tealy requested by written communications 


to take the administrative action required to relieve the Appellant of the burden 
imposed upon it as a result of the changed conditions. The Contracting Officer’s 
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failure in this regard constituted a proper basis on which the Appellant was 
entitled to file its Notice of Appeal, and vested in the Board of Contract Appeal 
the necessary jurisdiction to grant the relief prayed for. . 


‘Jurisdiction of the Board and “Equity” 


We agree with appellant’s interpretation concerning: the authority 
of the Board to apply equitable principles in determining matters over 
which it has jurisdiction. In Fastern Maintenance Company; the 
Board emphasized that two Court of Claims decisions? would provide — 
the basic guidelines for the proper exercise of the functions of the 
Board. These—and other—Court of Claims decisions enjoin contract-_ 
ing officers, boards of contract appeals, and the heads of departments | 
“to prevent. unjust and inequitable results.” § , 

In Globe species rads v. United ea J udge Whitaker 
stated : is 


From. this ae iw lessons are to be. arawa (1) contracting officers and~ 
heads of departments should evercise the great, powers conferred on them by 
these contracts to do equity; they should not feel under obligation to teke 
advantage of technicalities, where to do. so would defeat justice; (2) contractors: 
must. study their contracts and insist on compliance with their terms; before 
relying on any promise they should ascertain that it is made by a person having 
authority to make it. _ italics supplied. yo 


Judge Madden construed the authority and jurisdiction of the 
Armed Services Board of Contract fore oy in Mf a inne v. 
United States :® 


It is evident that the Secretary was autooviniite the Board to act for him in 
the way that any owner would act if a contractor was dissatified with the way 
he was treated by. the owner ’s representative in charge. He would listen to the. 
contractor’s story, and if he thought that his representative had been unfair, he 
would reverse him. He would do this, not because the contract gave him any 
authority to make a final decision which would bar the contractor from relief 
in the courts:for breach. of contract, but because it would be the natural and 
fair way for an owner to act. pms 


‘The authority given to the Interior Board of Contract Appeals i is 
broader than. the authority given to the Armed Services Board of Con- 
tract Appeals. But-—even in absence of any difference—J udge 
Madden’ s counsel would equally apply to either Board. c 


1 IBCA-275 (November 29, 1962), 69 LD. 215, 1962 BCA par. 8583. 

2 Globe Indemnity Company v. United States, 102 Ct. Cl. 21 (1944), cert. den. B24 U.S. 
852 (1945); McWilliams Dredging Company vy. United States, 118 Ct. Cl. 1 (1950). 

SH. B. Fowler-& Company,. Inc., TBCA—-294 (October 28, 1961); 61-2 BCA par. 3168, 
8 Gov. Contr. 551{(c), and decisions of the Court of Claims cited .therein. 

.*Fn. 2 supra, at 38... ; 

53'n. 2 supra, at 16-17. 


61] .«.s« APPEAL. OF COSMO CONSTRUCTION » COMPANY. 63 


a February 20, 1964 
“After oe Globe and M oWilliams, the Board stated j in. Hastern 
Maintenance Company,’ that 1b is— | 


cognizant of the: limitations on its powers “to do equity” outside of the four 


corners of the contract. That lack of jurisdiction does not, however, restrict the . 
Board’s power to act equitably within the four corners and to make an equitable 


adjustment promised to the contractor by the explicit terms of the contract. 
Accordingly, what the contracting officer, through inadvertence or error, has 
failed to ae by way of completing such an eaitable adjustment, the Board will 
do. 
| Directions to ‘Contracting Officers 

eDepecnent Counsel asserts that the Board ‘has 1 no authority to 
direct a contract’ administration action by a Contracting Officer.” 
This statement, like almost any generality, is half right, and half 


wrong. . But: Department. Counsel seems to. misunderstand the basis 


_ why in certain situations the Board will decline jurisdiction. Hence, 
a discussion of this side issue seems necessary. In John Martin Com- 
pany, inc.,’ the Board mentioned that there were certain disputes con- 
cerning whieh Boards will not take jurisdiction. Examples are: 

1. Request for the immediate PESparanon and. peymenis of Partial 
or fina] estimates.® 

2. Request for prompt payments.” 

3. Request for remission of lquidated. damages pursuant to 41 
U.S.C., 1958 ed., 256a.7° 

4. Request that a claim be compromised instead of adj udicated.™ 

5. Request for remstatement of a terminated contract.” 

6. Request for cancellation of a contract.1* 

Analysis of the foregoing rulings discloses that, in general, the 
reasons for their holdings were that the matter in issue either was one 
as to which the contracting officer had. made no decision whatsoever, 
or was one for which no-relief was expressly or impliedly authorized 
by the contract, or was one as to which the contractor had no substan- 
tive right to ‘relict 

_ This declination of jurisdiction by the Board, iach is basically 
appellate in character, and which must act within the framework of 
contract provisions and legal rules, does not mean that an aggrieved 
contractor is without a remedy in the. Department, of the Interior. 
8 Fn. 1 supra; at 220. 

7IBCA~316 (September 21,1962), 1962 BCA par. 3486, 4 Gov. Gaur: par. 520(a). 


_ sJohn Martin Company, Inc., fn. 7 supra. 
8T bid. : 


10 Monarch Dame Company, IBCA~217 (May 18, 1960), 67 LD..198, 60-2 BCA par. 


2674; 2 Gov. Contr. par. 290; ‘Samuel N. ia ia Inc., a eae (January 4,.1956), 63 
LD. 1, 6-7, 6 CCF par. 61,756. 

aM. Hoard, IBCA-6 (May 11, 1955), 6 CCF par. 61,665. 
12 Adame Manufacturing Company, ASBCA No. 2555 (May 31, 1955). 

18 Missouri Paper Stock Company, ASBCA No. 2198 (August 25, 1954). 


. 
XN 
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The above enumerated instances are typical of situations in which 
relief may be obtained by review from the superiors of the contracting 
officer, from the head of a bureau or agency, or, on the secretarial 
level, from the Office of Survey and Review.** The just released 1963 _ 
Asinvial Report of the ree of. the Anterior, Stewart L. Udall, 


states : 2° 


The Office of. Survey and Review was ; established during the year to strengthen 
management processes. in the Department with special emphasis upon financial 
policies and methods, procedural modernization, auditing. policies, contract re- 
view, and other potentially sensitive subjects. Creation of this Office was one 
of the most significant management improvements during the year. (Italics 
supplied.) * : ee a 
‘The powers of that officedo not conflict with the jurisdiction of the 
Board but the respective powers rather complement each other. An 
example may suffice to illustrate. The Office of Survey and Review 
has a broad administrative jurisdiction over the correcting of mis- 
takes in bids asserted prior to award.17 That office may also reform 
contracts because of mistakes discovered after award in specifically 
stated situations.® On the other hand, the limitations upon the juris- 
diction of the Board inherent in its charter 1° and in the forms of con- 
tract “Disputes” clauses now standard *° are such that matters which 
call for application of the legal rules relating to-mistakes or reforma- 
tion rarely come within the cognizance of the Board.” 


Premature Appeals 


~The appeal file contains a letter to appellant from the epee oc 
Construction Engineer,” *? Charles H. Clark, of January 16, » 1964, 28 
which, in its pertinent part, reads as follows: 


a4 These statements do not apply to liquidated damages that have been validly assessed. 
‘Authority to remit them is vested in the Comptroller General, 41 U.S.C., 1958 ed.; 256a. 
The function of making. recommendations to him for thelr remission has been delegated to 
the Solicitor, 24 F.R. 1848,:210 DM 2.2B(2). 

a Annual Report 1963, The Secretary of the Interior, Stewart L. Udall, Government 
Printing Office (1963). 

‘8 At p. 466, ; 

“7405 DM 6.2A(1). 

18405 DM 6.2,A:(2). 

1943 CIR 4.4; 211 DM 2.1. 

2 Clause 6 of. Standard Form 234A. (April 1961 Bdition) for construction contracts; 
Clause 12 of Standard Form 32 (September 1961 Hdition) for supply. contracts. 

21 Decisions involving situations of this latter type are Clifford W. Gartzka,. IBCA-399 
(January 22, 1964) ; Framlau Corporation, IBCA—228 (August 18, 1961), 61-2 BCA par. 
3116, 3 Gov. Contr. par. 472; United Concrete Pipe Corporation, IBCA—42 (May 31, 
1956), 68 I.D. 153, 6 CCF par. 61,870. 

22The Board has not been favored by either party with a denesintan of the fonditone of 
the ‘Project Construction Engineer” that is-sufficiently definite and detailed. to show: the 
extent of his: authority as an “authorized representative” of the contracting ‘officer, as 
defined in Clause 1 of Standard on 23.4 om FOG BHdition). The contract does not 

contain any reference to him. 

23'The appeal was mocketed on December 18, eee, roughly one. moiith perore: the date 
of this letter. bed ; Sgt ae ee " ; : ate tk 
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Th order that a final decision as to an equitable dajianent may be made at 
an early date, it is suggested that you submit your claim as soon. as: possible 
and that you provide for the contracting officer’s consideration any pertinent 
factual detail data ‘which you have available in support of your ¢laim. If you 
desire to have'a conference to discuss the final adjustment, such a conference . 
can be arranged at a mutually agreeable date in the near future. It is. recom- 
_-Inended, however, that you submit your claim in sufficient time to allow us at 
least 10 days to review the claim prior-to such. a conference. 

If it is still your intention to not submit cost data in support of your claim, 
please advise promptly so that the Government ‘may - proceed without ‘this 
information. 

Appellant cee in the appeal file its cole of ESRUERY 3, 1964, 
which i in its pertinent part, reads as follows: 

Your: suggestion that our. Claim be filed on the basis of our actual cost. and 
that further discussion of this matter be held at an early date are acceptable to. 
this firm. _We will proceed in the near future to file our detailed request utiliz- 

“ing actual cost figures, where possible; but keeping. in mind that a portion of 
the effects of the Changed Condition have not yet been completed. We will at 
the time of such filing suggest a date for further discussion. When our detailed 
request is submitted, you: will be advised concerning the use of actual cost figures 
and the necessary qualifications that will be placed upon the use of such figures 
in any negotiations that are of a preliminary nature. (Italics supplied.) 

These instruments, and other evidence contained in the appeal file, 
establish beyond any doubt that whatever controversies exist between 
the Contracting Officer and the appellant, they are still in the claims” 
stage, and that no findings of fact or decision has been rendered by the 
Contracting Officer or his authorized representative. Hence, the ap- 
peal is premature.*# 

The contracting ‘officer. iis not refused to make an equitable adjust- 
ment, nor does he appear to have unreasonably delayed a determina- 

_ tion of its amount. On the contrary, he has already made a tentative 
adjustment on the basis of the data then available and, as the fore- 
golng quotations indicate, is engaged in the process of obtaining and 
evaluating such additional] data as may be needed for a final decision. 
Nothing has been presented to the Board which would authorize or 
require it to take the drastic action, urged by the contractor-appellant, 
of assuming jurisdiction pending the conduct of negotiations and 
- % MfeLinn Construction. Company, IBCA-369 (July 24, 1963), 1963 BCA par. 3798; 
John Martin Company, Inc., fn. 7 supra; Barkley Pipeline Construction, Inc., IBCA-264 - 
(April 6, 1961), 68.1.D. 108, 61-1 BCA par. 3006, 3 Gov. Contr. par. 271;. Westinghouse 
Hlectrice Supply Company, IBCA-107 (July 30, 1957), 57-2 BCA par. 1365; Urban Plumb- 
ing and Heating Company, IBCA-43 (November 21, 1956), 63 ID. 3881, 56— 2 BCA par. 


1102; Gila Construction prone Inc., IBCA~79 (September 21; 1956), 68 LD. 3878, 
56-2 BCA par. 1074. . 
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pending the i issuance of a decision or findings 0 of fact by the Contract- 
ing Officer.?5 
Appellant has submitted motions to hold the pioisediny 4 in. tem- 
porary abeyance and to require completion of the appeal file. These 
motions necessarily are rendered moot by reason of our determination 
that jurisdiction is lacking over the appeal. 


CONCLUSION 


1; All motions of the Department Counsel and of the seer ats 


are denied. 
2. The appeal is dismissed as premature. 


Pauu H. Ganrr, C hairman. 


I concur: a : I concur: 


Herserr J. Susucutrer, Member. Tuomas M. Dursron, Member... 


JOHN E. BALMER ET AL. 
A-29418 - Decided February 24, 1964 
Indian Allotments on Public Domain: Classification 


An Indian allotment application for nonirrigable grazing land is properly. 

_ rejected on the ground that the land applied for is not. proper for acquisi- 
‘tion as an Indian allotment because it contains insufficient forage to comprise 
an economic grazing unit. : 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


J ohn E. Balmer and James W. Balmer have appealed to the See- 
retary of the Interior from a decision of the Division of Appeals 
of the Bureau of Land Management dated December 21, 1961, affirm- 
ing a decision of the land office at Phoenix, Arizona, which rejected — 
their applications for Indian allotments of 160 acres. and 120 acres, 
respectively, of.public land under section 4 of the act of HOpEnary 8, 

1887, as amended (25 U. S. C., 1958 ed., sec. a . 


2>The authorities upon which appellant chiefly relies are Sheriden-Murray, ASBCA 
No. 7615 (November 26, 1962), 1962 BCA par. 3604; Leader Manufacturing Company, 
ASBCA No. 4416 (July 31, 1958), 58-2 BCA par, 1877; and A. C. Clothing Manufacturing 
Company, ASBCA No. 4065 (June 21, 1957), 57-1 BCA par. 1321. These cases stand for 
the propositions that (1) an express or implied refusal, to ‘decide is itself an appealable 
decision, and (2) a dispute will not be. remanded for the making of a formal decision by 
the contracting officer if the record already shows what that decision would hold.’ ‘Here, 
bowever, the contracting officer has not refused to decide, and the record does not reveal 
what will be the amount of the equitable adjustment allowed by his final decision. 
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‘The land affics: rej jected the applications on the ground that the land 
described in each application 1 1S nonirrigable grazing land which does 
not constitute an economic grazing unit. The appellants contend 
that, once having found that they are Indians entitled to allotments of 
the public domain and that the land applied for is nonirrigable 
grazing land, the Bureau of Land Management has no authority to 
reject. their applications because it is of the opinion that the land 
does not comprise economic units. 

The statute upon which the. appellants rely sortie for Indian 
allotments of public land not otherwise appropriated, not to exceed 

40 acres of irrigable land,.80 acres of nonirrigable agricultural land, 
or 160.acres of nonirrigable grazing land to any one Indian. . 

Since the land is in Arizona, it was withdrawn by Executive Order. 
6910 on November 26, 1934, from settlement, location, sale, or entry 
and reserved for classification pending the determination of.the most 
useful purpose for which it might be used. Under section 7 of the 
Taylor Grazing Act, as amended (43 U-.S.C., 1958 ed., sec. 315f), the 
Secretary of the Interior is authorized, in his discretion, to examine 
and classify land which is more valuable or suitable for the produc- 
tion of agricultural crops than for the production of native grasses 
-and foraue plants or more valuable or suitable for any other use 
than for grazing purposes or proper. for acquisition in satisfaction 
of any outstanding lien, exchange, scrip rights, or land grant and to- 
open it for disposal in accordance with the classification made under 
an applicable public land law.. | 
- The land described in the two applications i 1S grazing ice and is 
presently leased under the Taylor Grazing Act for grazing pur-- 
poses. Since, however, the forage.is so scanty, the land is. grazed 
as a part of a large acreage during the portions of the year. which 
follow the spring and fall rainy seasons and cannot be relied upon 
to furnish during these periods of seasonal use more than the equiv- 
alent of the needs of from two to three cows per section on a year- 
long basis. The two tracts applied for aggregate less than half a 
section. 

Since the intent of t the Indian Allotment Act is to ee ocaes in effect, 
a homestead which will constitute the source of a livelihood for an 
Indian family, as indicated by the language of the act which allows 
the different acreages of land suitable for different purposes, it is within 
the authority of the:Secretary. of the Interior to determine that 160 
acres of grazing land that is incapable of supporting a ranch family 
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is not proper for eeqdintan in Satisfaction of rights acquired by In- 
dians under the Indian Allotment Act. | 

The case is substantially indentical with that of Amos A. Hopkins 
_ (Dukes), Colorado 0112669, decided by the Secretary on December 20, 
1963. In that case an Indian allotment application for 160 acres was 
rejected for the reason that the tract would support only two units of 
livestock on a year-round basis, although grazing was not possible dur- — 
ing the entire year, whereas in the area an economic ranch unit would 
- require enough land to'support in excess of 100 units of livestock. For 
this reason it was concluded that the land could not be pope classi- 
fied for an Indian allotment. 

An Indian ‘applicant is not, of course, deprived of his fot to alr 
allotment when. his application 1 is rejected. He is merely required to: 
apply for other land that 1 is suitable. for acquisition under the Allot- 
ment Act. 

‘Therefore, the decision appealed from i 1s affirmed. 


| Ji oun A. Oren: Ui R. 
Assistant Secretary of the Interior. 


| _. APPEAL OF EDISTO CONSTRUCTION COMPANY 
TBCA-409 | Decided February 28, 1964. 


Contracts: Contracting Officer—Contracts: Delays of Contractor 

‘Where a claim for a time extension is presented to the contracting officer; it is 
_ the duty of the latter to make an impartial and objective determination of 
all questions that are. directly relevant to ue extent ofthe delays upon which. 
such. claim is founded. a 


Contracts: Appeals—Rules of Practice: Aepaalee Timely Filing” 

The timeliness of ian appeal is governed by the period of time elapsed between: 
the date when the findings of fact and decision were received by the cou-_ 
tractor and the date when the notice of appeal was mailed or otherwise 

. furnished to the contracting officer. The day on which the findings of fact 
and decision were received by the contractor is not included in the 
computation. 


Contracts: Contractor—Rules of Practice: Appeals: Standing to Appeal 
An ‘appeal will not be dismissed for technical defects consisting of the inad- 
vertent omission of the corporate name of the contractor in the’ notice of 
' appeal and the substitution therefor of the name of the contractor's repre- 
sentative or officer. . 


Contracts: Appeals—Rules of. Practice? Appeals: Standing to deel 
An appeal will be remanded to the contracting officer for isswance of ‘new 
or supplemental findings of fact-and decision where it appears that the con- 
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tractor was in receivership prior.to the filing, of. the notice of appeal a no 

information is contained in the appeal. file concerning the present status of 
_ the receivership or as to the eOEEY: of the meee owners and representatives 
of the contractor. - : beg gt 


BOARD OF CONTRACT APPEALS 

“The Government has moved to dismiss this appeal o on the following | 
grounds: 

“1, The letter of October 31, 1963, received November 1, 1963, Ce 
not use proper words or disclose an intention to appeal the decision 
of the Contracting Officer by the Contractor, the Edisto Construction 
Company, under its Contract No. 14-16-0004-2171. 

_ “2. That E. J. Ayers; Jr., does not show capacity to appeal from 
the Findings and Decision ‘of the Contracting Officer. He neither 
signs his letter of October 31, 1963, in an official capacity 1 nor does the 
name of the Corporation ¢ Onesie. appear. . 

_ “3, This Appeal is docketed as ‘Appeal of E. J. Ayers, Its  TBCA- 
409, whereas the Edisto Construction Company i is a Corporation of» 
‘the State of South Carolina, a legal. entity and the Contractor, and 
distinct under the law from E. J. se bce Jr., an individual and not 
a party to the said contract. 

“4, The ‘so- called? appeal letter from E. J. Ayers, J r., Was nok sent 
to the Contracting Officer as directed under the contract but mailed 
directly to the Secretary of the Interior where it was received 31 days 
after the time the Findings and Decision: was received by the Corpo-. 
ration, at its place of business.” _ : 

Concerning the alleged defects specified 1 in paragraphs d; (iecigh 3 
above, the language used in the letter is not as precise as one could 
wish, but we conclude that it shows an. intent to appeal on behalf of 

the Edisto Construction Company from the decision of the contract- 
ing officer, dated October oO. 1963. The pertinent portion of the letter 
is as follows: aks | | 

This letter may reach you one day late since I was not ‘told by Mr. Barrineau 
‘or anyone else that Thad the: right to appeal my case to you. * * * T cer tainly 
cannot give you all of: the details in this letter, but am sure.that Mr. Barrineau, 
Contracting Officer at the Bureau of Sport Fisheries and Wildlife in Atlanta can 
_ forward them to you. * * * Mr. Barrineau stated in his report of 2 October 

1963. that there was less than: one month total of bad weather uarous none the 
duration of this job. * * * (Italics supplied. ) 

It is true, as Department Counsel points out, that the correct name - 

of the contractor is the Edisto Construction Compiay: and that that 
name does not appear any place in the purported notice of appeal. 
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However, the contract is identified correctly by number in the heading 
of the letter, with the name and location of the project, as follows: 


“Re: Contract No. 14-16-0004-2171 
Orangeburg Fish Hatchery 
_ Orangeburg, S.C.” 


 Mr.£E. J. “Ayers, « Jr., who signed the netics of agent also signed the © 
contract as President of the Edisto. Construction Company. Other 
letters. in the appeal file from the. Edisto Construction Company are 
on the company’s letterhead, bearing the name “Edisto Construction 
Co.” Some of those letters are signed simply “E. J. Ayers, Jr.” .The 
notice of appeal was not on the company letterhead. However, the 
original claim letter of July 29, 1963, bore. the company letterhead 
and was also signed sa E. J. ‘Ayers, Jr. , without giving his official 
title. 

The Board will not dismiss an appeal for tochaieal defects consisting 
of the inadvertent omission of the official capacity of the. person sign- 
ing the notice of appeal or of the corporate name of the contractor." 
The defect: of misdirection of the notice of appeal, described in 

paragraph 4 above, is not a fatal one, as we have held on several 
occasions.” 

The Government’s Statement of Position also states that the notice 
of appeal letter was received in the Office of the Solicitor, Department 
of the Interior, “on the 31st day after receipt of Findings and Deci- 
sion, i.e., November 7, 1963.” The Findings and Decision were received 
by Edisto Construction Company on October 8, 1963, according to. the 
Post Office Return Receipt in the file. ‘The a of receipt is not In-— 
cluded in: the reckoning of the period of 30 days in which the con- 
tractor may appeal. Hence, October 9 was the date the period began 
to run, and November 7 was ‘the 80th day after receipt. of the Findings 
and Deen. Therefore, the time for taking : an appeal expired at the 
end of that day, that is, at midnight on November 7, 1963. | 


1 Barkley ‘Pipeline Construction, Inc.,:. IBCA-264 (April .6, 1961), 68 LD. 108, 61-1 
BCA par. 8006, 3 Gov. Contr. 621(g). 

2 Bushman Construction Company, IBCA-193. (April 23, 1959), 66 LD. 156, 59-1 BCA 
par. 2148, 1 Gov. Contr, 312: (mailing of notice of appeal to Board instead of‘ to constract- 
ing officer not “jurisdictional”. defect) ; Larsen-Meyer Construction Company, IBCA~—85 
..{November 24, 1958), 65 .1.D. 463,.58-2 BCA par. 1987- (mailing of notice of appeal to 
- Department Counsel instead’ of ta contracting officer not fatal). Accord: Vitre Corpora- 

tion of America; IBCA_376 (November q; 1963), 70 I.D. 479, 1963 BCA par. 3923, 5 Gov. 
Contr. 565(i) (mailing of supporting brief ‘to the- Board instead of ‘to: the. contracting 
officer not fatal)... 

4 Lewis Construction - Company, Ine: and ‘8. Ls: Boutelle, IBCA-340 (July ‘3, 1963), 70 
LD. 352, 1963 BCA par. 3779, 5.Gov. Contr. 363(e), and. cases cited therein. Accord: 
The Cardeil Company, IBCA-384 (Beptmnber 3, 1963), ao LD. 405, 1963 BCA per, eal 
5 Gov..Contr. 515(e). - : : cee 
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earaiety, the appeal is timely. | 

Moreover, the Findings and Decision of the Ooaetae Officer 

dated October 2, 1963, do not identify the decision as a final decision, 
‘and do not call oe the attention of the contractor his right to appeal . 
therefrom within 30 days.* It is not sufficient that a separate trans- 
maittal letter, describing the decision as a a “Bindings of Fact,” contains 
a statement that: 

The Findings have been. prepared in accordance with Clause 5. of Standard 
Form 23- A, General Provisions (Construction Contracts). 

The language of the decision must:in substance fairly and reasonably 
inform the contractor that a final decision is tended and that pur- 
suant to Clause 6, Disputes, of the contract, he may ahpe within 30 
days from the receipt of the decision.® 

Two other matters are of concern to.the Board. First, the notiée of 
appeal states in effect that it is based on the disallowance by the con- 
- tracting officer of a claim of excusable delay because of “inclement 
weather conditions,” from January 1962 until March 1963, when it is 
alleged there were 181 days of precipitation:and temperatures below 
freezing on 87 days. These data are not sufficient. The contractor 
must identify all of the specific dates on which he alleges it was not 
possible to perform work under the contract because. of “onusually 
severe. weather” (not merely inclement weather) based on the con- | 
tractor’s daily logs or similar records, in order to comply with the 
requirements of Clause 5, and to enable the contracting officer to make 
findings of fact with respect to such dates, as required by the clause. 

The findings of fact of the contracting eficer should include climato- 
logical: data from official records of the Weather Bureau, Department 
of Commerce,.as to the dates involved, and for about ten years prior 
_ thereto, as well as excerpts from daily logs of the Government Inspec- 
_tor or other documents concerning the days not worked and the reasons 
therefor. The findings should also include a tabulation comparing 
the “reasons for loss of time.as advanced by the contractor and the 
reasons as ascertained by the contracting officer,” * and should state 
those reasons. . 

‘Darl B. Bates Nursery, IBCA-868 (May 13, 1968), 70 LD. 163 1963 BCA par. 8738, 
5 Gov. Contr. 289(a) ; Production Tool Corporation, IBCA—262 (April 17, 1961), 68 LD. 
109, 61-1 BCA par. 3007, 3 Gov. Contr. 324, and cases cited therein. 

5 Barkley Pipeline Construction, Inc., note 1 supra, and cases cited in note 4 supra. 


6 Paul A. Teegarden, IBCA—-382 (September 27, 1963), 70 I.D. 436, 1963 BCA par. 
' 8876, 5 Gov. Contr. 515 (a). 
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The second matter of concern is the status of the receivership of the 
Edisto Construction Company. On page 9 of the contracting officer’ S 
: findings anc decision, the following statement appears: | 


The ‘Contracting Officer also received a letter dated May 6, 1968, 4 from, Mr. OQ. 
Harry Bozardt, Jrv., Attorney, pertaining to the Hdisto Construction i Company. 
- Mr. Bozardt stated that: - 

AS you are no doubt aware Edisto. Construction Company was ined in 
receivership on the. 20th day of February, 1963, and by proper Court Order 
I was duly appointed receiver of said company. During the process of marshall- 
‘ing the assets of Edisto Construction Company’ I find that the United States is 
indebted to the said Edisto Construction Company for some $20,000 for buildings 
which were erected at the U.S. Fish Hatchery here in Orangeburg. oe 

This letter is to notify you that payment of this balance will be made to me. as 
receiver for said Construction Company to. be disbursed according to law. 


No further information as to the oe is provided im ie 
findings of fact or in appeal file, nor is the letter from the receiver 
included in the appeal file... : ey , ae. 


Conclusion 


The appeal is remanded to the bara officer to proceed j In ac- 
cordance with these directives. 

1. The Contracting Officer should present an enone to the 
Edisto Construction Company or its legal representatives to present 
data or other documents as to the specific dates when it is alleged that 
work could not be performed under: the contract because of barraicaee 
severe weather. | 
9, Based on this data, or on the failure to submit data within a 
reasonable time, the Contracting Officer should issue a new or supple- 
mental findings of fact and decision with respect to the days allegedly 
lost by reason of unusually severe weather, in accordance with the fore- 
going opinion and as amplified in the Teegarden decision, note 6 supra. 

3. The new. or supplemental findings of fact and decision should 
dispose of all matters concerning the receivership, its present status 
and the identity of the present legal: owners and acy representative of 
the Edisto Construction Pom pen 


‘Tuomas M. Durston, Member. : 
I concur: 


PauL i. GANTT, CY ena: 


<7 APPEAL oF. TRIANGLE ‘CONSTRUCTION COMPANY © “s 8 
March Q, 1964, 


| "APPEAL OF TRIANGLE CONSTRUCTION | COMPANY 
TBCA-296 Decided March 2, 1964, 


Contracts: Delays of Gontraotor=-Contencts: Unforeseeable Causes ; 


Where official records of ‘water levels and rates of flow in a river. Over 

a period of 9 years show that high water occurred | on 195 oceasions, the 
occurrence: of such high ‘water on’ several occasions: during. more than - 
-ayear of. contract performance:is not an -unforeseeable cause of delay 
within the meaning of Clause 5 of Standard Form 238A. 


Contracts: Performance—Contracts: Changes and Extras—Contracts: Aadi- 
tional Compensation: _ 3 


Where. the .contractor’s chosen method of. performance of: a contract” for 
‘construction of a bridge was the puilding of a dike across the river for’ 
accommodating contractor’s equipment, and the impounding of. the river — 
during high water due to insufficient openings in the dike caused erosion 
_damage to the river pank, the: work of restoring the bank: at the Govern-— 


‘merit’s direction’ pursuant: to contract provisions requiring ‘the contractor . ; 


-at bis own expense: to restore. landscape features : damaged by ‘the. con- 
tractor’s operations, is not extra work. No additiqnal compene ign is 
due the contractor. , : 


Contracts: Waiver and Estoppel—Contracts Payment—Contracts: ‘Titer 7 
. pretation—Rules of Practice: Appeals: Dismissal er 


An appeal will not be dismissed. where a -waiver and exception ey in”: 
a payment. voucher omitted mention. of one of. the contractor’s :claims, 
but did not. provide for release of all claims not excepted, where it ap- 
- pears. that the voucher was prepared prior to the original submission of 
the omitted claim and the conduct of ‘both parties at all times until the - 
“hearing of the appeal ‘indicated an intent to preserve the ‘elaim. ' “The | 
presentation of such a ‘motion: ‘to dismiss. during’ the ‘hearing is! mney. 


“BOARD OF CONTRACT APPEALS 


Two alginic are siuyolved in this timely appeal, one-in the arnistinit 


of $4,500 for remission of liquidated damages, and the other, for 


additional compensation of ol, 308. Al, ae the. cost: of re- 
i storing an eroded.river bank. | 

_. The contract, dated February. oA, 1958, was in ie sioksdt sum. al 
$678, 014.10. It provided for the. construction: of a:bridge across. the 
James River in Virginia; with | ‘approaches and other. work,:as part 
of the Blue Ridge Parkway. The contract contained Standard Form 
293A (March 1958), together with certain Special Provisions, Special 
Requirements, and it. incorporated by:reference “Standard.Specifica- . 
tions. for.Construction of Roads and Bridges. -on ‘Pederal Highway 
Projects”. dated January 1957. 

728-379-641 


i= : "DECISIONS OF THE _DEPARTMENT OF THE INTERIOR {71 LD. 


Under an arrangement of seve “years” standing, the contract was | 
executed and. funded-by the Department : of ‘the Interior, while the | 
administration of the contract was performed by the Bureau of Public 


Roads, Department of Commerce. 


_ A hearing was-held on January 10 Sad 11, 1963, in Washington, 
D.C. At the hearing (to outline the principal issues briefly), ap-_ 
pellant. sought : to. show: that the delay in. completion of the contract 
-was ‘excusable, being:due principally to floods; that. such. floods 
eroded ‘the bank ‘of the river, and that such floods and damage were 
unforeseeable and without the contractor’s' fault ‘or negligence. 

The Government attempted to prove that: the .occasions of high 
water (rather than floods) in the river were not unusual and should . 
have been :anticipated by appellant; that the delays in performance 
were caused by ‘appellant’s use ‘of a dike to assist in the construc- 
tion of the bridge, with insufficient openings in the dike for passage 
of water, which caused overflow and washouts in’ the dike. The 
. Government also: introduced evidence to the effect that the i improper 
construction ‘and maintenance of the dike was the .cause of the 


- erosion of the’river bank. 


At the outset of the hearing it was-stipulated by ifs parties that, 


if the Board should find that appellant was entitled ‘to additional te 


compensation for restoration of the river bank, the amount of such 
compensation should be, as claimed by appellant,-$17,303.41. 

The contract required the completion of the work within ‘375 days. 
With extensions of time granted for winter shutdown, less’a charge _ 
of 14 days for work accomplished during the shutdown, the contract 
- should. have been. completed on November 10, 1959. It-was.actually — 
completed on December 10, 1959, resulting in the assessment of 
liquidated damages of $4,500 for 30 days’ delay. 


. Claim No. 1—Restoration of River Bank—St 7 BOSAL 


“Ini its letter of tone 30, 1958, the contractor advised the Bureau of 

Public Roads. (liereinafter called the Bureau): that it:-was preparing: 
to construct a temporary rock. and earth fill across: the ‘river ‘im- 
niediately upstream from the bridge site, to-be used'as asroad for 
hauling equipment and material used in construction ‘ofthe: bridge. 
The letter further stated that-a study: of the: flow characteristics of | 
the river indicated. a normal discharge rate ‘of ‘less than ‘2000 cubic 
feet per second’ (hereinafter designated ‘as. ets) for ‘the months..of 
a) uly through. October.’ The ‘letter: also described: “plans: for’ placing 

pipe. culverts in the temporary road: fill: to ‘dccommodate ‘the’ expected 
flow of 2000 cfs. be PRA RE Re EEA, 2 
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” Any discharge jin excess of this amount (the letter: went c on. to say) “will result! 
in cresting over ‘the. ‘temporary: road. In? the event of aD ‘impending | storm we 
. plan: to restrict: ‘damage: tothe temporary’ ‘road? by" removing: the upper’ ‘portion’ 

of the fill at a point where the discharge will cause. least Gamase ? to ‘the e bridge 
itself or any false-work, etec., in-place: » - : ” 

Upon completion the temporary road fill, culverts: ‘ete, will be removed. 
ie Your’ approval of the above is respectfully requested. | oP 


“Although the contract did not require Approval by. the Gatanment 


of the method of construction used by the contractor,.the Bureau 
replied to the contractor’s letter on J uly'8, 1958, by: stating that 


eee Tt ls: agreeable with. ‘the. Bureau. of Public, Roads. for you. to Proceed 


As agreed, it. is the obligation of. ais “‘Priangie Constiubiion, Gompans: ¢ * * to 
perform such. post construction. removal -and. SHeanND as required: for. ‘satistacs _ 
tory restoration of the area. 


On August:6, 1958, when the dis was. Sealy eaiuly shea 60%) 
completed, not. as “ot having been extended entirely across. the 
. river, high water. crested over the dike and washed away the top Q-- 
feet of earth? At this time, there were 8 steel culvert pipes, each 
6 feet in diameter, i inthe lower portion of the dike. ‘Ewo more such 
_ pipes were added to the dike by the time the. open portion of. the 
dike was closed at. the south bank .of the river about August 22-93, 
1958. The J: ames River is about 400 feet 1 in width at ithe site of the 
~ work. 7 
Further. highs water broke through the south Pa of the dike on. - 
August ‘26, 1958, and washed. out 12 feet of the south bank com- 
pletely ohare the dike joined the south bank. Here the dike was: 
somewhat lower: than it-was. elsewhere. oe, Bees. 

. Mr. ‘Tore M. Hult, President of the contractor, testified 4 2S follows 

concerning the platining. of the dike, at Tr..80: me anders 
AL Phat.-was matuly ‘handled—the details in the contract’ that: were. einai ‘by 
Harold Hanson ‘who, i8.;no donger - with. the «firm,. but.-as -fora; Seneral: way tr 
iknow that’ we considered the flow of water :in there. We. knew ,of.course.-that at 
times one would expect the water to go over. the dyke. I remember: we. de- 


cided on this: “Harold: Hanson used to be a highway man. He said the same 
way as ao ‘highway ds: designed ‘there. You don’t design a highway to carry 


a "Phe terms. semporany aed, work road, roadway, dyke and dike were cused interchange- 

ably: throughout : ‘the’: heating’ and in the: transcript: Henceforth, in the ‘interest of 

uniformity, the term “dike” will be used in this opinion. excent where direct quotation: — 
requires the use of other terms meaning “dike.” 

3 ' Government’s Exhibit .B, .4, sketches of, cross sections. of, the ‘dike. Showing: its condition 

on August 5,..6,. 22-28,,and 26,, r1GRS. = iam 


hee 
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traffic at Labor Day and days like that. “You meen it for a normal. conditiox 
_ there and we considered this. There would [be] ‘times when water would flow 


over the dyke and we picked the figure, rather he. did, of whatever that was. 


designed for.. 
Mr. Hult testified further as to an plaxining of the dike at ‘Tr. Sh: 
-  Q. Now in connection with the so- -called normal factor that it was to meet, 
_ was it also contemplated in constructing the ‘dike that sometimes abnormal 
conditions would come about? . i Beet om ae “A 
_ A. Well, yes, of course. 
Q. You were aware that that could happen? 


A. Yes. 
- Q. In’ connection with that, what provision was - made. eaten: as the con- 


_ struction was concerned that any emergency. steps. could be' taken ?. 
A. Well we had certain areas lower and the idea was that when water flows 
' out if you. have limited flood there that: water ‘would break through the lower 
- areas and then in rebuilding it you would go from sort of island to island. 
_It'is apparent from the testimony of Mr. Hult that is was antici- 
pated that there would be a limited flood condition where the dike was 
low, as it was at the south bank. After the damage of August 26, 
1958, when the dike and the south bank had been repaired, further 
high ‘water did minor damage to the south bank on October 25, 
_ 1958.2 On November 6, 1958, a channel was cut through the dike 
near. the north bank. Mz. Hult testified. on cross-examination (Tr. 
97) that originally.8 openings (or pipe culverts) weré planned for 
the dike. | Actually, no more than 5 culverts were placed. Thesé— 
culverts were frequently clogged up with river debris and with ‘ma-_ 
terial from the dike: itself; because’ the pipes were not -quite long 
: enough to’ extend beyond the dike.: Moreover, the culvert -pipes: 
were. “squashed” somewhat by the weight of the dike above them, 
so that it was: occasionally : ‘necessary. to remove the | Dipes, straighten 4 
them, clear the debris, and re-lay them in the dike. 
a [Daria the period of December 28-30, 1958, tha’ river rose several - 
_ feet. and broke through and around the south: end of the’ dike, flood- 
- ing the south bank and undermining a number of trees and shrubs. 
whisk had lined the banks for many years... Some trees and shrubs , 
had. been. cleared at the. site to permit. operations, but. no. more than, 
_ Was necessary. . The bank was eroded for a distance of about 150 
~ to 200 yards. downstream, ‘anid for. a Y distance of. about 6 50 feet, inland. | 
atits deepest perietration:® = , ae 
8 @overnment’s exhibit Lo; 5 sketches ‘of cross-sections of? Pele ‘éike: ‘showing 1 its ‘condition + 
on September 13, October 25, November 6, December: 98° 1958, ‘and January 23; 1959." 
4Testimony of Mr. Fred F. Jaeger, Government Project Engineer, at Tr. 145-146, 


* Testimony of Mr. award Howard pecan job superintendent for the. contractor, at 
‘Tr. 13. ; ; 
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“The next'0 occasion: of high water was on J anuary 93, 1959, when the me 


‘south bank was further eroded to a point about 8 feet shirt of Pier 


. No. 6, which was about 100 feet inland from the original shoreline. 


Pier No. 5 was erected at the original waterline of the south bank, 
--and these piers ‘were 100 feet apart. J ust prior to this time, two 
channels had been cut through the dike in an effort to accommodate 

: the flow of the river: _ After the January 23d flood, a ‘discussion took 
place between Mr. Je aeger, ‘the Government Project Engineer, and 

a Mr. Dennis, who was employed by the contractor as a consultant. - 





Mr. J aeger states’ that he recommended to Mr. Dennis that an open-  _ 


ing or channel 100 feet. wide be cut in: the dike. However, a channel 
of only about. 50 feet was cut through the. dike, with a bridge sup- 
ported by cribbing. filled with rock. This measure proved to be in- 
sufficient. Mr. Jaeger testified ‘that on ‘February 13, 1959, high 
_ water washed out the’ ‘concrete slab which covered the southerly 

portion of the dike, and there was further erosion of the south Dale 
(Tr. 153-154). | 
~ Additional occasions s of high water doaie iat on. April 16 sad | 
June 3, 1959, when the river reached inland as far as Pier No. 6. ~ 
This. was the ultimate ‘extent of the erosion oe to the south 
bank.?. 

Upon instructions from the Gaseaean thé contractor +: epee 


the damage to. the south bank, using, for the most part, the material — | 


from the dike, which it had agreed to remove on pooner. - the 


 -eontract. 


The contractor sought to ioe that the erosion of the south bank was 


‘caused by extensive clearing and grubbing in the area of work. ae 


_ However, examination of the photographs submitted by the parties 
(in. particular the folder of photographs comprising Government’s’ . 
Exhibit J) do not bear out the contractor’s contention. ‘The eroded. 
area was much more extensive than the cleared. area. Also, accord- 
ing to the Government witness, Mr. J: aeger, ‘there was no grubbing 
. (removal of roots of trees) performed: even at Pier No. 5.2 Mr. Hult 
. testified on rebuttal that it: would have been necessary to remove .. 
‘roots in the area ‘of the. cofferdam for Pier No, 5, in order to drive | 
the steel piling for the ‘cofferdam. He admitted, however,’ that’ ‘he 
did not actually see the: roots removed at: that point, and he ne not 
fe! Di aseer Tr. 150. | a | 


7 Government's. Exhibit B;. “a: sketch map ‘ahowine successive high water. marks and erosion : 
‘made by floods on Angust 26 and December - 80, ‘1958, and. on panuety 5, ‘April: 16, and 


‘June 3, 1959. 


§Tr. 250. 
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contradict. the Government's fovidene: as to: the. nonremoval of roots 
in the adjacent work areas (Tr.279). 

According tothe Government's Exhibit H, ‘entitled Work Prog- 
“yess,” work on: Pier No. 5. was commenced in. November. 1958, and 


“¢ Some, erosion had already taken place. in the high water of August 


26 and. October. 98, 1958. Photographs of the vicinity, taken before 

any great amount: of erosion had occurred, ‘show large. numbers of 

trees. of. considerable Siz6,, indicating that. previous high water or 
- floods had not damaged the banks of the river for many. years except 
for the recent erosion of the south bank at. the point of its junction 
owith the dike, and for a distance of about 150 to 200 yards down- 
stream ‘from that point. Once the river had flooded the south bank 
so that it flowed around and behind the trees and shrubs, it was able, 
through the violence of its flow, to. undermine the root systems which . 
had hitherto protected the bank from erosion. The trees: and shrubs 


- then toppled into the .river, leaving the. bank vulnerable to more 


extensive erosion. 

In the opinion of the Board, the principal cause of the Assding 
: (and consequent erosion) was the manner of construction of the 
dike by the contractor. It is plain to see that there was insufficient 
provision. for passage of water through the dike, in the light of pre-- 
‘vious records of high water (which will be discussed infra). The - 
‘build-up of the water behind: the dike was sometimes as much as 2 
feet above the level of the river on the downstream | side of the 


dike. This condition, coupled with the low height of the dike at its - 


junction with the south bank, served’ to create a “mill-race” when 
_the water. flowed: over and broke through the south end of the dike. 
.The violence and- turbulence of the water flow at that point is 
clearly visible in the photograplis. 
Although the contractor maintained that. hay construction. of the 
dike was the - only. feasible method of ‘building the bridge, Govern- 
ment witnesses testified to the contrary. The contractor had con- 
oe sidered, but. rejected the. possibility of using pontoon barges. because 
of uncertainty. as to navigability of the James River downstream 
from. the bridge site. The river was about 10: feet deep at the site. - 
However, as Mr. Edward Stuart Burch ° testified (‘Tr. 211) it would 
have been possible to. transport barges by highway. Also, it should 
have been possible to use a series of piers (consisting of cribbing . 
filled with rocks) connected by several bridges. Mr. Hult: testified 
«that cribbing v was. not: adopted: becatise of the rocky bottom of the 


9 Mr. Burch was the Assistant Project Engineer on the project. 


ay eee “APPEAL Or TRIANGLE CONSTRUCTION COMPANY: | — ws 
aes | . March 2 1964 | oe 
ee ny no: ee ‘However, ce bhie: was eventually cael : 
‘for the supporting piers.of the.one bridee i In: the dike... eS 
. Moreover, it.is.apparent that: the. period of: use; of the, as as s antici- 
| sated: by: ihe: contractor. was’ much too. brief. The- contractor’s 
letter of June:30,; 1958, requesting, approval, ofthe construction. ofa 
_ dike, describes the period studied for flow. characteristics of the river 
-_as being from July through October. _ Mr. Halt testified. consarping 


that: period as follows (Tr. 99): 


A. We probably’ had’ anticipated: a » length of use [of: the ‘ike which of course 
was: then too short. ; 

The contractor continued to use the dike. until. the contract was 
virtually completed. 

It-is also apparent that the. unseen by. the: contractor of a 
rate of flow: normally “substantially. less: than 2,000: cfs” was.too — 
~ optimistic, even: for the comparatively dry season of July through 
October. Bulletins No. 17 and 25,*° of the State of Virginia, entitled 
“Surface Water Supply. of ‘Virginia, James River Basin,” cover. re- 
| ‘spectively the years of 1951 to 1955’ and 1956: to: 1960; The Board’ 
has held that a period’ of: 10: years is: acceptable. HOE ee a 

pattern of weather behavior." : 

. The contracting officer’s decision dated July 17, 1961, analyzes: the. - 
data for the months of J uly through October in the Bulletins to 
show that the average maxirnum rate. of discharge (at Holcombs 
Rock, the gaging. station nearest. the work site). for the period of 
October 1950: to September 1959, varied: from 2,836 cfs: for July: to 
6,576 cfs for October. During, July 1958, when the dike was started, 
there was a maximum: flow of 33680: cfs. On the occasion of the © 
first erosion, August 26, 1958, the rate was 6,360 cfs. On. December 
98-30, 1958, when the ‘irat: Major erosion. occurred, the maximum 
- flow was 9 440. cfs. on. December 30, when the gage height. reached 
8:95: feet. - On April 16, 1959; the: discharge rate was: 13,000: cfs. . 
and, the river level. rose, to. 10.52 feet.’ On June 3, 1959, ‘the rate 
of discharge was 23,900'cfs with a river level of 14. 14 feet. During 
the. period of 1950-59, the river rose to. a. stage of 9.5. feet on a total 
of 195 occasions, or an average of’once every 17 days. If appellant 
had. anticipated. the. possibility. that the. use. of the dike would be 
- prolonged: only as long as through November and December. of 1958; 
. Bulletin No. 25 was introduced by appellant as Appellant’s: Exhibit: No. 5: Bulletin 
No. 17 is Government's Exhibit I: 


aca Allied Contractors, Ine., IBCA—265° (September 26; 1962), 69 ID: 147; 1962:BCA par. 
3501, 4 Goy. Contr. 512; Triangle Construction Company, IBCA-232 (Mardi: 14, 1962), 


> 69° LD. 7, 1962. BCA par. 33817, 4 Gov. Contr.’ 316(¢c). 
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8 study of the data 3 in the bulletins described above. would have re- 
vealed that the river rose to a stage of 9.5 feet no less than 18 
times during those months in the eight- -year. period just prior to 1958. 
The specifications in the last paragraph of Article 7.8 “Protection 
‘and Restoration of Property,” of FP-57, provide, in substance, that 
in the event: of damage to public or private property due to the con-. 
tractor’ s fault; he shall restore the property at his. own ig tao to 
its condition before the damage.” 

Appellant’s brief cites Article 7.11 of EP-37 as: ae a itidifioes | 
tion of the liability imposed on the contractor by Article 7.8.% We 
cannot agree with.that contention. Article 7.11 clearly deals with 
the contractor’s responsibility for the work. performed under the con- 

tract (in this case, the bridge), while Article 7.8 is.just as clearly 

concerned with the ‘preservation of property in the vicinity of the - 

- contract work. We perceive no ambiguity between these distinctly 
_ separate provisions. It has been. held. that where no cee 
éxists, there i is ho need to construe the contract," 

Moreover, even if we accept appellant’s argument that the. denis 
to the river bank was caused by an act of God or, by action of the 
elements, Article 7.11 would not excuse the contractor from respon- 
sibility, under’the facts of this case. The excusability clause in 

Article 7.11 also provides that such causes shall be unforeseeable and. 
_ without: the fault or negligence of the contractor. We consider that 
the conclusion is unescapable that the contractor did not. construct 





12The paragraph referred to reads as follows: “When or where any direct or indirect 
-damage or injury is done to public or private property by or on account of any act, 

‘Omission, neglect, or misconduct in the execution of the work, or in consequence of. the 
- Bonexecution thereof on the part of the contractor, he shall restore or have restored, at. 
his expense, such property to a condition similar or equal to that existing. before such 
damage or injury was done, by repairing, rebuilding, or otherwise restoring Sac) or he . 
shall make*good such damage or injury in some“other acceptable manner.” :* 

13“7°:11 Contractor's: Responsibility for Work. Until notified by the engineer of the 
satisfactory completion of the. work, in accordance with article 5.6, the contractor shall 
have the charge and care thereof and shall take every precaution against injury or damage 
to any part. thereof by the action of the elements, or from any other cause, whether — 
arising from, the execution or from the nonexecution of the work. . The contractor,.. at his. 


“"OWn expense; shall repair, restore, and make good all damages to any portion of the con- ~~ 


tract work except those damages due to unforeseeable causes beyond the control of and © 
without, the fault or negligence of the contractor... Such unforeseeable causes shall include 
but shail not be restricted to acts of God or of the public enemy, acts of the Government, 
extraordinary action of: the elements, unavoidable ‘slides, and ordinary wear and tear on 
any. section of the road opened to traffic by order of the engineer. . 

“In ease of suspension of work for any cause whatever, the contractor shalt be respon: : 
‘sible for. all materials, and shall properly store them, if necessary, and shall: provide 
suitable drainage of the roadway and erect necessary temporary structures at his expense. 


He shall properly and continuously maintain all living material in newly established « 


plantings, seedings, and- soddings furnished under his contract, and. shall take adequate 
‘precautions to establish and. protect against injury- ‘new: tree growth and other important 


vegetative growth.” 
14 Hongkong € Whampoa Dock Co., Ltd. ¥, United States, 50 ct ‘aL. 213. (1915). 
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the dike in a proper ‘manner, and, that it did not en the. diss $0 
as to accommodate the flow of the river at rates of discharge which © 
it should have anticipated. . Hence, the causes were neither unfore- 
seeable nor without the fault. or negligence of the contractor. 


The cases cited in appellant’s brief (such as, Chesapeake & Ohio - 


 £. Co. v. Meriwether, 120 Va. 55, and. Crawford v. fambo, 44. Ohio™ 
_ St. 279) are not relevant to the issues in. this appeal, since they. do 
not apply the law of contracts, but are based principally on the re- 
spective. paren rights of owners: of land bordering a common — 
stream. 

During .the hearirie, Coe ee Counsel novel for the first time 
to dismiss appellant’s appeal as to all claims except the claim for 
setting aside the assessment of liquidated damages, on the ground 
that a “pre-trial” payment voucher signed by appellant had omitted’ 
reservation of the claim for.restoration costs. The voucher had 
been prepared prior.to the. submission of the omitted claim; hence, : 


_. a-reservation as. to that claim could not have been s etidod in the 


- voucher when it was prepared by the Government. Moreover, thé 
conduct of both parties at all times until the hearing, including full’ 
_ consideration by the contracting officer of the restoration claim on 


the merits, indicated an. intent. to. recognize and preserve the claim. — | 


The hearing official denied the motion on the ground that it was not 
timely, and for the further reason that the basis of the motion was 


ee! insufficient. 


In any event, we hola: that: ah contractor is Lae ae for 


restoration of the river bank under the clear requirements of Article 


7.8 of FP-57, the erosion damage having been caused by the acts, 


omission or niepleck: of the contractor in pao construction and mainte- or 


nance of the dike. 
Accordingly, the appeal is denied | as to Claim No. 1 for cost, of 
| restoration of the riverbank. 7 


Claim No. 2Liquidated Domagesti, 500 


"The eoritradtor? s claim for setting aside the assessment of liqui- 
dated damages for 30 days’ delay in completion of the contract has- 
its principal basis in the same set. of facts as to floods, which, it was 
alleged, excused the contractor from responsibility for the enonion 
. damage to the river: bank. However, the contractor. also claims that 


18 See Carman y. United States, 143 Ct. Cl. 747 (1958). 
728-379—64- 
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‘the Gen was responsible for relay 3 m approval of repenten of 
the bridge. 

Prior to the construction ‘of. the dike, certain administrative de- 
lays on the part of the contractor were already accumulating. The 
contracting officer’s findings and decision contains an analysis of — 
these delays. ‘The contract had been awarded on February 24, 1958. 
On April 17, 1958, the contractor received notice to proceed. On 
May 12, 1958, the contractor requested authority to redesign the 
‘superstructure of the bridge, in order to permit the use of more 
readily available stock sizes of steel forms and pre-stressing steel: 
The contract: provided for consideration of alternate designs, but did 
not provide for additional’ time for redesign. On May 29, 1958,. 
_the contractor received Bureau instructions to proceed with the re- 
design. On J uly 98, 1958, thé contractor submitted design drawings 
for approval. The Bureau approved the drawings, subjéct to minor — 
corrections on August 1, 1958. There followed:further requests for 
approval of final designs, corrections, resubmissions, final approval 
and, ultimately, delivery of redesigned steel to the site on Sep- 
tember 19, 1958. ‘The contracting oflicer’s analysis shows that out of 
a total of 207 days of elapsed time from’ the award of the contract — 
to the delivery of steel on September 19, 1958, the Bureau used 33 
' days for its work. ‘The remainder of 174 days (except for a stop | 
order of 14-days duration) was used by the contractor, or by ‘its 
design consultant and ‘suppliers. We consider that the time taken 


by the Bureau for its work in this activity was reasonable. The 2 


contractor has not furnished any evidence to the contrary. 
. ~ Under paragraph (c) of Clause 5, “Termination for Default—Dam- 
ages for Delay—Time Extensions” of Standard Form 238A, it is pro- 
vided that the contractor shall not be charged with liquidated 
damages because of any delays in the completion of the work: 
. * * * due to unforeseeable causes beyond the control and without ‘the 
fault or negligence of the contractor, including, but not restricted to, * * * 
floods * * *, . 
Appellants argument is, in substance, that the occurrence of a 
flood, ipso facto, precludes the imposition of liquidated damages. 
This was originally the view (with one dissent) taken by the Court 
of Claims in Brooks-Callaway Co. v. United States.® This view, how- 
ever, violates the grammatical sense of the proviso by holding that - 
floods and other events listed in the clause are always unforeseeable. 
_ That decision was reversed by the Supreme Court *’ in a land mark 


1897 Ct. Cl. 689, 698 (1942). : 
7 Onited Stateg v. Broghte Callaway 0o., 318 ‘8, S.. 120 ae) 
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case which i is particularly dispositive of this appeal. The Count saidy 


Rather, the adjective “unforeseeable” must ‘modify each” event set ‘out ne 
the “including” phrase. Otherwise, absurd results: are produced, * * + 


‘The Court also quoted, with approval, a portion of the dissenting oe 


opinion of Judge Madden in the Court of Claims decision. Judge: 
Madden. stated in part: ae oS 

The same is true of. high water or “floods. mo “The saigumaliy expected high. 
water in a stream over the course of a year, being foreseeable, is not an. 
. “unforeseeable” cause. of delay... Here:- plaintiff’s vice-president. testified 
~ that in making its bid plaintiff took into consideration the fact that there 
would be high water and that when there was, work on the levee. would 
‘stop * * *. 


The Supremes Court stated further: 


Whether high water or flood, the sense of the proviso requires it to be eae 
foreseeable before remission of liquidated. damages for delay’ is warranted. 
-Government’s Exhibit F is a compilation of the days spent by > 
appellant in -Tepairs to the.dike and in temporary repairs to the ad-. 
jacent : shore line in order to render. the dike usable by the contrac- | 
- tor’s equipment. A total of 86 days was so spent, and although not 
all of these days represent total loss in the progress of the work, 
the major portion of the time involves work stoppage. i 
~ The remaining aspect, of the claim of excusable delay has to - 
- with the partial suspension of work during the winter months, from’ 
December 19,°1958, to March 19, 1959: The contracting | officer . 
charged the contractor with 14 days of contract time by reason of 
useful work performed during the suspension. period. Appellant 
claims that no charge should be made, and that It Is entitled 1 full 
credit for the entire suspension period. | 
- Goyernment’s Exhibit H includes a Progress Analysis-—Payment : 
Chart, indicating. that appellant earned the sum of $25,004.81, in 
pay estimates during the ‘suspension: period, equivalent to 15 days . 
of contract schedule progress. However, since the contracting -of- 
ficer found that only 14 days of progress should be alee, we see . 
no reason to disturb his decision... — 
_. The Board holds that appellant has failed to show ne preponder- 
. ance of evidence, that the delays which were encountered in the 
a performance of the contract were excusable within the meaning | 
of the contract clause. | : 
On the other hand, on the basis of the entire record before us, ‘we 
consider that the delays complained of were avoidable on the part of 
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appellant. These delays include: the administrative delays.in con- , 
nection with redesign of the bridge superstructure, discussed supra, 
as well as the failure to anticipate and provide sufficiently against. 

_ the occurrence of high water greatly in excess of the 2,000 cfs e es- 

. timated by appellant. 

_ Accordingly, the appeal is s denied as to Claim No. 2 and the con-_ 

_-tracting officer’s assessment of liquidated damages of $4, 500 for 

30 days’ delay m performance of the contract is affirmed. 


CONCLUSION 


| The appeal ; is denied in its entirety. 


_Tromas M. Durstoy, u ember. 
yal CONCUR: 


Pavr H. Ga, Chairman. 
CLAIMS oF ED peer MYRON J. THOMPSON, DARRELL C. COOK, 

HAROLD E.-COOK, W. J: AND VIOLET DENISON, FORREST We 

‘MARTIN, AND COY BOWEN _ | . 
TA-253 (I) Decided March 2, 1965 


. Irrigation Claims: ‘Geile | | 
‘Under the current Public Works “Appropriation Hee and its Red eeuueOre. 


awards may be made only upon a finding that the damage was a direct — 


~ result of non-tortious activities of er blnyers of the Bureau of Reclamation. 


| Irrigation Claims: Generally 


In determining what proof a claimant must ae in eabet of his lain: 
,,. due consideration must be given to the availability of the proof to the 
“claimant on the one hand and to the Government on the other. All evi-— 
dence in the administrative record must be given proper consideration. 
ae regardless of its source, that is, Dene it was Bree nted by. the claimant 
_ or by the Government. 


iecivation Claims: Water and: Water Rights: Generally 


In dealing with subterranean water, it is rare that conclusions can be’ 

‘ drawn with mathematical precision. Such precision is not necessary. 
Reasonable and. logical conclusions can .and must be drawn from the evi-.. 
- dence presented, and a decision will then . be rendered consistent with the - 
oe Soneicanes of the evidence. 2 


-‘Tyrigation Claims: Generally _ 


“When the: administrative record establishes a prima facie case. in favor of | 
the claimant, and there is nothing in ‘the administrative record. which 
adequately - rebuts. this prima facie case, the claimant is entitled to: a: 
‘determination i in his favor. “ 
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" APPEAL ‘FROM ADMINISTRATIVE DETERMINATION 
‘Bad ae Myron:J. Thompson; Darrell C. Cook, Harold E. Cook, 


‘W. J. and Violet Denison, Forrest W. Martin, and Coy Bowen, -all 
of Prineville, Oregon, by and through their attorneys, Mr. James B. 


..Minturn of Prineville, Oregon,. and Cake, Jaureguy, Hardy, Buttler 


and McEwen of Portland, Oregon, have timely appealed from an 
administrative daterntination (T=-P-227(Ir.)) of December 4, 1962. - 
By that. determination, the. ‘Regional. Solicitor, Portland Region, 
. denied their claims in the following amounts : : 


Ed Brewer__. 2-1 See eoecoe ‘gage. 12 


“Myron. Je. DROMpSOM S252 30s oe en AT3. 26 - 
Darrell .©.:@o0k__---------- oon nn ene, 56785 
Harold E. O00 a 25sec eae ie ean oe oR) — 618. 66 
W. J. and Violet Denison=..--.---.-_.___ eee eee 418.35. 
: Forrest W. Martin_.-_---2-- 2.0/8 maine 471.00 + 
Coy Bowens 22d eee a eee 1,.598. 75 - 


Al claimants allege that their water wells went dry as a result of 
thé ‘construction of.-a drainage ditch by the Bureau of Reclamation... 
It is alleged that the wells went dry. within a. few days: after the 
‘ditch construction passed the respective. PEopentie during June and 
July of 1961. 
In the original determination,: the Regional Solicitor denied ne 
claims under the Federal Tort Claims ‘Act? because none of the 
claimants alleged any negligence on the part of the Government, 
and the administrative record contained no evidence of ‘negligence. 
on the part-of the Government. The claims were denied under the 
Public Works Appropriation Act, 1963,? because: - fa 


It is incumbent upon a claimant to supply proof in ‘support: of his’ claims. 
‘A review ofthe various claims submitted. indicates that the claimants have 
merely © alleged the facts that their domestic wells’ went dry and have pointed 
out that. shortly prior to that time ‘the United States, through the Bureau of 
Reclamation, constructed a drain: ditch. The Government, “nevertheless, in- 
vestigated. the claims filed, but nowhere is there any evidence uncovered from 
which to conclude that the. act. of the Government: in constructing the: drain: 
ditch was a cause without which the injury would not have occurred, and 
which by. itself is a self-sufficient cause of the injury, the injury. in this case 
: being the ‘drying up of the domestic wells. To the contrary, the investigation 
: indicates that other’ wells ‘similarly. situated did not dry up. Further, as the 
investigating officer | observes, . the ‘wells went dry ‘during a summer when a 
severe drought | condition. existed in. the . area, Considering all the evidence 


+28 U.S.C., 1958 ed., sec. 2671 | eb seg. reat a 
276 Stat. 1216. This appeal will” be decided undér “the ‘Public Works “Appropriation 


. Act, 1964, 77 Stat, 844, which is the eurrent. Act. 
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submitted, it: ‘does not appear: that the activities: of the- Bureau of Reclama- 


- tion resulted in the. injuries claimed and, therefore, these claims. cannot os 
settled: under the Publi¢ Works Appropriation Act, 1963, SUupra.. 
‘The claimants through their attorneys contend that the original 
deterniination erred in concluding that: 
1. The injuries to the claimants weré not directly caused by the 7 
‘activities of the Buréau of Reclamation. _ | 
9. There was no causal contiection between thé construction of | 
‘the drainage ditch and thé drying up of the claimants’ wells. 
3. The eee were not entitled . to relief under the Public 
Works Act. 
Tt is oleae from the notice of append that the appellants do not 
seek to have the original determination reversed on any theory 
of negligence on the part of the Government. The appellants’ do 
not. allege: negligence, nor does. the investigation reveal, any negli- 
gence.. Therefore, the denial of the claims under the ¥ederal Tort: 
‘Claims Act in the original determination is sustained. 
__.. Under the current: Public Works Appropriation. Act, and its spedae 
cessors, awards:may be made only upon a finding that the damage 
-was-a direct result of non- -tortious activities: of sa as of vie 
Bureau of Reclamation.?. 

In determining what proof a claimant must sapply. in. support of 
-his claim, due consideration must be given to the availability of the 
proof to the claimant on the one hand and to the Government on the. 
-other.. In a determination * which discusses the principles of proof 
_ of claims presented to the Department of the Interior for administra- 

tive determination, it-was stated : , oe 

It is-usually difficult, and. often impossible, for the claimant in an accident 
- -guch -as this to secure such information. However, in order te be able to 
render a determination that is fair and: equitable to all parties, the. Depart- 
‘ment of the Interior in the assembly. and consideration of the evidence re- 
sembles more an impartial judicial body than a. party -litigant.:- Further, 
Since: the Department is. usually. in a.better position. to.secure the evidence, 
it has. assumed the burden. of. HyesHiep Hn: lene and. of. obtaining all -ayvail- 
able material evidence. - ee os se 

The instant ‘case nivolvés wath: wells aid their water supply. 
"The problems of subterranean water are ‘present. ,  herolors iti is well 

to, remember that: . 7 


: 8 Wilbur ‘B. Cassady; i it (Ir.}° ‘(November 7, 1962), 69 LD, ‘198, and authorities 


cited therein. 
Se ‘Hannah Cohen, 1 TA-247, (May, 22, 1963). 70 LD. 188. , 
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In dealing sith subterranean ates, it is rare. that conclusions can be drawn ~ 
with mathematical precision. Such precision is. not necessary. Reasenable 
and logical conclusions can and must be drawn from the evidence presented, 
- and a decision will then be rendered consistent with the preponderance of 
the evidence.’ 


_As the two foregoing quotations ‘show, all evidence in the admin-— 


istrative. record must be. considered; regardless of its source, and 


reasonable and logical conclusions must be drawn, even though this. 7 
cannot be done with mathematical precision. | 

~The administrative record relating to the instant. claims contains es 
evidence establishing.the following: 
1. The claimants’ wells went dry within a matter of days after 
drainage ditch’ passed. the claimants’ properties. 
' 9. The wells had supplied necessary water to the claimants for 
- several years prior to the construction of the ditch. . 
__8. While the excavation for the ditch progressed north to the high- 
way near the properties in question, very. little water was en- 
countered. However, when the excavation turned east parallel to 
this highway and began to pass ‘the claimants’ properties, a sub- 
cena flow of water was intercepted. 

. The water table at.the ditch is now seven to eight feet lower 

than it was before the ditch was constructed. ae 

5. .The ditch has had no noticeable affect on some, at least, of the : 
other wellsinthearea. . 

6. There was a drought i in the area at the time in question’, 
4. The drainage ditch was constructed because “With the pros- 
pect of additional lands to be irrigated at higher elevations within 
the district it is estimated the present water table would rise in 
certain areas. ‘In order to prevent this water table from rising “and 
to remove excess surface water. Drain D-2 [drainage ditch in ques-. 
tion] was constructed to keep the adjacent lands in production.” 

The most reasonable and logical | conclusion to be drawn from the - 
first four circumstances is that the construction of the drainage ditch 

caused the wells to go dry. 
The fifth circumstance appears to oppose this conclusion. How- 
ever, a review of the information in the administrative record con- 
cerning the wells which went dry and those which did not reveals. 
_ that the unaffected wells had depths of seventy to seventy-two feet, 
while the wells which went dry had depths of fourteen. to sixty-five 
’ feet with only one of them deeper than forty-six feet. ‘The. unaffected 
wells penetrated, moreover, to elevations that were from nine to - 
eleven feet ‘below the average elevation, and: from ¢ one to ‘Come. feet 


5 Harold D. ‘Jensen, TA-227 (Ir.) (March 14, 1963), TOT: D. 97. 
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below the lowest: elevation, reached at the bottom of the affected 
wells. ‘They are also farther from the drainage one than the wells 
| which went dry. 

: The sixth circumstance raises a question as to what effect the 
sinotebt had in the drying up of the wells. This question would be 
more serious if the.wells were new and had not been furnishing 
necessary water to the claimants for several years. The drought - 
experienced could hardly be the first drought experienced by this .. 
area in the lifetime of the wells; nor would a drought. explain why | 


_._ the wells went dry in the order of their proximity to the then exca- a ; 
“vated portions of the ditch. _ 


. The seventh circumstance shows that the Bureau of Rademscan 
expected the ditch to affect the water table on adjacent lands, and, © 
hence lends support to the conclusion that.a causal relationship | 
existed pelwecn the construction of the ditch and one drying up of the 
wells. 

All in all, the administrative ‘cord StcbEe at ‘least. a prima 
facie case in favor of the ‘claimants’ contention that the construc-. 
tion.of the. drainage ditch caused their wells to go dry. There. is 
| nothing in the administrative record which adequately rebuts the - 
prima facie case. Therefore, it is determined that the damages. of 
-which the claimants: complain were the direct, result of activities . 
‘of employees of the Bureau of Reclamation. There remains to be 
determined how much. damage was suffered by each claimant. 


A Bureau of Reclamation engineer visited the sites of the wells in | 


question to. assess the cost of deepening or replacing the wells as 
necessary. He found:that in all instances, the claimants who had 
- completed the necessary work now had wells. superior to the old 
wells, and the claimants who had not done so had submitted esti- 
mates for work which. would give them wells superior to the old 


wells. Since the measure of damages is the cost necessary to . 


| furnish the claimants with wells of the same quality as the old ones, 
but deep enough to supply. water to the claimants notwithstanding : 
the presence of . the drainage ditch, the amounts claimed are. 


excessive. 
The engineer’s estimate of the reasonable and necessary costs 


of chee proper wells is: Soe. . 
| Ed See Gute ORM ee ae es $318. 37. 


_. Myron J. Thompson-———---—~-=-3----—-~2-=-2------—, 224.53. 

Darrell C. Cook__-------- Patewiscie tet osetoeetece Bot. OD. 

. Harold Wi; ©ooksc2) <5. et 08,88 

Wi J. and Violet Denison 2. 23 BOT IR 
Forrest .W. Martin2 2. 20-Wo22. een 804: 60 


Coy Bowen__.-~-------»---------~----~---~-------- 675,25 


egy Fo OG OB PIPRING BEE ABS ce BO 

gs : _ March 4, 1964 Z aa sa aa ba 
Tt. is determined ae the engineer ’s appraisal of th amount. of” 
| damages sustained by each claimant is reasonable, fair and equitable. 
-. Accordingly, the original determination. is et reversed, and 
the fe ene sums are awarded to. the claimants: | 


: DW se, 5 a Awards. Original ce 
- ‘Ba Brewer___..---_.------ ee oa ee $313. 37 $432. 12 


| Myron J. Thompson... 224,58 = 473.26 
/ Darrell ©. Cook in eecebe ak 887. 60 BGT. 85 © 
- Harold EB. Cook. -------2=_----- coe 806.3830 518.66 
_. W. J, and Violet Denison—_------------ 207-72 418.85 
_. Forrest W. Martin _-_.-----2-----.+- _ 804. 60- a  AT1.000- 
- Coy re 675.25 "1,598.75 i 
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Oil and Gas. Leases: Cancellation —0il and Gas Leases: Six-Mile Square Rule. 


An oil and gas lease offer which describes land within an area ‘over six 
miles in width and within an area Covering five whole sections. and’ parts. 


- of two end sections in width does not comply with the regulation requir- — . 


Se ing that land sought: for leasing must be within an area six’ miles square 
- or. within an area not exceeding six surveyed sections in length or width, 
--and a lease issued : in response. to such. offer is improperly issued and. _ 

eubject to cancellation if: PRODCF junior offers have: been flea for the land. 


APPEALS FROM THE BUREAU OF LAND MANAGEMENT 


"Hugh E. Pipkin and Raymond J. Stipek have appealed. separately 
. to: the Secretary of the Interior from a decision of the Division of 
, Appeals of the Bureau of Land Management which affirmed deci- - — 


sions. of the. Sacramento land office rejecting their’ noncompetitive a 


oil and gas lease offers for certain public land in Kern: County,. Cal- 
7 ifornia, on the ground. that the land had been leased to Mrs, Verna. | 
I. Clancy im response to her simultaneously filed offer, which - Ir. 
cluded the land covered by both of their offers. | 
Mrs. Clancy’ S Ofer, Sacramento 072582, described the land: to be 
leased Me ean, | a 
7, 30 S., R. 20 B, “MD. Meridian: i 
Seo: 2: SwiyNwy,.- oot aide 
Sec. 3: SEYNE, NYSE | 


. 728-879—64-_-8 
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: 30S. »R.21 E. , M.D. Medina: : 
Sec.. 3: lots 3, £ SIZNWY, WiusSwy, — 
Sec. 4: lots 3, 4, oe way. 
(See. 7: lotl 
Sec. 8: lots 1, 2,3° 


: Pipkin’s S offer, ‘Sacramento 072766, described the same land in secs. 
8 and 4:0f:T. 30 S., RB. 21 E., M.D. Meridian. ‘Stipek’s offer, Sac- 
- ramento 072809, described the same. land as. Mrs. Clancy’s in. secs. 
- Q and 8, T.'30 S., R. 20 E., M.D. Meridian. Mrs. Clancy’s offer was 
.  awar dad first priority’ aS ‘the result, of.a public: drawing and she was 

awarded a. lease for the land described in her offer, andthe. sec- 
ond Prignity. offers of -Pipkin and Pulpee were re} sobted im their 
entirety. 

Pipkin and ‘Stipek base their aoauls upon the. contention : that 
‘each of them was the first qualified applicant for the Jand described 
in his: offer because Mrs: Clancy’s ‘offer, which was. the only one 
with a higher priority, did not comply with either of the alternative vi 
cae of Ederein eras 43 ae 192. need) which 


es States. that: 


eR * The lands in the offer mnaee Be entirely. withia an area. of six. miles 
a squaré or within, an. area. not exceeding six” ary Ew es sections in length or 
AGG. FRCP as, ce ty, bo Ee, . 
An exdtnitiation- of the sina pivts of the iwo i oeuahipe in nich 
= the land described ‘i in the Clancy’ offer 1 is located, discloses that ‘this. 
land comprises four noncontiguous tracts and that the east boundary 
of the most easterly tract is located in the sixth section east.of, and _ 
exclusive of, the’ section im which the western portion of the most: 
_ westerly tr act is located. If these seven sections were each one 
mile square, the distance from the. west boundary to the east bound- 
ary, of an.area encompassing all of the tracts sought for leasing 
- would be: 53) miles. . However, none of these sections is of normal size 
A with the consequence. that. the western limit of the area encompassing 

_ all the tracts is ‘more than six miles from the eastern limit of that ~ 
area. Although the extension of the entire area from north to south 
is less than two miles, it is clear that the land cannot be contained 
within an area six miles square. — 

“Tt -is, therefore, necessary to consider whether the Clancy. offer 
-. meets the alternative requirement that the land sought for leasing | 
be within an area. “not exceeding six surveyed sections” in length 
or width. Because. this requirement is stated: as: an alternative, “ 
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it is ‘obvious that ‘it cannot: be construed tc mean that the. land. is 7 
merely limited to ‘the extent of six. normal sections, for. this, ob- 


viously, would. be. saying, in part, the same thing as the first require- i. ; : 
ment. Accordingly, it can mean only that.an area, ‘described In a& os - 


“Tease offer must be within an. area six miles square or within an 
area not longer or wider than six of the. surveyed. sections shown 


_- by the: official plats of the land described in the offer. Thus, an . 
- area not, extending beyond six contiguous sections-in length or width ~ 


“Is. acceptable, even though, because some of these sections are over- 


size,. one dimension of the area encompassing the land ‘sought a 


ceeds six: miles. . | 
‘As we have seen, however, t ig tracts’ Manbed | in the Clancy’ offer 
cannot be encompassed. in an area. comprising six whole. sections — 


‘running in.an east-west direction... The. question then is whether: - 
= tite surveyed sections” means only six whole sections-or whether it — 
_ includes, as-well, five:sections plus parts: of ¢ach of the'two:sections ..° 
abutting on: the ends of the five: sections so long as the: whole is | 


"i equivalent: to six sections. ‘For example, does it’ apply to a ‘déserip- | 
tion covering the W14 sec. i, secs. 2, 3, 4, 5, 6, and the Ei” sec. 1 of ~ 
the next oe west, where the’ Tineal distance is more > than” ‘Six 
miles? Pes | 

~~ The answer basen clearly to be in. the Hepative The ieilation 


, ‘speaks | ofan “area not. exceeding six, surveyed sections.in length = 
“or width, % Tt. does. not, say an. “area equivalent to-six surveyed sec- . _ 
-tions.in length. or width.”: To interpret: it.in.this fashion.:would be. - 
“to create difficulties: of. adiauietraniGn: for it would require-in‘each 
"2 Case: taking the fractions of the two end sections covered’ by the : 
‘tracts applied: for and adding them together to determine whether 


_ they total one section, so that added to: the five intervening sections 
they. make-an area six: sections in length or ‘width. There is noth- — 


~ Ing: whatever in the language . of the regulation to suggest that such | 
a mathematical exercise was’ contemplated to determine compli- = 


‘ance with the: regulation... In view of the plain language. of the reg- 


ulation limiting. the. exception. to six “surveyed” sections, it is our. 


a opinion that its coverage | cannot be extended to lands lying i in ‘seven 
i surveyed | sections. «© fe | 
_~ > Because. Mrs. Clancys S Tease offer did not meet either of. the two 

- requirements imposed: by 43° CFR 192. 42.(d), it did not qualify her 


s for the award, of a lease,. and. the, lease was improperly issued to 
eyes her in: ' response: to her offer. : Because ithe lease » ‘was ees Ty is- | 


t 
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i sued it must be canceled fs Bossche V. Udall, 373 U. S. 479. (1963) ) ; 
if there is another applicant or applicants qualified to hold. a lease.* 
Therefore, pursuant. to the. authority .delegated to. the Solicitor 
by the Secretary of the Interior (210 DM 2.2A (4) (a) ; 94 FR. 1848), 

- the decision appealed from is reversed, and. the case is remanded for 
. further pee consistent, herewith. , A 


Exner gE Hom; 
Assistant Solicitor. : 


ee EMPIRE STATE OIL COMPANY 
TACK J. GRYNBERG 


A276 Decided March 6, 1964 


0 Oil and Gas Leases: Cancellation 


An. oil and | gas lease is properly canceled qilere: it. was dawtied pursuant 
‘to an application. which described less than 640 ‘acres which. were. avail- 
_able for leasing at the: time. the application was: filed and | did not. include 

adjoining lands which were available for leasing. . 

Oil and Gas Leases: Known Geological , Structure—Oil and Gas Leases: 

Lands Subject to—0il and Gas Leases: 640-Acre Limitation 

A determination that land is within the undefined. known. geologie soa 
ture of a producing oil or gas field is, in effect, a, withdrawal of that: - 
land. from noncompetitive leasing, and where that determination’ is re-. 

flected’ by the records of the. Bureau of Land Management, the’ land is 
unavailable for noncompetitive . leasing: and.must be excluded in ‘deter- - 

_. wining whether a lease: offer. complies with: the. ‘requirements of 43. CFR “ 

» 5, .192.42(d). ' a re 

: Oil and Gas Leases: Lands Subject : to—0il and Gas Leases: : Oat Aer Limi- 

tation—Words and Phrases ; Dithig ae Nhe Oates 
“Available for leasing,” ‘as used in 48 CFR 19243(a) ‘and: decisions inter- bs 
preting that regulation, means lands which are. availabe. oe noncom- = 

petitive. leasing under the Mineral Leasing Act. — 


APPEAL FROM THE ‘BUREAU OF ‘LAND: MANAGEMENT 


“ Pinpiré State Oil Company hag appealed to the Secretary. al ‘the : | 


“ Interior from a decision. of the Division of Appeals, Bureau of Land a 


‘Management, dated J uly 20, (1962, which directed the Colorado land 


-1In- her: ‘appeal Mrs:: Clancy: alleged that each of the appellants: was part: of a. separate 
group. that. may have sought to obtain. an unfair advantage in the drawing by. which priori- . 


a ‘ties were determined: . This matter is to be investigated before. Mrs. ‘Claney’ g lease- is-ean- 


', .eeled, for tf the appelants are disqualified her.lease may. remain. in effect, in: the absence of | 
other offerors who- have maintained their rights, D. Miller, 63. L.D..257, ‘258 (1956). 


CD Sage ets, _ EMPIRE: STATE OIL. CO.; TACK ‘Je GRYNBERG .-.. .. 93°. 
es hs “March 6, 1964 i ae eee 
: otfios. to. cancel ‘the ‘appellant’s noncompetitive oie one gas Tease, ~ 
.. Colorado 0647 94, and to issue a lease to J ack J. Grynberg, id he. 
ds otherwise. qualified to receive a lease. . 
~The: appellant filed its offer on May 29, 1961, to Tease 640. acres’ 
pursuant to section. 17 of the Mineral Tenens Act, as amended, 74) 
. Stat. 782 (1960) ; 30 USC. § 226 (Supp. IV,. 1963). A lease was. 
“+ issued, ‘effective January 1, 1962, for the NYSWH,, and the SEY. 
‘sw, sec. 20, Pet N., R 101 W., 6th P.M. , Colorado, containing: 120 
acres. 
‘The Division of Appeals ‘found that: another 120. acres of the 640. 
_ acres described in the. appellant’s. offer were included in the un-. 
~ defined limits, of the known geologic structure of the South Rangely » 
Field and were, ‘therefore, not available for noncompetitive leasing. 


Tt further found that there was other. adjacent land available for 


- leasing and ‘that the offer did not meet: the requirement of the.oil 
and. gas regulation. that an offer must describe not less. than 640° 
~ acres unless. the land. described i is surrounded by. lands not. available 

for leasing. 43 CFR 192: 42(d).. 

. The appellant contends that its offer met the requirements, of ‘that. 
regulation and that, even if the ‘offer did not satisfy the. require-. iy 
ments of the regulation, the Department has no authority. to cancel. 
a lease administratively for noncompliance with a regulation pao: 
to i issuance of the lease. __ 

i The latter contention has been. settled by ne Sivas Gomes in he 
case of Boesche v. Udall, 373 US. 472. (1963), which upheld the au- 
: thority of the Secretary to cancel an oil and: gas. lease issued 3 in viola-. 7 
tion of the. Mineral Leasing Act, 41 Stat. 487, as amended, 30 U.S.C. 
§ 181 et ‘seq. (1958), and the regulations promulgated thereunder.” 
- Since that case involved a lease issued. i in violation of the 640-acre reg 
. ulation, the Bureau had authority, i in this instance, to cancel the ap 
pellant’s lease if it ‘was initially issued in error. — ue 

The appellant’s principal argument. depends upon. ie interpreta 

_ tion placed ee 43 CFR 192 AQ Me) which provndey in ‘Pertinent Part, 
. that :, Sy 


No. offer may Ane made: for. leas ‘than. 640 acres. | except | ae * : where the: 


| : land is. surrounded by. lands not available for leasing under the act. . 


_ The appellant contends that the 120 acres within the foe geo: 


oo logic: structure,’ although not available : for. noncompetitive. leasing, Sie 


2 Grynberg ‘filed ease offer ‘Colorado 064795 ‘on the ‘same: date ‘that the’ appeliant’s: offer * . 


was filed... His“ offer included; among other lands, the land covered’ by ‘the. appellant’s : 


. lease. Grynberg appealed to the. Direetor of the Bureau. of: Land Management from the at ae 


; _ rejection of his. offer: by’ the land. office and: He issuance of the eeu lease. 


i 
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; ‘are, - nevertheless, available ‘for. denn pauitive’ leasing ander big: Min- 
eral Leasing Act and should be included in the acreage necessary _ 
to satisfy the: regulation. It further contends that there is a possi- 


bility that land within an undefined area of a known geologic struc- 


. _ ture may, at any time, be determined not to be.in the structure and 
may become subject to noncompetitive leasing — without notice to 
~ any prospective applicants. Since such Jand might, in fact, be 


-available for leasing, the appellant argues, it should not be deducted 


-. the land applied for is surrounded by other land not available for —— 
- noncompetitive leasing. Accordingly, the appellant’s contention that. 

__ lands which may be leviséd. competitively only are available for leas- | 

ing within the meaning of 43 CFR 192.42(d) is without merit. 


ee from. the leasable acreage contained in the offer. ° 


~The rule is well established that in determining whether or. not. a 
offer describes 640 acres. of land, as required by 43 CFR 192. 42(d), 


| only those lands which are available for leasing on the date that the an 
. ... Offer is filed may. be considered. B.S. Prows, 66 ID. 19 (1959); : 
a Janis M. Koslosky, 66 I.D. 384 (1959) 3 J. Penrod Toles, 68 I.D. 285 


(1961). That “available for leasing” ‘means “available for noncom- | 


petitive leasing” is clear from the usage of the term in innumerable — 
departmental decisions as well as from its use in regulation 43 CFR rh 


192.42, which pertains solely | to noncompetitive. leasing. . There is 


no rational or conceivable reason why the Department would: have 


intended i in the regulation to have the phrase “available for. leasing” 
mean: “available for leasing on a. noncompetitive or competitive 


“basis.” - The clear intent of the regulation is that an offeror is to. 


be excused from having. to include 640 acres ‘in his offer only when 


“The appellant. contends, however, that land’ shown on the aetords 
of the land office to be within a known geologic structure 7 Tnay none- 


_ theless be subject to noncompetitive leasing. 


aes 


. Section 17 of the Mineral Leasing Act, supra, permits the jeans i 


of lands within a known geological structure of a producing oil or 


gas f field only after competitive bidding. Therefore, a noncompetitive 


oil and gas lease offer which includes lands that are found to be. 
. within a known structure must be rejected as to those lands. In'this 
respect, lands in ‘a known geological structure are similar to lands. 

_ which are already under lease’ or lands: iat are withdrawn from os 

: mineral entry. 


“The Departinent has held that a definition of the knowii 4 piologio’ 


; : ‘structure of a producing oil or gas field. is, in effect, a withdrawal _ 
; of the lands included within | the: - boundaries of such structure 7 


ae “EMPIRE. STATE OIL CO. “JACK ide! GRYNBERG- ere taeda 
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“ r ! 


: po noncompetitive easing, and while the jade. remain. so ‘dofined, ‘ 
_ they may be leased only by competitive bidding. H.A.H opkins, 50 — 
LD. 213 (1923) ; Lincoln-Idaho Oil. Company, 51 L.D. 235 (1925) 5. 


George C. es 56 LD, 890 ee): W. Nelson Shell, 1, A-26628 | 


(June 1, 1958)? 
In the Shell case the Deparinast said 


A definition of the known geologic structure of a producing oil or’gas field 
is, in effect, a:withdrawal of the lands included within the boundaries of such ™ 
‘structure from noncompetitive leasing. Lincoln-Idaho ‘Oil Company, 51 L.D. 
. 235. (1925)... While the. lands remain so defined, they may be. leased only by . 
competitive. bidding.’ George | C. Vournas, 56 J.D. 390: (1938). Mr. Shell’s | 
application, having been filed at’ a time. when ‘the land was still. defined to be.. 
within the structure was, ‘therefore, properly rejected. 

. * Furthermore, .it is well settled than an application for land filed while the 
land is withdrawn from entry is invalid; that the revocation of a withdrawal 


during the pendency of an. applicant’s appeal from the rejection of bis: appli-. — 


cation. does not validate..the. application ;, and. that . an application relating to: 
withdrawn Jand may not be suspended to await the lifting of the withdrawal 
and. then considered. as if filed .at the instant that the land is restored to 
entry. ‘D. Miller, 60 LD. 161. (A-24692, April 15, 1948) : Charles. W. Traunson, 
60 I.D. 182 (A-24583, May 27, 1948). Hence, where an application -for a. non- 
eompetitive oil: and gas lease. is filed covering. lands which are. at the. time - 


of the: filing of ‘the application within the known geologic. structure of a pro- - 


_ ducing oil or gas field, it may-not. be suspended to await action. by. the: De- 
partment on the redefinition of the boundaries of the structure. . 
| This well established rule makes it plain that the land in Hn gs. 
application which was within the known. geologic structure of a pro-. 
_ ducing oil and gas field was not available for leasmg and cannot be 
counted in determining whether it complied with the 640-acre rule. 

In other decisions in which the 640-acre rule was involved the De- 
partment has reached’a similar conclusion: Lands embraced within 
an outstanding oil and-gas lease and lands withdrawn from all forms 


_ of appropriation under the public land. laws, including the. mining ~ 


and mineral leasing laws, are not available for. leasing .under the 
Mineral Leasing Act: and cannot be counted toward the’ 640. acres 
“necessary to satisfy. the regulation. J. Penrod. Toles, SUPA; ‘Tanis 
‘MM. Koslosky, supra. - ae | : 
‘On the other hand, lands which are savored by outstanding ie 
offers, but for which a lease has not. been issued, are available for 


~~ Jeasing, and such lands: ‘may. be counted aed. the required 640 


acres. Boesche v. Udall, supra; Natalie Z. Shell, 62 LD. 417 (1955). | 


. 2See also Max Barash, he Rewde: 00; 63 LD. 51, 63 (1956), reversed ¢ on ‘other grounds; 
_Barash Vv. McKay, 256 ¥. 2d T14: cree Cir. 1958) ; | but ef. Udatt v. King, B08 FB, 2d. ‘650° 


ae (D.C! Cir. 1962). 
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cae 


a Land sehiah | is included ha a homestead entry For hich accept- 


able final proof has been. filed and for which the entryman has met 
all: other requirements: is to be considered. as available for oil: and 
"gas leasing within the meaning of thé 640-acre rule even though a 
patent: may be issued subsequent to the filing of a‘lease offer with- 
- out reservation of oil and gas, thus requiring rejection of the offer. 
as to that land. Standard Ou Company of CO Cray, 70: I.D. 422 - 
~ (1968). . 
2 do all. of Rte foregoing situations, the information. upon which a 
datarmination is made as to whether or not the lands are available 
. for Jeasing is ‘a matter of record’ the Bureau of Land Manage- 
ment. and is discerniblé: to any prospective. lease offeror. This is 
not necessarily so with respect, to lands within a known geologic 
Eaduaialee ‘As to. such lands, the pertinent regulation provides that: 
fae ok oe Ef the producing’ character of a structure underlying a tract of land 
is ‘actually known prior to the date of: the. Department's official pronounce- 
‘ment on that subject, itis the’ date of the ascertainment ofthe ‘fact; and not 
“the: date of the. pronouncement, ‘that is determinative of rights which: depend 
upon’ “whether the land is or is not situated within a known geologic ‘struc- . 


» ture of: a producing oil or gas. field. ‘Ernest’ A. Hanson, A-26375 (May 29, 
1952); and cases: cited therein.’ All determinations are subject to change at. 


any time upon receipt of further information through the drilling of wells: and 


other ‘sources. Accordingly, lessées or applicants for leases should not rely 
. upon. the. ‘Maps, diagrains, determinations or ‘notices |" eeteee ‘as currently 

coniroline documents..: 43 CFR 192.6(e): Peo Ts 

~ - Before any noncompetitive oil and gas lease is issued, a report is 
. eed from the Geological Survey as to whether any of the lands 
described in‘ the lease ‘offer are within a known geologic structure. 
_If-any of the lands are reported to be within a structure, the avail- 
ability of those lands for noncompetitive leasing will depend not upon 


. the-date that the determination was made that they were in such a 


structure but upon the date on which facts became known upon which 
a determination was subsequently made. If those facts'were known _ 
prior to thé date‘on which the lease offer was filed, the offer will be. 

rejected as to such lands even though there was no. information in 
the land office records which indicated that the lands were within a 
known geologic structure, and no report to that effect had been made. 
by the Geological Survey. If the facts became known after the . 
filing of ‘the lease offer, the lands may still be leased noncompeti- 


tively. John P. Dever, 67 I.D. 367 (1960); John J. King, A-28543 . — 


(October 18, 1960) ; * Columbian Canoe Coney, A-28706 (Oc- 
tober 10, 1962). 


s : Affirmed by the United States Court of Appeals for the District of Columbia Oirewit in 


Udall v. King, eupra, note 2. 


us 
; 
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Te; is, nee possibile 4 that lands which have previously ‘been seta : 


. to: be. within the limits. of a Jmown. geologic structure,and.are so... 
oa shown by. the Bureau’ S records, may subsequently. be: determined. £0... 
~ lie outside of that, structure. Upon 4 <proper - showing that. lands — 
-. presently. included i ID. &. known geologic structure should be excluded, 


those lands may, be leased: ‘noncompetitively.. However, only. after. | 
the. lands have been: restored from a -defined structure may @ non- 


competitive lease offer be accepted for. those lands. As we have - 


Seen, a noncompetitive: offer. filed while, the. lands are included.:in 


a: dsahed structure. may not’ be: suspended ‘to: await action by the — 7 
_. Department.on the redefinition of the boundaries. of the structure but 


must be rejected without. affording. the.offeror any priority of filing. 


HH. A. Hopkins, supra; W.. Nelson Shell, supra..'The distinction. . © - 


drawn by the regulation (43 CFR 199. 6(b)) between “structures de- 


fined”: and Cstrnctuires. undefined” is. for. administrative. purposes, 
- and the regulation sets forth the manner in’ which. notice. will be - 
given of each class. of structure but does. not differentiate the terms oe. 


ye which each may be leased. 


It.is apparent, therefore, that hen. the Palen states heres a a 


lessees or applicants. for ‘leases: should not rely. upon the . maps, diagrams; es 


determinations or notices thereof, as currently controlling documents; -. 


it is not saying that a determination that'land is within a known geo- 


logic structure is ineffective to withdraw the land from noncompeti-. | 


tive leasing until'a redetermination is made of the facts thay may be - 
currently controlling, nor. is the: Departmetit’ inviting prospective es 


- offerors to file noncompetive offers for lands*within known geologic ~ 
‘structures upon the possibility that redefinition of the structures will 
exclude those particular lands. Rather, the offeror is put on notice by 
~ the regulation that even. though the Bureau’s records may show that. - 


lands are available for noncompetitive leasing, there is a possibility — 
that geological information; not yet reflected ‘by any Bureau sae : 


a, may necessitate the rejection of the offer. 


From the foregoing, I conclude that a determination that lefde are 
within a known geologic stricture, : whether defined or undefined, if 


‘it, is reflected by the Bureau’s records, makes: those lands ‘dna vail’ 


able for leasing within. the meaning of 43 CFR 192.42(d). Where’ 


the Bureau’s records indicate that lads are available for noncompeti- 


Dod 


tive leasing atthe: time a lease offer is filed, a subsequent’ determi-:~ 
nation that the lands were, in fact, known to bei in a producing’ struc- 


ture at that time will not prevent the inclusion of those lands in’ 


determining, whether or not, uly 640- -acre ‘requirement has been met, % 
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| 2 even though ine offer must fhepen tian ‘Be ceioctad as 6 Re noe 
In effect, then, the question ; of the availability of lands for noncom- 


petitive leasing within the meaning of 48 CFR 192 49(d), under the 


circumstances presented here, ‘is determined by the facts which are 
_ teflected by the Bureau’s records at thie time’an offer is filed. The 
question. of whether a lease will be issued’ to a particular offeror, of 
. course, must. be determined: upon the basis ofall factors which may 
affect the issuance ofa lease at the ‘time action is taken on the offer | 
as well as those of record at the time of filing of the offer. 

“Tn the present case, the record shows that the S14S9E1 sec. 19 and _ 
the NWYANWY, sec. 29, T. 1 N., R. 101 W., 6th P.M., described in the. 
appellant’s lease offer, were in: ‘the undefined Known geologic: struc- 


i‘ ture of the South Ranigely Field effective J uly 26, 1956. This infor-— 


a mation was reported by the Director, Geological Survey, by memo- 
randum dated August 23, 1956. | 
The appellant does not deny that: it ee at the time of fling i its. | 


~~ Jease offer, that part of the lands described were ina known geo- 


Jogic structure, nor has it suggested that this fact was’ not reflected 
by. the land office records at that time. The appellee, Grynberg, has 
stated affirmatively that he and other parties “did check the’ records 
and did note that the 120 acres were within the undefined known 
ane structure.” Accordingly; the Bureau was correct in finding that the 

appellant’s ‘offer did not comply with the Department’s regulation 
and in directing the cancellation of the appellant’s lease. - 

- Therefore,. pursuant.to the authority delegated to the Solicitor by 
the Secretary of the Interior (210 DM eons (a); 24. FR. 2) 
the decision appealed from is affirmed. : 

a Tes F, Hon, 

Assistant Solicitor. , 


ESTATE: OF: STELLA CONGER 
TA-129200 Decided. March 10, 1964). 


Indian | Lands: aeat gai Distribution: Wills - 


“An ananarayed: alleged. contract. to make a will ‘devising: ‘restricted | Indian 
- land is inappropriate for’ approval: and a ¢laim for. ‘specific performance 
thereof against a restricted. Indian estate must be. denied. 


‘APPEAL FROM ae EXAMINER OF INHERITANCE 


This 3 is an appeal from al, order of the. Examiner of Tied ante 
; denying appellants’ petition for: rehearing in the estate of Stella: 
Conger, Salt River Allottee No. 178, and denying their claim for 
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f et 


a - specific portoraanes ‘of an. alleged contract. to devise certain ‘prop-. » 


erties included in this estate. 


‘Stella Conger died. August ¢ 1960, ait about. the age of 90 years,. 
leaving no surviving spouse or issue. - Four documents purporting tor 


be. her wills are of record. The first three, in point of time, are. - 
dated respectively May 5, 1950, June 23, 1950, and March 23, 1951. 
Each is similar in that it gives her own ‘allotment: to her nieces and. 


nephews and further provides that.in the event she is found. to be the: 
- sole heir of her. deceased husband, Charles Juan Conger, whose estate 
then awaited probate action, all the property inherited from him is to. 
~ go to her husband’s brother and sisters, William Conger, Suzie White: 


and Mary. Conger Sampson. The fourth document, dated. April.2,. 2 . 
- 1953, which. the Examiner approved as Stella’s will.in his order of es 


, December 99,1961, gives all of her property, including that which she 


: - inherited fron: her husband, to her nephews and the only niece who 7 


3 survived on the. date the will was executed. . 

If Stella died intestate the Examiner determined. in. his order of 7 
December 22, 1961, that her property would be inherited by her neph-- 
“ews, all nieces having predeceased her leaving no surviving issue. 


Appellants: herein are Suzie White, the sister of Charles Juan: eee 


» Conger who predeceased. his wife Stella, and Theresa Conger. on. 


behalf of the heirs and next of kin of William Conger, the deceased. 
brother of Charles. The appellants contend that they are entitled to => 


receive the property which Stella inherited from her. husband because: 
of a contract which they allege she made with them to devise such. — 
: property to her husband’s brother and sisters. _ 
_. In support.of their.claim, the appellants. state that: Charles Bi Wan 
a Conger, Salt River Allottee No. 177, died in 1950 survived ‘by. his 


‘wife and sole heir Stella Conger. Charles Juan Conger left thires ¢ ; 


documents purporting to be last. wills.and testaments in which Suzie 
Conger and William Conger ‘were.named beneficiaries. Stella is not” 
named in the will dated September 26, 1947, but is devised and be- 


oe -queathed certain. property interests, including life aia by. the. es, 


wills-of October 1, 1947 and October 4, 1947. 
| Appellants: say that during, the course of the probate of Charles’ | 
estate, Suzie and William. Conger entered into a contract. with Stella 


ie . to: ‘the. effect. that. they. would. request disapproval of all three ine. % F 


: struments so’ that Stella would take the entire estate as sole heir. 


They:.also allege that Stella promised that she would in turn devise. 2 ae 


and bequeath all property inherited from Charles to William Conger, 


ae ‘Suzie White and Mary Conger Sampson, another sister of Charles. 


_. The three instruments purporting to be the last. wills ‘and testa-_ 
z ot ments nor Charles hai Conger x were alba pproved and on March eo | 


Vs alleged agreement. 
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1951, the Beaminse of Tahertenes entered an eda finding Stella to. 
be the sole heir and entitled to the estate of her husband... Estate of | . 
Charles. Juan Conger, Salt River Allottee No. WT, G51, proals 
5258-51. | nae 
: Appellants contend the three wills dated May 5: 1950; “Fund 23,. 
1950; and March 23, 1951, were executed by Stella ‘pursuant to the 


In their statement of einen appellants asked the Husuniner to en= nee 


_ force the alleged contract.and to disapprove | the April 29,1958 will 
insofar as it purports to) dispose of property inherited by | Stella from . 
her husband Charles.. Sak 
On September 8, 1961, the Examiner entered an. . order denying the 
elaim: on the eround: that he lacked jurisdiction to decree specific 
oe performance of the alleged contract. | _ Appellants’. petition for re-. 
hearing was denied December 22, 1961, on.the same ground. . 
A response. and an amended’ response to the statement. of claim | 
and’ a, response to the petition for rehearing were filed on behalf 
of J ames, John: and Peter Shelde, beneficiaries under the April 2. 
1958 will of Stella Conger. ‘The responses deny the alleged con . 
~ tract, raise certain affirmative defenses, including lack” of ‘approval — es 
. by the Secretary of the Interior of the alleged contract, and Assert _ 
the Department lacks. jurisdiction to. grant the relief requested, 


At the outset, we note that due to the nature of the. Examiner 1g | 


ruling in. respect to the claim for’ specific performance of the alleged. 
contract, no hearing has been held on whether in fact: there. was an 
agreement and we express no opinion thereon. We therefore. con- » | 
\ fine our inquiry to the legal question. of whether the Examiner of 


- Inheritance was correct in refusing the relief requested, and for this, - 
limited purpose, we take appellants’ allegations opens the exist- ae 


ence of such an agreement as true. 

_ In addition to the three earlier alleged wills ensued by ‘Stella 
Conger, appellants i in support of their claim also refer to the three — 

documents purporting to be wills of Charles Juan. Conger, affidavits 

purportedly executed by Suzie White and William Conger and filed 


in the probate proceedings of Charles Juan Conger, portions of the . . : 


transcript. of those proceedings, and the Examiner’s order disapprov- 


an ing ' the wills and finding Stella the sole heir, which order, appellants” oe 
‘say, .was entered pursuant to the alleged agreement. They also 


_ rely on a letter dated November 1, ‘1954 from the Examiner oft In-, 

-  heritance to the administrative office of the Pima Area Field Office | 
Ss withholding approval as to form, of Stella’ s eae 2, 1953 will, which. | 
. was, approved in this proceeding. a 
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_ Appellant ask the following questions. im 1 their brief on 1 appeal: 

a Assuming” that. STELLA: CONGER. prenched; a valid contract. to Waarisc® 


and bequeath inherited allotment . lands, ‘does. the. Examiner of Inheritance, ha 


in the; course of probating her. estate, . have. jurisdiction to entertain, hear, - 
pass upon © ‘and adjudicate. the ‘merits’. of a claim for isi performance 
of. said contract? 
IF HE DID HAVE. JURISDICTION, DOES THIS. APPELLANT TRIBU- 
NAL HAVE JURISDICTION. TO DETERMINE THE CONTROVERSY ON 
ITS MERITS AT THIS JUNCTURE? © 
2. The Will of STELLA CONGER, dated April 2, 1958, not having been ap- 
: proved by the Examiner of Inheritance (at that time MR. J. LEE RAW- © 
. HAUSER) -as required by. Title 25, Sub Chapter (c) Section: 15.1 Code of Fed- 
eral Regulations, does the Examiner of Inheritance now: have. the jurisdiction a 
..to-probate same? ae a 
_ -8.-From the Tecord it appears that ns different Examiners of. Inheritance 


either participated in. the alleged contract, or recognized same, thus is. not ; 


“the Secretary of the’ Interior estopped from taking a different: position?» 
-- 4, From the! record it: appears that there was virtually no evidence ‘before 
- the Examiner, E..8. STEWART, sufficient. to compel him. or: permit him to- 
disapprove .the Last Will and. Testament of CHARLES JUAN CONGER. 
‘Thus, did. he. ‘have jurisdiction to enter. the Order disapproving Same, and if... 
- not,: is it not true that’ as a matter ‘of law the Last’ Will and Testament of - 
‘CHARLES JUAN CONGER is’ still susceptible of probate, the terms” of 
‘ same ‘hereby: compelling a distribution to Appellants herein? 
~ Questions 9, 8, and 4 are simply ‘set out in the brief, anid’ are mae 
answered by argument or with authorities and do not raise meri- 
torious issues. ; 
_' | Insofar’ as’ question 2 is ‘concerned, appellants are in error in re- 
_- ferring to 25 CFR 15.1, which provides for approval of wills of de. 
ceased Indians only. ‘ Section 15.28 and its predecessor 25 CFR 81.28. - 
| (1949 ed.) provide for approval only as to the form of a will during » 
the life. of the. testator. Examiner: ‘Rawhauser’s| refusal to. approve | 
‘the will as to form six years prior to Stella’s death was not and could 
_ not be a disapproval pursuant to Section 15.1. Action on the will 
‘under’ Section 15.1 was not taken until: ths order approving. it was | = 


ra entered on December 22, 1961. a 
Tn question 4) ‘appellants ask whether the Examiner had jurisdig- vn 


_ tion 'to approve the last wills and testaments of Charles Juan Conger. 
 Beven if the Examiner entered an erroneous order, appellants have 
_* pointed'to no reason why the Examiner. was without: jurisdiction to 
- act, and we’ see ‘nothing’ to indicate that the Examiner lacked juris-. 
. ‘diction under the Act of June 25, 1910, 86 Stat. 855, as percent 25 
USC. 88-372 and 878 (1958) .. 
As for question. 3, even ‘assuming that a peliedies could sustain the 
burden of proving that two Examiners recognized or participated in | 
the alleged agrecniont; this would not oneD the Secretary from. tak- 
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‘ing a different ae now. © Pedenil Crop. Insurance V. iM oll. oF 


- § 382 U.S. 380 (1947); Utah Power & Light Co. v. United States, 
943 U.S. 389 (1917) ; United States v. West, 232 F. 2d 694 (Oth Cir. - 


: 1956), cert. denied, 352 U.S. 834 (1956). ; 
. But regardless of any such alleged. participation. or ae 


7 ‘without the Departmental. approval required by section 5.of the Act. 


-of February 8, 1887, 24 Stat. 388, 389-890; 25 U.S.C. §:348 (1958), 


‘the alleged docement which affects restricted Indian property, is - — 


“void and appellants? claim. based. upon it is not enforceable by this 
Department or the courts. “Validity of - Unapproved. Side Agree- 


ments Between Indians and Lessees of Lvestricted Lands, ” M-36549. 


_ (Feb. 3,.1959); Estate of Ortego Lopes, TA-860° (Apri 14, 1958); 


estate of Johnnie G. Goodluck; Probate 46871-45; Spector v. Pete, ~ 


“157 Cal. App. 2d 432, 321 P. 2d 59° (1958), cert, ek. 358 U.S. 822 
(1958), rehearing denied, 358 U.S. 938 (1959); Wah- A rah- Lum-Pah 

cov. To-Wah-E-He, 77 Okla. 295, 188 Pac. 106 (1920). : oes 
> Regarding approval of the alleged. ‘contract, Examiner Stewart, | 
‘who’ conducted the probate of the ‘Charles Juan. Conger. Estate; in 


. his. final ‘order neither recites an alleged agreement nor alludes to 
“one. On the contrary, the. Examiner merely stated in his or der that’ 


the wills of Charles Juan Conger were not proper. instruments. for 


4 approval and that the devisees had requested , disapproval. so.that 


Stella Conger could be found sole heir: Such. action does:not ¢ amount. 
_ to the express approval required. : 
_ The references to an agreement and. the comment ‘that. “Stella: 
-should. not be allowed to rescind it, contained in Examiner Raw- 
~ “hauser’s November 1, 1954 letter, also. do not constitute the noes ed 
_ approval of the alleged contract. Ss ae 
Finally and conclusively, even assuming Siler. or Deore -of the. . 
: Beaminets. actually did attempt .to ‘approve. the purported arrange- — 
~ment, neither had the authority to approve a contract touching re-- 
stricted Indian land as required by 25 U.S.C. § 348, ae ph at 
‘authority has never been delegated to them. = 


As to whether this alleged agreement should. now : 7 be. approved, no... 


instance has been cited by the appellants. and our research. has re- 
vealed none in which | Departmental approval. has been accorded 
-- contracts to make wills. Whenever the: problem has. ‘been. considered, _ 

relief has been denied. Bismark Mosier, 63 I:D. 205, (1958) ; E’state 
of Petints or Louise Yumsunkin probate. No. $2423-39, Approval. of k 
” -the alleged contract in. question here. appears. particularly inappro-_ 
priate since it was not reduced to writing. . Certainly there is nothing S 


in the statutes. pertaining to restricted Indian property: ‘or in the > 


regulations to indicate that this type oF transaction is. s approvable. ae 


i qt ; 
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_ In view of the foregoing, appellants’: ‘first, question as to whether 


"hee claim. for. specific performance of the alleged, contract. may — oe 


~ be, granted must. be. answered in. the. negative, and their dlaim . As. 
: accordingly denied. 


Therefore, pursuant to. ‘the: authority. fee to. the Solicitor cs : ‘ 


the Secretary of the Interior. 210. DM: 2A(3) (a), 94 F.R., 1848, the. 


order of the Examiner of Inheritance denying the penton for rehear- i 


; ing: is affirmed 4 and the. appeal: is eis dismissed. 


* Epwamp-  Winivinedy. : 
ey Solicitor. 2 


_ ESTATE. OF FRANK SIMPSON 
_PAWNEE ALLOTTEE No. 645 


TAO Q Decided March 11, 1964 - 
Jndiati eth “Descent ‘and Distribution: Wills. 


Where the sole. devisee. of ‘restricted Indian: property ‘dies . prior. to the: death 
_. of the testator, in ‘approving: the will under the Act of. ‘February 14, 1913, 
_ 87 Stat. 678;. 25. U.S.C... § 373, this Department, unless contrary tothe in- 
_.., tent of the testator, _ applies the rule. that the. devise does, not. lapse. but that © 
: fe the lineal descendants of. the devise, take ‘by Substitution under the will. 


se APPEAL sFROM AN’ ‘EXAMINER: OF. ANWHERITANCE, “BUREAU OF. INDIAN a 
_, AFFAIRS — ; | 


Lois Morris Knife: ‘Chiét, ne Audtey: Morris Mulder, Rowena | 
- Kate Morris Salmon, Georgia May Morris: Adson and Francis fi Dae 
Morris have appealed to the Secretary of the Interior from a deci- - 
gion of an Examiner of Inheritance dated September 15, 1961, affirm- — 
ing the original order disappr oving wills and determining the: heirs | 
of Frank Simpson,-deceased Pawnee Allottee No. 645. The decedent ~ 
died on May 18, 1959, at the ¢ age of 88, a To of estos, leay- 
ing no surviving spouse or issue. 
- Frank Simpson made. a will dated June 2, “1939, ian was’ unre- ; 
7 voked when he died, by: which he devised and bequeathed all of his 


property to his sister, ‘Alice Simpson Morris, who predeceased: him: 


. The: appellants are ‘all the children of Alice Simpson Morris. © 

- This appeal is from the order of the Examiner disapproving the 
will and from his order determining the heirs.of Frank Simpson to 
be. Fred: James Long,. Margaret: Claudine: Long; and Grover. Long, ny 


Jr., who were determined by the: Examiner. to be the gies chil- : ae 


. dren of the decedent under a court: decree of July 22, oe 
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_ Appellants pontene: ine the Act of “February 14, 1913, 37 Stat. 

Pa 67 8; 25 U.S.C; $37 3, gave the decedent the right to: rake a will and 
oe oe the Secretary of the Interior or his. representative ‘the’ broad - 

“discretionary power to approve or disapprove it; that it was. the 


oe testamentary desire of the decedent that his property should .go to — 


‘his’ sister, Alice: ‘Simpson. Morris; and that. none of his property — 
should go to .the three children: named in the adoption decree of 

- July. 22, 19388; and that. appellants, the children of Alice Simpson - 
Morris, are entitled to the property under the Oklahoma, anti- -lapse 
statute? In the alternative, appellants contend that decedent did not 
know what was transpiring on July 22, 1938, when they allege he was 
~-overreached by his then wife and others into adopting three, of her 
children by a former marriage. On. this ground the appellants ask 
-. that the adoption not: be ‘recognized and ‘that the children of Alice — 
Simpson Morris be determined the heirs of the decedent. | 
_ Frank Simpson divorced. Palma Simpson, the mother of - Fred 
James Long, Margaret Claudine Long, and Grover Long,. Jr., on 
February 6, 1939. According to the record in. case’ No. 1900 in the 
County Court: of Pawnee- County, Oklahoma, the.three children, then 
of ages 19, 18, and 4, respectively; were adopted by Frank Simpson 


e -on July 22, 1938, Appellants: attack the validity of the adoption 


. decree principally ’ because Frank Simpson could not read or. readily . 
understand and speak the. English language and thus allegedly did 
not understand what -was occurring in said proceedings. : 

In the original order, dated April 8, 1960, disapproving ale by 
Frank Simpson and determining. heirs, the Examiner disapproved 
the Jast will, dated June 2, 1939, because, “By virtue of the lapse 
of all. ee legacies: and: bequests under this: will, it becomes 
totally inoperative and ineffective upon the death of: the said Alice : 


2 Sun peen Morris.” 


_In his order affirming the original ner ene dpapproved ihe 


arnt will of Frank Simpson, the. Examiner held that appellants should 


not take as lineal descendants. of the sole beneficiary of the de- — 
_ cedent’s will under'the provision.of the.Oklahoma anti-lapse statute * 
because (1) the will was not executed pursuant to the laws of Okla- 
homa but pursuant; to the federal-law; (2). the state law. is inappli-". 
cable and the Secretary of. the. Interior is without authority to change 
or modify the terms of the will; and (8) the application of state statu- 


1284/0. 8. (1951) 142, “whe ‘Oklahoma Sa nti lapse” statute ‘is-as ‘gollows : 
. “When: any estate’ is! devised ‘or bequeathed to any child or other relative‘of. the testator: 


; and - ‘the: devisee - or legatee dies. before, the testator leaving ‘lineal descendants, such de~ 
Hise. IE scendants ’ take. the estate 80 given: ‘by the will in the same manner as the ‘devises or. 


_ legatee would have done had: he survived:the testator.” «2: + 
- 2See note 1, supra. 
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7 tery provisions would. be impractical and ould lead to. “utter 
confusion as to the status of any such will. 

~ An examination of the will, dated June 2, 1939, shows that it was 
~ witnessed by two attesting witnesses, ‘signed by Frank Simpson and 


that by its terms he left “all of my property which consists of the 


following allotments * * * to his sister, Alice, Simpson Morris, 
Pawnee Indian. | ‘The will provides that the residue of the estate also: 


goes to Mrs. Morris. The will further states “I have adopted the — 


following children of my former wife: Fred. James Long, Margaret 


ae Claudine Long, and Grover Long, Jr., but do not desire that they 


have | any part of my estate.” The. testator made a similar state- 
ment in an affidavit which is attached to the will and which was exe- 
cuted on the same. date that the will.was executed. The foregoing © 
definitely shows that Frank Simpson did not intend that his property | 
should go to the three adopted children. 
‘The purpose of the Act of February 14, 1918, supra, giving Indians 
-the right to make wills, was to allow them’ to change the. normal — 
course of descent of their property, and to permit them to execute 
wills disposing of their trust or restricted property in the manner. of 
their choice, subject, however, to the approval ofthe Secretary of — 
the Interior. A cardinal principle in all jurisdictions and adhered © 
to by the Secretary is that the intent of the testator must .be corres 
out if the law permits. 
“We agree with the Examiner tht with eapeet to Than wills fall- 7 
ing within the purview of the Act of February 14, 1913, supra, the 
' state law of Oklahoma is inapplicable. ‘The Secretary of the In- 
terior is not bound to apply the state law but on the other hand he ~ 
_ may apply such rules as. He finds proper for eppyoeuen to Indian 
wills? 


similar to the statutory law of Oklahonia. in approving: wills under — 
the 1918 act in order to prevent lapses of devises in Indian wills.* 

Accordingly, the determination of the Examiner that the 1939 
will j is not. susceptible of approval as a matter of law is in error be- 
cause it thwarts the expressed intention of the testator and fails to 
properly consider and apply the Departmental anti-lapse rule. How- 


8 Homovich, ¥. ‘Ghanian: 191 F, 2a 761. (D. Cc. ctr, 1951) ; Hanson’ v. Hoffman, 113 F, 2d 

780 (10th Cir. 1940). 

454 LD. 584, 585 (1934); Estate ‘of Osotewin (Smoky ‘Woman or Mrs. White Tallow) 
. TA+845 (January . 16; 1959); Estate of: Lawrence Bull Bear (January 10, 1933, modified 

July. 19, 1933), Indian Bureaw file. Nos. 19437-83 and T13T7-83 ; Hetate of Big. Plume 
? (October. 19, 1915), ‘Indian ‘Bureau ‘file No. 76725-15. : 


However, it has long been the Department? s policy to ae a rule : : xy 
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ever, because of insufficient evidence i in ae record on the factum of _ 
‘the 1939 will, there is no present basis upon which to determine 
whether the will has been properly. executed and is otherwise ap- 
provable. _ 

Until the Exaininer can conduct ‘further proceedings to decide 
these matters, we think it inadvisable to consider the other point 
raised by the appellants, which becomes moot if the will is approved. 
_ Pursuant to the authority delegated to the Solicitor by the Secre- 
tary of the Interior (Sec. 210 DM 2. 2A (3) (a), 24 F.R. 1848), the 
Order of the Examiner of Inheritance, dated September 15, 1961, is : 
reversed, and this case is remanded to the Examiner for further ‘pro-— 
ceedings in conformity with this decision. | 


Epwarp WEINBERG, : 
7 ey Solicitor. 


| APPEAL OF COMMONWEALTH ‘ELECTRIC COMPANY 
‘TBCA-347 . a Decided Mu arch 72, 1964. . 


Contracts: Additional GompereatinieConeruty: Changed. Conditions —Con: 
tracts: Delays of Government ; : 


Under the “Changed Conditions” clause of a contract for the. seis of 
electrical conductor on towers to be provided by the Government, where 
the contractor knows when bidding the job that some of the towers 
have not yet been completed, and where: the Government fails to have 
these towers completed by the time. when they are reasonably . needed | 
for stringing, an equitable “adjustment is not allowable for the extra 
expense incurred by the contractor in moving crews back to these towers 
‘after they have become available for stringing, since such events do 
not amount to a changed condition, and since, if they did, such expense 
would bei in the nature of consequential damages flowing arom delay, 


Contracts: : Breach—Contracts:. Delays of Government. 


A claim for additional compensation on- account of. ‘delay. by: the Gove 
‘ment: in performing its: own obligations under .a: contract is. not. a claim 
for relief under. the contract thatthe contracting officer | or. a board of. 
contract appeals would . have authority to adjudicate by virtue of a 
standard-form “Disputes” clause, since it is a claim for breach bie : 

* eontract. : 

BOARD oF CONTRACT APPEALS | 


“Commonwealth ilederic Company’ has taken a, timély appeal cin 
a ‘decision: of: the: contracting officer.in. which ‘the: latter declined to 
consider claims for additional. compensation presented by appellant, 
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aon 12, 1964 


on the: goin nav they a are toe vintiguidated jae which L as 
contracting officer,. have: no; authority to: entertain: or settle under the 
terms of the contract.’ 


The claims in aeeaion spring oe a contract - of the Bureau of 
Reclamation for the addition of a second circuit to three existing 


‘transmission lines in the States of South Dakota. and Iowa. The 


conductors for the second circuit were to be strung by appellant on 


towers erected for the Government by other contractors. The.con- - | 
tract, which was dated February 6, 1961, and designated No. 14- 

06-D-3754, was on Standard. Form 23. (Revised March 1953) and 
‘incorporated. the General Provisions: of Standard Fon 23, ae 


1953) for construction contracts. 


Appellant allegés that at three substations’ or switengurds: sieetinn 


of the towers had not been completed by the time when: its stringing 


crews reached these locations.” Accordingly, they were by-passed 
and when the towers did become available at' each of them, a. crew’ 


“was sent back to finish the stringing work at that substation or 


switchyard. Appellant concedes that at the time of bidding the job 
it knew the towers in question had not been completed, but contends: 


‘that the terms of the contract were such as to justify an assumption. 
that the towers would bé availablé by the time when the stringing | 


crews could reasonably be expected to arrive at their sites. So 


‘Yeasoning, appellant filed claims for additional compensation on 


- account of the expense of moving its men and equipment to and from 


the previously by-passed locations in order to’ finish the stringing 
work. at, them. Iti is these: claims that the contracting officer declined 
to consider becatise he believed them to be claims. for “unliquidated 


damages,” a teri which, when: used with reference. to claims under 
Government. contracts,, is essentially eons: with the more apt 
term “breach of contract.” 7? 

The correctness of. the: contracting officer’s. action is . Hidlonged 


_ by appellant onthe ground that its claims are within the scope of 
Clause 4, entitled, “Changed Conditions,” of the General’ Provisions 
of the contract. That clause authorizes the making of an equitable 

- adjustment in the event the. contractor encounters either one of two 


categories of changed conditions, namely, “ (1) subsurface or latent 


physical conditions at the site differing materially from those in- 
‘dicated ‘in this contract, or - (2) unknown | physical conditions: at the 
‘site, of an unusual’ nature,. differing materially from those ordinarily : 
. ‘ericountered and generally recognized as. inhering ‘in’ work of: ‘the 


“aR. P. Shea’ Conipariy, IBCA-87 (November 30, 1955); 62 LD: 458, 463, ce ccr ‘par. 


/ 61, 738. 
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character provided for in ae sontract M2. The natatal sense of the 
‘language used imports that both categories are limited to physical 
‘conditions which exist when the contract.is made and that neither . 
comprehends physical conditions which come into being. only. ahr 
the contract has been executed.® 
The circumstances of which appellant complains ‘plainly do: not 
amount to a changed condition within the meaning of Clause 4. The 
‘incompleteness of the towers at the time when the contract was 
- made did not amount to a changed condition since such incomplete-' 
ness was neither latent, as required’ for conditions of the first cate-_ 
gory, nor. unknown, 2S requited. for those of.the second. The subse- 
quent delay i in completing the towers did not. amount to a changed ~ 
condition since delay is not a physical condition at the site, as re- 
_.quired for conditions of both:categories. The physical difference be- 
‘tween the incomplete and. the complete towers likewise did not 
amount to.a changed condition since such difference was not a con- 
dition. that existed when. the contract was formed, but was a condi- 
tion that arose only after the contract .had been made. For like 
_ reasons, it. has been held in other appeals that: Clause 4 is mappli- 
cable.to work dislocations brought about through the failure of. the 
‘Government to take timely or adequate measures for clearing the 
 site,* erecting structures,’ furnishing materials,® or otherwise dis- 
charging its own obligations under the contract. i 


2The full text of the clause reads as follows: 


“4, CHANGED ‘CONDITIONS. The contractor shall promptly, and. before ‘such condi- ~~ 


_, tions are disturbed, notify. the contracting officer in writing of: (1) subsurface or latent. 
physical conditions at the site differing materially from those indicated in this contract, 
or. (2) unknown physical conditions at the site, of an unusual nature, differing materially 
from. those ordinarily encountered and generally recognized as. inhering in. work of. the 
. eharacter provided for in this contract. The contracting officer shall promptly investigate . 
-the conditions, and if he finds that such conditions do.so materially. differ and cause an 
inerease or decrease in the cost of, or the time required for, performance of this contract, 
an equitable adjustment shall be made and the contract modified in writing accordingly. 
Any claim of the contractor for adjustment hereunder shall not be ‘allowed. unless he has 
-given notice as above required ; provided that the contracting officer may, if he determines 
the facts so justify, consider and adjust any such claim asserted before the date of final 
‘“gettlement of the ‘contract, ° If the parties fail to agree upon the: aeusunent to be made, 
the dispute shall be determined as provided in Clause 6 hereof.” — . 

3 Montgomery-Macri Company and Western Line Construction Conan, en IBCA-59 
and IBCA-72 (June 28, 1963),.70 I.D. 242, 253-55, 1963 BCA Dar. pete pp. 19, 010-11, 
5 Gov. Contr. 419, and authorities cited therein. 

+ Montgomery: Macri Company and Western Line Construction - Company, Ine., atipna, ; 
‘note 3, 

5 Flora Construction Company, IBCA~101 (September 4, 1959), 66 I.D, 815, 322-25, 
328-30, 59-2 BCA par. 2312, 1-Gov. Contr. 647-50. : , 
' § Hagerman Construction, IBCA-183 (January 21, 1959), 5 59-1. BCA: par. ‘2065, 1 Gov. 
Contr. 97; Weardco Construction Oorporation, IBCA-48 (September 80, 1957), 64 LD. 
876, 378-82; 57-2 BCA par. 1440; Tucker MeClure, ASBCA No. 193 (August 31, 1950). - 

7 Seal and Company, . IBCA-181 {December 23, 1960), .67 1.D.. 435, 440-43, 61-1 BCA — 
par. 2887, 3 Gov. Contr. 89; Nolan Bros., Inc., ASBCA No: 4846 (June 18, 1958),. 58-2. 
BCA. par. 1848 ; Condon-Cunningham Company and Paul B, Reis, W. D. BCA No.. 1355. 


(April 23; 1946), 
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" Appallant argues that the delay. ; in. completion of the towers Was 
-due to no fault or negligence on. its part, and that the extra moving 
in and out. expense could not have been reasonably foreseen. when. 
its. bid was prepared. These. circumstances, as. the authorities ‘pre-_. 
viously cited show, would: be pertinent in establishing a, claim for a 
changed condition only if the delay in completing the towers or the’ 


extra moving in and out expense had been caused by a physical. . o 


condition at the site that existed when the contract was formed; and 
then only if appellant had been reasonably unaware of the ence 
ence of such condition, either: because of what was said about the — 
site in the contract, or because of the hidden and exceptional nature of 

the condition itself. Here, however, it.is conceded that the incom- 
- pleteness of the towers—the only relevant physical condition at the 
site—was known to appellant when its bid was prepared. . 

Furthermore, even if it. could be said that a changed condition had 


been. encountered, appellant would not be entitled to additional com- . 


‘pensation for the extra moving in and out expense alleged to have 
been sustained. Equitable. adjustment provisions. such as those’ of 
Clause 4 have been interpreted by the Supreme Court. as. meaning 
that. where a changed condition (or a change under Clause 3) has the 
effect. merely of delaying the performance of work not. otherwise 
altered, the contractor is only entitled to an extension of time, but 
not to an increase in monetary compensation.®: In the instant case the 
alleged failure of the Government to have the towers ready when ap- 
- pellant needed them had the efféct of postponing the time when the 
. conductor could be strung at those towers, but did not alter either the _ 
result which the contract required appellant to achieve or the meth- 
ods of ‘stringing requisite for its accomplishment. Thus, the claim 
here put forward is one for consequential damages flowing from de- 
lay, for. which additional compensation would not in any event 
- be allowable under Clause 4 (or Clause 8).* er cae 
_° The conclusions stated in the foregoing Giectissic canes of | 
the only reasons which appellant has ‘advanced for reversal of the | 
contracting: officer’s decision. The situation, hence, appears to call 
for application of the widely recognized principle that a claim for 
8 United States v. Rice, 317 U. 8. 61 (1942). ae 
‘9: Seat and Company (reconsideration), IBCA-181° (Mareh 28, 1961), 68: LD. 94, 96, . 
98-99, 61-1 BCA par. 2988, 3 Gov. Contr. ‘298 (j).; - Utah: Construction Company, IBCA~.- 
.133 and IBCA~140. (June 10, 1960), 67 LD. 248). 253-54, 60-1 BCA par; 2649,°2 Gov. 


Contr; 397 ; Weardco Construction Corporation, supra note 6; see Weldfabd, Incorporated, ; 
' IBCA-268 (August 11, 1961), 68 LD. 241, 245-48, 61-2 BCA par, 3121, 3 Gov. Contr. 500... 
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_additional compensation OD. account of delay by the Government i in 
' performing its own obligations under a contract which contains a_ 
-standard-form “Disputes” ‘clause—such, as Clause 6 of the instant 
contract—is not a claim for relief under the contract that the con- 
. tracting officer or a board of contract appeals would have authority. 
to adjudicate by virtue of the “Disputes” clause. In the absence 
of provisions specifically authorizing administrative payment for’ 
delay by the Government it is a claim for breach of contract over 
which the Board of Contract Appeals does not have jurisdiction. ats 


fie Sass ae Be Herperr J. Siaveansn, Member. 
I CONCUR: 


| ‘Paur HL Ganrr, C hairman. 


‘CHARLES J. BABINGTON 
A-29688  §—»«»s=—sdDewidded March 20, 1964 


Oil and Gas Leases: ‘Description of Land—Surveys ‘of Public Lands: Gen- x 


erally © . 

A description in an oil and gas ‘ieaze’ offer for acquired land of land’ in a 
right-of-way which is excluded from the land applied for is insufficient: 
where the right-of-way ‘is described only by giving the course and dis-: 

' tance of the center line and the width of the right-of-way and by. fieing: 
the description to a quarter—quarter.section corner. 


Oil and Gas Leases: Description of Land 


’ Where -an ‘oil and gas offer for land described as the $48 of a section is 
deficient -because it improperly describes land in the. 8% Si which. is 
to be excluded from. the offer, the offer cannot be accepted for the . 
SSE because it is ascertained aaa the excluded land lies in the 


iia sw oS the section. 
APPEAL FROM THE BUREAU OF LAND. MANAGEMENT 


Charles J. Babington has appealed to the Secretary of the Interior 
from a decision dated June 5, 1962, by which the Division of Ap- 


' 10 Jensen-Rasmussen and Company and B-H-C-K Corporation, TBCA-363 (March 14, 
1963), 1963 BCA par. 3687, 5 Goyv.. Contr. 183(e) ; Martin K. Hhy Construction Company, © 
Inc., TBCA-355 (March 8, 1963), 1968-BCA par. 3672, 5 Goy. Contr. 183(e) 5 Northolt 
. Electric Company .and William Collins & Sons, Inc., IBCA—279. (May . 26, 1961), 68 I.D. 

148, 61-1 BCA par. 3060, 3-Goy..Contr. 358(d) ; Allied Contractors, Inc., IBCA-265 (May - 
16, 1961), 68 L.D. 145,-61-1 BCA par. 3047, 8 Gov. Contr, 348 ;. McCready Reforestation. - 
Cranes IBCA-1L87 (June 28, 1959), 59-1 BCA. par. 2239, 1 Gov. Contr. 471. . 
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peals, Bureau of Land Management, affirmed a decision of the Divi- 
sion of Field Services, dismissing his protest against the prospective 
issuance of an oil and gas lease to Clyde E. Moss on the Si¢SE14 
sec. 28, T. 1S. R. 12 W., St. Pee Meridian, in ‘Forrest | 
County, Mississippi. | 

Responding to a posted notice in the land office, announcing. the 
availability for leasing of certain land designated by legal sub- 
divisions of the public land survey with an exception comprising” a 
‘transmission line right-of-way, Moss filed his noncompetitive oil 
and gas lease offer describing, with other. acquired Jand, the fol- 
lowing land: | | a 

. Section. 28: Si, Si, leks 3.05 acres ton right-of-way Mississippi Power Oo. . 
transmission line as now located and more particularly described : being 
a strip of land 100 feet in width, 50 feet on each side of centerline of said. 
right-of-way, said centerline being described as: Beginning at a point in the 
North line of SWY%SWY, Section 28, 19.60: chains East of NW cerner of. 
Sw148SW, thence S. 6 deg. 53 min. E., 18.32. chains; thence 8. 9 deg. 35 min. 
E., 1.79 chains to a- Pomy in the South line of Section 28, 22.09 chains H. 
of SW: corner. . ogi 
Moss’ offer ava first eons ina public drawing. 

.. Babington protested the award ‘ofa lease covering the SYSt of 
section 28 on the ground that the description of land in the Moss offer 
is not in accordance with departmental regulation 48 CFR 200.5 (a), 
which provides in pertinent part as follows: 

# * * TF the lands have been ‘surveyed under’ the rectangular system of - 
public land surveys, and the description can be conformed to such survey: 
system, the lands must be described by legal. subdivision, section, township, 
and range. Where the description cannot be conformed to the public land: 
survey, any boundaries which do not so conform must be described by metes 
and bounds, giving courses and distances between successive angle points 
with appropriate ties to established survey corners. * * * 

The land office held that the description of the right- Lae to ‘be 
excluded from the lease should have consisted of a complete metes 
and bounds description of the outside boundaries of the right-of-way 
_ in order to comply with 43 CFR 200.5(a). It concluded, however, 

’ that, because the right-of-way traverses only the SW14,SW1, and the 
SEYSWI, of section 28, and the SW14SE1, and the SEYSE1, were 
included in their entirety in the lease offer under the designation of 
the S14814, the description of these subdivisions conformed to the 
public land survey system and met the requirements of the appli- 
cable regulation. It sustained the protest as to the SY%SW1, and 
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= dismissed it as to.the S148EY, of secien 28 and the Witeion of Ap- 


peals affirmed. on Babington’s appeal. While this appeal was pend- 
ing, Moss withdraw his. offer as to the SYSWi of section 28. less 
the right-of-way land. | 
Jn his appeal to the Secretary, Babington contends ‘that hen an 
offeror inserts an unacceptable description in his: offer to lease a 
portion of a public. land survey section properly designated as the 
S481 of that section, the land office cannot alter the description 
by subdividing it to make it acceptable for a portion of the land. 


I believe there is merit in the appellant’s contention. It is clear - 
_. that the description of the land to. be excepted from the lease did 


not comply with the requirements of the regulation. ' First, it was 
tied to a quarter-quarter section corner, not to an established sur- 
vey corner, which includes township corners, section corners, quar- | 
ter-section corners. and meander corners, as the regulation requires. 
Jack &. Stanley, A-29148 (January 24, 1963). Second, it did not con- 
' stitute a metes and bounds description: delineating the boundaries 


by giving courses and distances between successive angle points, 


The boundaries would have. to be computed from the description — 
given of the center line of the right-of-way and the width of the © 
-. Yight-of-way. Moss apparently | agrees that the description of the 
land in the right-of-way is not in accord with the regulation since he 
has withdrawn the SY8SWy, one the aA of- “way; from. his 
offer. 

- The. only ‘issue - presented on this sippeal is whether Moss? offer 


can be accepted as a proper offer for the S14SE%%, of section 28. I~ 


do not think so. ‘Moss applied for the “814814” of section 28. He 
did not apply for the “S14SW1,” and the “SUSEY,” of section 28 or 
- for the “SW14SW14, SEY4SW%, SWY,SE, and SEY,SE1,” of 
section 28. Nor did he apply for the “S1ZSW1, and the SWI4SEY, 
and SEI,SE!,” of section 28 or the “S14SE1, and the Swyswi, 
- and SE,SW1/,.” of section 28. These descriptions represent all the . 

- possible. ways of describing the four smallest a subdivisions 
making up the S14S81% sec. 28. 
At. first glance there appears to be logic in saying that, since a 
description of the S14814 is a composite description of the four legal © 
- subdivisions therein, if there is a flaw in the description of one or. | 
more of the legal subdivisions, the offer should. be acceptable as. 
to the legal subdivisions that are not affected. This, however, over- 
looks the purpose of the regulatory requirements for describing. the 
land eo for. The Pups of. the regulation is to require an 


tio), CHARLES J. BABINGTON: *~- L13 
a a | March 20, 1964 ae 
offeror to give a description which. is at least sufficient: on its face 
to delimit the land applied for.’ If the description is not sufficient, 
on its face, the offer is defective. It is not for the Department 


to salvage from the description some land that may be considered ~ 43 


properly described. Joe Bart Moore, A-29361 (July 1, 1963); 


Lendal Rk. Smith, Sr., A-28868 (August | 10, 1962) ; Duncan Miller, . 


 A-28767. (July. 23, 1962) ; Daniel H. Cruz, A-28524 (February 28, — 
1961): W. HZ. Burnett, Wiliam Weinberg, A-28037 (August 20, 
1959). | 
Specifically, in ae case, on the Bureau to determine that. the 3 
offer was acceptable for the S14SEY%4, it was necessary. for the | 


Bureau to determine that the defective description of the right-of- . 


~ way affected both the SW14SW1, and the SEYSWY,: This did not » 
appear from the face of the description.. The offer gave the center 
line of ‘the: right-of-way as. beginning at a point in the north line 
of the SWY%SW, but gave the ending point only as a “point in the 
South line of Section 28.” Only by. computing the course of the 
center line on. a plat could it be determined that the right-of-way — 
invaded also the SE144SW14 but did not invade any. part of the 


- §$448E,. In other words, Moss’ description was not sufficient on its... 


face to show what:part of the S{4S% was affected ul the oe 
tion of the right-of- -Way.. 
It is no answer to say. that the angle of thie course given for ie 
center line was such that it was obvious that the right-of-way did — 
not extend into the S14SE% and that the right-of-way was not con- 


~~ fined to the SWYSWi, but extended also into the SEYSWi,. This 


is So assuming that section 28 is a regular section with regularly 
sized and shaped legal subdivisions. Even so, a computation had © 
_to be made, simple “hough it. may have been in this case. This 
is not within the onic Daen of the vee or permitted by 
its terms. _ - 

In the case of irregular Soe one which are ayerbed or under- - 
sized with portions. which are surveyed. as lots, it’ would be impossi- 
ble without plotting out a description such as’ that given here to 
_ determine what legal subdivisions: might. not be affected by the 

error in description. | 

It is true in this case that Moss could have avoided the problem | 
of how to describe the right-of-way. by simply describing the SYS 
of section 28 without any exception.’ Any lease issued to him would 
have excluded the. right- of away iol he would. pee had t to - 


f 
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: pay for this method of deser peo bs remitting rental for iis entire 
S1481% without. any diminution for. the land in the right-of-way and 
his offer would hhavé been, chargeable with the. full nore? in: the . 
SS%. | 
Therefore, purstrant: ‘to, the authority: delngatod to the Solicitor 
by the Secretary of the Initerior (210 DM 2.2A(4) (a); 24 F.R. 1348), 
the decision appealed. from is reversed and the case is. ‘remanded - 
for : further Hrpceed nes in a COMEOEEDIEY, with this decision... . 


i F. Box 
Assistant Solicitor: 


- RUSSEL. A. alte | 
J, F. BEAVER. - 


A-29847" - Decided Mi arch 23, 1964 


_ Color or Claim of Title: Generally—Color or Claim of Title: Applications 


"A color of title: application is properly rejected’ when a ‘sale: for taxes: to a 
governmental agency’ has: interrupted. the statutory. period). of a. 20-year 
-holding: in good. faith adverse possession. under. claim or:color. of title within . 

. the meaning of the Color of Title Act and.an action.to obtain. ‘possession by 
the United States, the true owner, has been instituted Deet to the. end of 

20 years from the date of the tax sale. 


APPEAL FROM. THE:. BUREAU: OF LAND MANAGEMENT 


Russell A. and J. F. Beaver have. appealed to. the. Secretary of 
the Interior from a decision of the Division of Appeals, Bureau of 
Land Management, dated November 1, 1962, which affirmed as 
modified a Phoenix, Arizona, land office decision, dated April: 11, 
1961, rejecting their. color of title application, Arizona 030521. The 
‘Tand. office decision concluded that the land described in the appel- 
_lants’ application, the SE14,NE1, sec. 20, T. 1 N., R. 23 W., G.& 
S.R.B.M., Arizona, was patented to Cherry. S..E. Carlin. on J anuary 
30, 1914, under homestead Phoenix 017132, and was thus not under 
_ the jurisdiction of the office. The Bureau decision: agreed that 
_ the land was patented (Patent No. 381486), as stated, but concluded 
that the land had subsequently eroded away and is no. longer in 
existence and that.the appellants have presented no evidence pur- 
porting to. convey. the land to them.* 


* 1 The decision points: out that the land.in question has accreted: to: sec. 4, T. 9:8, Ri 22 
E., 8.B.M., and is now considered part ‘of California. 


MHi4ayp ee oer URUSSELL) Ai BEAVER)“ J. F. BEAVER. © cae LEED 
uM arch 28, 1964. . 


e “The mopellania contend: that their. deed - ‘Sproctaats? " deséribes 
the subject land. and .that: the land .does exist. and..can. be located 
“either on the face of the earth or upon plats.” : 

Prior to:the time the appellants filed their application, the United 
States instituted an -action. to: condemn the land. applied. for. By 
decision dated December. 31,.1963,.the. United States District Court 
for the Southern District of California, Southern. Division, i in United 
Statesof Amierieai v. 11.8 acres of land, more or less, in the County 
of Imperial; State of California, et al., Civil No. 2468-SD-K, de- 
cided that the appellants’ contention that they hold a vested interest 
in the subject land under color. of title cannot be sustained. The 
court determined that, although a patent’ was issued in 1914, the 
appellants have not maintained uninterrupted possession. for the , 
necessary 20 years to qualify under the Color of’ Title Act, as- 
amended, 67 Stat. 227 (1953).; 48 U.S.C..§ 1068 e¢-.seg:. (1958),-since 
in, 1940. the land: was-taken by. Arizona for delinquent.taxes.and-on 
; February 18, 1942, the State.sold: the. property to- the- predecessors | 
in interest of the appellants: c 

The court stated: 

* #8 The’ tite must be’ leld’ to” commence from the: date of’ the Arizona’ 
tax deed to defendants’ predecessors: which: was’ dated February 18; 1942, 
“rather than: from 1914; the date of: the Government patent: to Carlin, for 


the reason that a sale for faxes to a governmental’ agency’ interrupts. the’ 
statutory period. 8 Am: Jur. 2d, Adverse Possession § 75. Here there was 


no showing that, during’ the: period’ the: State of Arizona’ claimed the property _ 


for taxes between 1940 and 1942, that any of defendants’ predecessors in inter- 
est or the State’ of Arizona’ were in possession of the parcel: Defendants 
, contend: that. although’ it- be’ true thit the twenty-year period did not: com- . 
mence’ until: February 18; 1942; the twenty-year period elapsed’ for the reason ' 
_that: the Government. was not. granted :possession..in this: action until June 14, 
1962. However, it is uniformly held that.an action to obtain possession by the | 
true owner interrupts-the statutory period. and that possession obtained. - 
through such action by the true owner relates back to the’ date of the’ bringing 
-.of the action. 3 Am. Jur: 2d, Adverse Possession §91; Weber v. Commis- 
-Sioners, 18 Wall 57, 21. L.Ed. 798 (1873).- The complaint in the instant action 
contains allegations: that’ the Government..claimed: title to the land involved. 
and that it was only seeking to’ condemn the adverse interest’ of the: defénd- 
, ints... Furthermore, a declaration of. taking. was filed together with a nomi- 
nal deposit on the same day that the action was commenced on October 10, 
1960, pursuant to: the Declaration of Taking Act, §258; Title 49° U-S.C.A. 
This ‘Act’ provides: that where a declaration: of taking’ is filed pursuant to the 
‘Act, title to the property Vests in the United’ States’ as of the date of the filing ip 
of declaration. See United States v. Dow, 357 U.S. 17 (1958). ‘ : 
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We concur in these conclusions and find that the appellants are not 
qualified to assert a color of title claim against.the United States.” 
- Thus, the contentions. made by the appeleat set, forth above; need 
. not be discussed. a 
Therefore, pursuant to th’ authority delegated to the Solicitor by 
the Secretary of the Interior (210 DM 2.2A (4) (a); 94 F. R. ee 
the decision m appealed from i 1s fare as modified. 


-Exnzsr F. Ho, | 
- Assistant Solicitor: . 


vor . CLAIM OF FW. acai 
T1294-3-64 (In) Decided March 2h, 1964 


| Inrigation Claims: ‘Generally 


Under Public Works Appropriation Acts, an ‘award. may be made only upon 
-a@ showing that the damage was the direct result of nontortious activities of 
employees of the Bureau of Reclamation. | 

Inrigation Claims: Water and Water Rights: Seepage 

. Under. Publie ‘Works Appropriation Acts, with respect to Seepage claims, 

-- the Hability of the . Bureau. of Reclamation . is limited to water. arising 
from its own irrigation structures. .A claim cannot be. allowed in the 
event the damage is caused by private irrigation. . 


ADMINISTRATIV E DETERMINATION 


-R, W. Mattson of Moses ‘Lake, Washington, has filed a ana 
| against the United States in the sum of $14,820 for crop losses in 
1962 on Farm Unit 38, Irrigation Block 83, Columbia Basin Project, 
Washington. Ii is alleged that 114 acres of beans were destroyed 
by seepage of water from the RB5J 1 lateral, an irrigation canal of 
the Bureau of Reclamation: a. 
- 2The case record indicates that the ‘publie land ‘to which the accretion attached has 
‘been at all times material subject to a reclamation withdrawal. If this is so; the land 
added by accretion fell within the withdrawal and. was never open to the establishment - 


_of.acolor of title claim. Amel Ursin, A-28310 (August 4, 1960). 
-8As to whether the court. was the proper tribunal for the appéllants to assert their 


color of title claim in, see Best v. Humbords Placer’ Mining Oo., 871 US. 834, see oe SP es 


» (1963). 

. An initial claim was ‘submitted ‘by Mr. “Mattson’ s attorneys, ‘Messrs. Ries and Kenison, . 
‘by. Mr, ‘Charles T. Schillberg of.Moses Lake, ‘Washington, for $10,350.. By letter dated. 
_December 10, 1962, the amount of ee aaa was Ancreased to #1¢ 820° by claimant's 


attorneys. - 


1143. 02«C8=~ SC AIM OF F. W. MATTSON.. =. sd: 
a | March 24, 1964, eo ek 
The claim: has bean submitted to us for ideminaeen ander the 
Public Works. Appropriation. Act, 1964 (77 Stat. 844). 2 That Act. 
authorizes the payment of claims for damage to or loss of property 
arising out of activities of the Bureau of Reclamation. However, . 
- this authority is applicable. only with respect. to claims which are the. 
direct result of some nontortious action by Bureau of Reclamation 


personnel. 89 Op. Atty. Gen. 425, 428 (1940); Harold D. Jensen, 


_ TA-927 (Ir) (March 14, 1963), 70 LD: 97; N orthern Pacific poy 

Co., T-560 (Ir.) (May 10, 1954)... 

K direct cause has beet defined as a cause = withioad which the j in- 
jury would not have occurred, and which by itself is a self- sufficient. 
cause ofthe i injury As applied to seepage claims, the liability of 
‘the Bureau of Reclamation is limited to water arising from its.own, 
irrigation structures. It cannot be extended to. damage caused 
by private irrigation.‘ ‘The requirement of direct cause has. been | 
stated as follows: > . | : : 7 7 

Consequently, the record must. show that seepage Sere froin rotect fa: 
cilities alone, without contribution from. other sources, was: sufficient to cause 
the damage complained of. If, however, water from sources other than such - 
facilities was. sufficient alone to cause the damage, any seepage contribution 
from canals. or laterals must be’ considered as an indirect’ cause thereof. 

Farm Unit 38 was operated by claimant i in. 1962 under lease from 
: Phil Anderson of Grandview, Washington. The unit is very hilly. 
The land slopes generally from the north and ‘south to a low area 


in the center of the farm. The southern and highest portion of the 


farm is bounded by the RBSJ a lateral which delivers ate 
water to the unit. : 
In 1962° claimant Mattenn cited approximately 152° acres of 

beans.* The crop was sprinkler irrigated from a farm reservoir which 
claimant built. below the RB5J1. lateral. By June 15, 1962, after 
about, thirty days’ irrigation, a wet. area formed ‘near the. center. 
of the farm. AS the season progressed, ‘the wet area, increased to. 


-8The claim ease: be: considered. administratively ride the Federal. Tort Claims’ “At 
(28 U.S8.C., 1958 ed., Supp. I, see. 2671 et seq.), Since it is in excess of that act’s $2, 500 
jurisdictional limitation for-administrative determination. ; 
- 8 Sanguinetti v.. ‘United States; 264 U.S. 146 (1924). 
'4 Isabelle 8. Gorrell, “*T-616 (Ir.) (March 4, 1954). . ; 
5.Chicago,.Milwaukee,.8t. Paut, and. Pacific Railroad Co., T1001 (Ir.) (May. 48, 1960) ; : 
Howard D:. Gatlentine, T-980. (Ir.): (May: 5;. 1960) ; af LD. 191; eter B. Oslorae, A-S82 
rn): ‘(September 17,: 1959)... ao 3 
6 Farm Unit 38 has: 65. eres: of Class 6 nonirrigable and’ juterspersed with thé jrrigable 
land” In planting the bean crop, Mattson ‘ignored the classification and put ‘under culti- 
vation apprornnatey, 40 acres of this Class 6 land. 


aT 
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approximately 60 acres, and a pond « of standing water formed. Ad- 
| jacent areas of the ‘farm’ also became. too soft: to support harvesting 
equipment. On ‘August 20, Mattson: ceased irrigating and ‘by “Sep- 
tember 25, the pond of water had disappeared. “From the 152 ‘acres’ 
planted, the élaimant was only able to‘ harvest 38.5 acres of beans’ 
in the northeast’ corner of the unit—the pena ae acres: being’ 7 
— either unharvestable or unproductive. 
‘The investigating officer in his report * found that the waitress! 
-on this unit was not directly caused by leakage : from the RB5J1_ 
lateral, but rather was the. result of farm irrigation : runoff. 
“This finding is supported ‘by| tests made by the Bureau of Reclama- 
-. tion in 1962 and 1963. These’ tests show an extremely small : Jeakage 
-rate-in this reach of the lateral. . Coupled with this is the fact that: | 
the farm was wet only in 1962 when claimant irrigated. In 1961 
and 1963, when no irrigation was practiced, the farm was dry al- 
- though the lateral in those years was operated ‘and’ maintained 1 in’ 
the same manner as in 1962. oes 
There is‘ in :addition.very substantial -evidence that the. wetness 
on ‘the unit was caused’ by claimant’s own irrigation water. Under- 
lying the unit is an ‘impervious. bedrock much like a saucer which 
severely . restricts. sub- surface drainage. In 1962, claimant. applied 
2.5 acre feet of water.to the bean crop over a 90-day period. Beans, 
being a shallow rooted crop, would consume only a small portion 
of this applied water.? In addition, the claimant’s spinkler pond was 
‘unlined and. constructed by merely excavating the top,soil to caliche, 
which is highly porous. Water from these sources would readily 
drain toward the center of the farm and there: be retained by. the | 
- underlying bedrock. and cause the damage. 
not caused by. the Bureau, of Reclamation’ s canal. | 
The amount of water. contributed by the iieels is almost negligi- 
_ ble in: comparison to the runoff ‘from: farm. irrigation. which -is vastly 
‘greater. In addition, the fact that no ‘wet lands appeared _ in. 1961 
and 1963, when’ the «unit -was not irrigated eliminates: the -RB5J1 | 
70n January 9, 1964, the findings of. the ‘investigating oftieer were ‘Submitted’ is the. 


Field Solicitor; Ephrata, Washington, ‘to the.’ ‘claimant and: his attorneys for: comment or: 


additional evidence. No reply was received. 

8 Beans have an- approximate: consumptive | ‘use of. only 13 inches. of water’ ag compared . 
to alfalfa, a: deep rooted crop, which has 2 consumptive use of about’ ‘83 inches.: “It “is 
- interesting to note that Farm Unit 71, which adjoins on the: east: ‘and’ is- geologically’ 
similar to: Farm Unit 38, raised an alfalfa enon: Gapalbeds without Seepage problems. 
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lateral as . a. “tickae. rot dipocts ‘catise.. “It. is Gherotore: my ‘conclusion 
that ‘the findings. of. the investigating officer. aTe. sound and. based 
onthe evidence appearing in the.record. 

Accordingly, the. claim.of:.F. Wz. ‘Mattson. 1S - ‘denied. andes the 
Public: WOTKS, # Appropriation Act, 1964... : : 


~Epwarp' Waiwsine, 
os ce ee Solicitor, 


‘ROBERT VERNIE TaBELLE. 
| TA~1355. a ie _ Decided March 30, 1964 


Indian Lands: ‘Descent ‘and’ Distribution—Rules set Emre : Appeals: : 
Standing to Appeal - | , 


Where régulations (25° CFR: 15. 19) provide an ‘appeal to. the Secretary of 
‘the Interior by a party aggrieved. by. a- decision of: the Examiner: of 
‘Inheritance on .a. petition ‘for’ rehearing, : an: appeal which is ‘based ‘on 

- smatters -which-were not before: the:.Examiner. on; the petition: for rehear- 
‘ing will be. dismissed. 


APPEAL FRoM“A DECISION BY AN EXAMINER OF INHERITANCE 


‘This :is;an:.appeal from ,an order of:an Examiner of Inheritance 
which denied.a petition:for: rehearing in.the matter of: determining 
the heirs of Robert Vernie LaBelle, :deceased. enrollee No. 5164. of 
the Fort.Peck Indian Reservation in Montana. . 

Robert. Vernie LaBelle died intestate August 8, 1960, and as a 
result of a hearing held on June 13, 1961, at Poplar, Montana, for. 
the purpose of determining heirs, Roberta Ann LaBelle was deter- . 
- mined to be the decedent’s issue and sole heir. The Examiner of 
Inheritance entered an order to that effect on March 14, 1963. The 

determination of heirship was based largely on the testimony: of the. 
appellant, Mrs. Leona Crispino, mother of the decedent, Siyeh at. 
the June 13 hearing. 

On April 19, 1963, appellant. petitietied the Exantiner of Inherit 
ance to reopen” the matter on the ground that there existed claims 
against the estate in the amount: of $3,500 all of which had not been. 


Sy presented during the June 13, 1963, hearing. While the petition 


failed to meet the requirements ‘of Part 15 of Title 25 of the Code of 
Federal Regulations ‘which. eon peions = for: "rehearing. and. re- 
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opening, it was treated.as a valid petition insofar as the Examiner 
of Inheritance passed upon the sufficiency of the grounds therein 
alleged. He ruled that even if a rehearing were ordered the claims 
would have to be disallowed on grounds of waiver and on grounds 
-. of their being claims of @ general creditor against an estate valued _. 
- at less than $1,500, the payment of which is prohibited by 25 CFR. 
~15.25(b). when the decedent is survived by a minor child. There- 
after this appeal was filed solely on the ground that there is new ~ 
evidence bearing on the question of identity of the decedent’s heirs. 
‘The appeal provisions, 25 CFR 15.19, which govern this case allow 
an appeal by a person aggrieved by an Examiner’s action. on a peti- 


tion for rehearing. The grievance must arise from the Examiner’s 


action on the petition, and the right of appeal does not accrue until 
_ the Examiner has acted. See “state of John Naranjo, [A-95 (April 

80, 1953). ‘The petition for rehearing in this case dealt only with 
claims against. the estate. It raised no question on. heirship, which 
is the only question raised on, appeal. 

“Because the appeal, as presented in the’ Notice of peal ‘filéd 
September 30, 1963,.(the time for submitting written arguments to 
the Secretary having expired on November 29, 1963). does not relate 
to the subject matter upon which the seer Examiner acted in 
denying appellant’s petition for rehearing, the appellant was not ag-— 
grieved by that decision:and -her appeal is dismissed pursuant to the 
authority delegated to the Solicitor by the ee of the Interior : 
(210 Pee) (a); 25 FR. oe): | : 

Epwarp. Wooneni, 
Deputy Solicitor. 


DUNCAN MILLER, SAMUEL W.. “-MoINTOSH Ps, ene 


“DUNCAN MILLER’ 

SAMUEL WwW. ‘McINTOSH 
oe. 

A-30081 . oe | 

: A-30106 a as Decided Aprite, 1964 


~~ Oil and Gas Leases: _ Applications: 


Oil and gas lease offers which do not draw first peony in a drawing of simul- : 
taneously. filed offérs may be conditionally rejected, subject to: reinstatement 
-in the event offers with higher priorities do not ripen into leases. 


Oil and Gas Leases: First, Qualified Applicant—Oil and Gas eases Gene 
so, erally—State Laws 
: A protest by a junior offerer in a avawinis of simultaneously filed oil and gas 


_lease offers: which charges disqualification of a senior offeror because the . 


senior offeror is married to another offeror so that neither was actually the 
. sole party in interest.in the separate offers filed is properly dismissed in 


the absence of any proof.that either of the two offerors in question was not 


| acting in his own behalf and that under the law of. the State in which the 


. land applied for lies a married person. cannot hold or acquire property for _ 


his sole benefit without the other spouse’s consent. 


| APPEALS FROM THE BUREAU OF LAND eitaectanet 
Duncan Miller and Samuel ‘W. McIntosh have separately appealed = 


~~ to the Secretary of the Interior-from decisions of the Division of Ap- 


peals, Bureau of Land Management, dated May 22, 1963, June 10, 
1963, and July 8, 1963, respectively, which affirmed two decisions of the “ 
land office at Sacramento, California, dismissing Miller’s protests 
against the issuance of oil and gas leases to offerors whose offers drew 
higher priority than his own in drawings of simultaneously filed offers. 
and affirmed a decision of the Division of Field Services land office _ 
conditionally rejecting | McIntosh’s lease offer and dismissed his pro-— 
~ test against inclusion of two offers which drew: higher priorities than 
‘his own. 

The appeals eee noncompetitive lease offéts filed pursuant to sec- 
tion 17 of the Mineral. Leasing Act, as amended, 74 Stat. 782; 30 | 
US.C. § 226 (Supp. IV, 1963), or the Mineral Leasing Act for. he > 
quired Lands, 61 Stat: 918 (1947) ; 30 U.S.C. § 851 ef seg. (1958), and 


the regulations contained. in 43 CFR, 1963 rev., 192.43, 200.4, and ~ | 


995.8. -Inasmuch as all of the appeals involve essentially the s same 
issue, they are consolidated in this decision. 
Miller has: protested the issuance of oil and gas ies Sueianes 


~~. 065982 to J. oan Witmer and Sacramento 068302 to Harold M. Bosworth 


in preference to his own. offers Sacramento 065912 and 068348, respec- 
tively, and the determination that five lease offers had priority higher 
than his offer 073844 for the same lands.. McIntosh has protested the 
inclusion 4 ina nee of offers BLM—A 068128, filed by Phil Rodsky, 


ILD. No. 4. 
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and BLM-A 068128, filed by Rita Wasserman, both of which drew | 
higher priorities than his offer BLM~A 068120. | set | 
Although some of Miller’s allegations are not explicit, the substance 
‘of all of the protests is that the husband or wife of each of the offerors 
‘drawing higher priority also filed an offer for the same land at the | 
same time. Such filings, it is alleged, constitute a scheme for increas- 
ing the numerical chances of those. offerors. for s success in the drawing 
and result in an unfair advantage over other offerors: see . 
The Department has previously:considered: similar. shares that 
filing of simultaneous-lease offers for the same land by husband and 
wife is collusive and contrary to the Department’s regulations, and 
it has held that the relationship of husband and wife does not prevent 
‘the filing of competing oil and gas lease offers. Duncan Miller, A- 
29735 (September 17,1963). McIntosh admits his familiarity: with 
the Department’s ruling ‘but contends that the’Department has di-- 
rected its attention only to the qualifications of husband and wife as 
leaseholders and has failed to distinguish between qualified lease- 
holders and qualified applicants. . 
This contention.is without merit. The Department has held that 
a husband and wife may each hold, in his or her own right, the maxi- 
mum acreage in oil and gas leases authorized for an individual or 
association in any one State, regardless of State laws pertaining to 
property rights of husbands and wives. Solicitor’s Opinion, 64 I-D. 
44 (1957). It must necessarily follow that if each may hold the maxi- 
mum acreage independently of the other each is qualified to apply for 
a lease of the same tract of land in competition with the other or any 
- other interested applicant, the offerors being qualified in all other 
respects. In short, nothing in the statutes or the regulations precludes 
a husband. and wife from. engaging in separate and independent oil . 
and gas leasing operations. 
The Department is fully aware that husbands ‘and wives may take ad- 
. vantage of the opportunities afforded them by the law and may engage 
in the filing of offers that are, in fact, collusive. It is equally possible | 
that collusive filing may be picticed by other offerors whose relation- 
ship is not so readily identified as that of husband and wife. How- 
ever, in the absence of any evidence that a husband and wife actually 
represent a common business interest and that the statement made by 
each with respect to his offer that he is the sole party in interest is not 
true, the filings are not found to be collusive, and the parties are quali- 
fied lease offerors. The appellants have alleged no more than that 
some of the competing offerors are married to other offerers ; this — 
affords no basis for rejecting their offers. : 
McIntosh also alleges that it is inherently unfair for a husband wd 
wife to participate in a drawing because, as a matter of law, each has 
an interest in the offer of the other. He, however, offers nothing in 
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support of. his premise, and, aside from the contingent interests of 
curtesy and dower, which are not pertinent for our purposes, ‘there 
seems to be no basis for so sweeping an assertion. However, it. is 
unnecessary to treat the contention in general because the laws of the 
- States in which the lands involved in these appeals lie, California and 
West Virginia, permit a husband and wife to own and convey property 
and to contract without the other’s consent and for each’s sole-interest 
even though, in the case of California, it is a community property 
State. 2 W. Va. Code ch. 48, § 4731 e¢ seg.; 10 Cal. Jur. 2d’ Com- 
munity Property §§ 48, 21; 26 id., Husband and Wife §§ 6, 40, 41. - 
Thus, so far as the present appeals are concerned, a claim of anfairness : 
cannot rest solely. upon the existence of a marital relationship between 


. . two of the offerors. 


Appellants’ protests were, therefore, pr -operly dismissed. 

In addition to the issue raised by the protests, McIntosh has ap- 
pealed from the conditional rejection of his offer upon the determina- 
_ tion that it did not receive first priority in the drawing. His princi: 
pal contention is that the Bureau’s procedure in conditionally rejecting 
offers, subject: toa right of reinstatement if offers having a higher 
priority are disqualified, is inconsistent with the Department’s regu- 
lations. In substance, he contends that the Bureaw’s procedure i is not 
authorized by the Department’s rules of practice and there is a possi- 
bility that an offeror may be deprived of his rights by failure to appeal 
from a conditional rejection of his offer if the Bureau’s procedure 
should be changed in the meantime. 

The same contentions as those now urged upon née Department have - 
previously been considered at length, and, while flaws in the Bureauw’s 
procedure have been acknowledged, the process has not been shown 
to be inherently unfair to any offeror, nor has it been found incompati- 

ble with other practices or regulations of the Department, nor has any 
complainant been found to be deprived of any right by the conditional 
rejection of his lease offer. Robert B. Nation, Theodore R. Barker, 
A-29071, A-29523 (December 5, 1962); Hatherine M. Barker, A- 
29566 (November 26, 1963) ; Robert B. Nation, A-29822 (February 18, - 
1964). The appellant’s arguments are not persuasive that a different 
- conclusion should be reached here. 

It may be noted that the Department has recently adopted new regu- 
lations which eliminate the procedure complained of by- McIntosh. 
See 43 CFR 3123.9, 29 FR. 4519. They will not, of course, affect this 
decision. 

Therefore, Hisaaeit to the authority delegated to the Solicitor by 
the Secrotary of the Interior (210 DM 2.2A (4) (a); 24 F.R. 1348), 
the decisions sep peee from are aifirmed. 


Ernest F. Hom, 
Assistant Solicitor. 
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WILLIAM B. COLLISTER 
A-30116 . Decided Aprit 15, 1964. — 
Oil and Gas Leases: Description of Land 3 
Under regulation 43 CHR 3123.8, which requires that oil and gas lease offers 
for lands shown on protracted surveys include only entire sections of land 
or describe all of the lands available for leasing in each section by legal 
subdivisional parts, where only a portion of a section is available, it is not 
_ proper. to reject an offer. for such land which describes all of the land. in 
_ the section with a statement that the offer is. to be deemed to include all 


of the land in the described section which is available for lease if the offer 
is accompanied by the first year’s rental payment for the entire section. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


William B.-Collister has appealed to the Secretary of the Interior 
from a decision dated August 2, 1963, whereby the Division of Ap- 
peals, Bureau of Land Management, modified and affirmed a decision 
of the Colorado land office rejecting his noncompetitive oil and gas, 
lease offer filed pursuant to section 17 of the Mineral Leasing Act, as 
amended, 74 Stat. '782 (1960), 30 U.S.C. § 226 (Supp. IV, 1963). 

On November 15, 1962, Collister filed lease offer Colorado 096913 for 
all of the land available for leasing in sec. 6, T. 2.N., R. 89 W., and 
sec. 1, T.2 N., R. 90 W., 6th P.M., Coloradé. The land office rejected 
the offer peeanss the lands were emigrated 4 in prior oil and gas leases 
Colorado 012761, 014367, 016342 and 021078, and any of the Jands - 
which might have been available had. not heen posted for filing in 
accordance with 43 CFR, 1964 rev., 192. 43, now 43 CFR 3123.9, 29. 
, EF. R. 4519. 

The Division of Appeals found that there was no indication that 
| any: of the lands which might be available for leasing were included 

in canceled, relinquished or terminated leases, thus requiring posting | 
as provided in the cited regulation. It further found that the SEY 
sec. 6, T. 2 N., R. 89 W., and the SILSEY, sec 1, T. 2 N., R..90 W., 
appeared to be available for leasing, but that the appellant’s lease 
offer was properly rejected since it did not describe the available lands ~ 
by subdivisional parts as required by 48 CFR, 1964 rev., 192. 49a(c) (1), 

now 43 CFR 3123.8 (c) (1), 29 F.R. 4519. 

The appellant contends that he did comply with the regulation, since 
the regulation provides that if it is not feasible to describe land by 
subdivisional parts, the offer must describe the entire section and 
contain a statement that it shall be deemed to include all of the land 
in the section which is available for leasing. 

All of the lands embraced by the appellant’s offer are in unsur- 
veyed townships | in the Routt National Forest. The four leases cited 
in the land office decision described, by metes and bounds, lands which 
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chided all of a would, supposedly, when surveyed, be sec. 6, T. 
2N., R. 89 W., and. sec. 1, T. 2 N., R. 90 W. Upon the oor 
sabsequenit to (het issuance of figs: leases, of protracted surveys of 
the two townships in question, tracts of land approximating the SE14 
sec. 6, T. 2.N., R. 89 W., and the SI4SE1, sec. 1, T. 2 N., R. 90 W,, » 
were found to be not included 3 in the description of any existing lease. 
Thus, it appears that the Division of Appeals was correct in its con- 
clusion that those tracts had not been under lease, and posting in the 
land office was not a prerequisite to the leasing of ‘the tracts. 
| However, the decision would appear to place an unduly narrow 
construction upon regulation 43 CFR 3123.8(c), which provides that: 

When protracted. surveys have been approved and the effective date: thereof 
published in the Federal Register, all offers to lease lands shown on such pro- 
tracted surveys, filed.on or after such effective date, must, except as provided 
below, include only entire sections described according to the section, township, 
and range shown on the approved protracted surveys. 

-(1)-An offer may include less than an entire protracted section where’ only 
a portion of such a section is available for lease. In such ease the offer must 
describe all the available lands by. subdivisional parts in the same manner as | 
provided in paragraph (a) of this section for officially surveyed lands. If this - 
is not feasible, as e.g., in the case of an irregular section, the offer must describe. 
the entire section and contain a statement that it shall be deemed to include all 
of the land in the described section which is available for lease. . 2 

- The clear intent of the regulation is to facilitate the leasing of iends 
in protracted surveys by entire sections and to eliminate small un- 
leased tracts surrounded by leased areas.t. Thus, an offeror is required 
to apply for all of a section, or, if only part of the section is available 
for leasing, he may apply only for that part but must describe all of the 
available land in the section in the same manner as in describing 
surveyed land. However, the language is permissive as to the manner 
for describing the land when only a portion of a section is available, 
z.é., the offeror is not precluded from describing the entire section if 
only part: of it is available for leasing. The offeror may, in that event, 
describe the entire section, remitting with his offer the first year’s 
rental for the entire acreage as required by 43 CFR 3128.2(b), 29 F.R. 
4517, or he may describe only the subdivisions that are available for 
ie remitting the correspondingly smaller rental for that acreage. 
- The Department has never required: the rejection of a lease offer 
merely because it described land that was not available for leasing. 
On the contrary, if an offer describes an entire section of land and only 
one quarter of that section is available for leasing, a lease is issued for 
| that quarter and. the offer is rejected as to the balance of the section. 


4 See former provisions. of the regulation (24 F.R. 4141) and Departmental decision 
' interpreting the effect of those provisions (Jack VY. Walker, A—-29402 ete. (July 22, 1963)). 
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See Charles J. Babington, T1 I.D. 110 (A-29688, March 20, 1964). 
Had the appellant omitted his reference to “all of the land in the de- 
scribed sections which are available for lease,” his description. would 
have been clearly acceptable. Iam unable to see any reason for a dif- 
a ferent result in the present situation. — 

The appellant’s lease offer was accompanied by the rental payment 
for 1,348 acres, the total acreage of the two sections applied for. No 
additional burden was imposed upon the land office by the appellant’s 
statement that his offer was deemed to include all of the land available 
for lease. Whether the offer had described all of the sections without 
qualification or had described the particular subdivisions thought to 
be available, it would have been incumbent upon the land office to make 
adetermination as to the exact land available for leasing. Had the 
appellant described only the subdivisions, and the land office found 
other adjacent land available, the offer od have been subject. to 
rejection. 43 CFR 3123.1(d), 29 F.R. 4517. _ Moreover, the unleased 
tracts may. not correspond exactly. with the respective legal subdivi- 
sions. . It was, therefore, quite natural that, in view of some uncertainty 
as to what was the exact description of the available lands, the appel- 
lant chose what appeared to be the safest description. The purpose of 
the regulations is to insure the orderly leasing of the public lands, not 
to impose unnecessarily burdensome technical requirements upon ap- 
plicants for the use of those lands. Accordingly, the rejection of the 
appellant’s lease offer for the failure to describe each subdivision was 
improper. 

Therefore, pursuant to the vee iinet to the Solicitor by 
the Secretary of the Interior (210 DM 2.2A (4) (a) ; 24 F-R. 1348), the 
decision appealed. from is reversed, and the case is remanded to the 
Bureau of Land Management for further action consistent with this 


aah 


Ernest F. Hom, | 
Assistant Solicitor. 


ATHERTON SIN CLAIR BURLINGHAM Er AL, 


A-30118 Decided April 16, 1964 
Public Lands: Classification—Taylor Grazing Act: Classification—State | 
Selections 


. _ State selections in satisfaction of a legislative grant of public land are pre- 
ferred over conflicting private applications even: though the State application 
between the. two filings As. not so “great as: to indicate. that. the. State failed ’ 
to exercise reasonable diligence in exercising its selection right, 


126]. «. ATHERTON SINCLAIR BURLINGHAM ET AL. ... 127 
: April 16, 1964 


| Public Lands: Classification —Taylor_ Grazing Acti Classification —State 
Selections 


The filing of a “State selection application within six. < weeks after the filing of. 

public sale’ applications for the same land evidences reasonable diligence by 

‘the State in the exercise of its selection right so that the State application 

- merits consideration with the public sale applications‘and allowance unless 

+ such allowance. would serve: the public interest less effectively than oe 
of. the public sale applications, 


Public Lands: Disposals of —State Selections : 


“The: statutory grant. of a Gmonth | preferetice period for the filing of State 
selection applications: after every revocation of.a- withdrawal of:public land 
within 10 years after August 27, 1958, is entirely consistent with the existent 
‘departmental policy. of permitting the public interest in the satisfaction of 
a legislative grant, of public land to a State to tip the scales in favor of the 

- State in the Department’s consideration of a State selection application 
- and a conflicting application. for the initiation of DEES rights in the land. 


State Selections 


The period: of delay in the filing of a State dsidetian application by which the 
diligence of. a State in exercising its selection right is measured runs from 
the time an application for the acquisition of aha rights in’ public land is 

: filed until the State selection application i is filed. ; . 


APPEAL. FROM THE BUREAU OF LAND MANAGEMENT 


Atherton Sinclair Burlingham and. Hilda S. Burlingham. hays ap- 
pealed to the. Secretary of the Interior. froma decision.dated June 5, 
1963, of the Division of Appeals of the Bureau of Land Management — 
which vacated.a land office decision dismissing their protests to suspen- 
sion of their public sale applications: covering certain public land in 
New Mexico on the ground that the State of New Mexico had filed an 


_. application to select some of the same land, New Mexico 0321650, and 


that, because the State. had exercised Feasonable diligence i in- the at- 
_ tempted exercise of its right to select, its application. was entitled under 
Bureau policy to-priority over the private. applications. a) 
The Division of Appeals vacated the land office decision on: the 
grounds that’ the validity. of the State selection: application had not 
been. considered and that’ a determination had not been made as to the 
applicable. law under. which the lands are ‘subject to’ disposal. The 
decision directed that’ the case files. be returned’to the land’ office for 
- further appropriate : action without, however, giving any directive as 
to what further action would be appropriate in the present posture of 
_ the conflicting applications. . 
~. In this state of affairs, the Burliighatis insist that further action 1m 
the land office would be prejudicial to their rights since, in the absence 
of instruction from the’ Bureau, the land office would persist.in. its 
announced Butpone to: ‘afford: the State's: Beer ueon Priority 0% over: their 
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applications and. they have prosecuted their appeal, from. what they 
regard as a decision only ostensibly in their favor, in order to. obtain | 
the exercise of the Secretary’s supervisory jurisdiction i in the matter. 


To understand fully the basis for the protests: and the situation 7 


as it existed when the public sales applications were suspended, cer tain. - 
- facts must be recited... 

All of the land now covered by. the. State’ S aplication aaa thost. of 
the land covered by the Burlingham applications was withdrawn for 
reclamation purposes in 1914.° While the land was: in that. status, it 
was, of course, not available for disposition under the provisions of 
the. public sale law, Rev. Stat. § 2455 (1875), as amended, 43 U.S.C. 
§ 1171 (1958), or in satisfaction of the lieu selection rights ‘granted 
to the States under Rev. Stat. §§ 2275 and 2276 (1875), as amended, 
43 U.S.C. §8§ 851, 852 (1958), amended, 43 US. C. § 852 (Supp. IV, » 
1963). 

The act of ree o7, 1958, 12 Stat. 928, 43 U.S. C. §§ 851, 859 
(1958), generally amended the provisions of the Revised Statutes re-: 
lating to the selection of lands by the States. in satisfaction of de- 
ficiencies in their school grants and. provided, -in subsection (c) of 
§ 2276, that upon the revocation, not later:than 10 years after the date . 
of approval of that act, of any order. of. withdrawal, in whole or in 
part, the order taking ek action — a 

* 3% + shall provide for a period of not ‘less than: six months: before the date 
on which it otherwise. ‘becomes effective. in: which the State or: Territory in . 
which -the lands. are situated shall. have a Le right of application, for 
~ selection under this section * OF 

According to the present record, ‘the State of New Mexico ' was noti- 
fied on December 16, 1960, of:the: proposed restoration of certain lands 
in the 1914. withdrawal. ad the State indicated that it intended to 
exercise its selection right under the 1958 act. Thereafter, and prior 
to the actual revocation of the withdrawal, the State, on J une 26, - 

1961, filed an pplication. (New Mexico 0164248) to select. some of the . 
land. to be restored. . : 

Thereafter, on September 25, 1961 by Public Land Order No. 2509, 

- 26 E.R. 9298, the revocation was made, Under the terms of: ‘that 
order, ‘the lands affected thereby were restored. to the operation of. 
the public. land laws with the proviso that: er 


oe ee until. 10: 00 a.m., on March 27, 1962, the State. of New Mexico shall | have 
a preferred right to apply to select the lands in. accordance with subsection (¢). 
of section 2 of the act of August, 27, 1958 * * *, 


On September 18, 1962, the State was notified that its application i” 


for selection. filed on June 26, 1961, was ecens) having been. filed os 


The Burlinghams Kescicia to. acquire ‘the land eovardd by’ their: ‘present ‘appli¢ations 
-while'a.part thereof was.in a withdrawn status. - . The- rejection of. their applications insofar: 
as it“covered the “withdrawn land was affirmed in Atherton 8. Hr none and Hida 8. 
Burlingham, seakAiaha (August 6, 1962).° =~ 
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7 . ; while the rere was still j ima withdrawn. status, arid on September 2 20, 
. 1962; the State withdrew its application and notified the land office 
that a new selection. application would be filed. The State filed its 


new application, New Mexico 0321650, on October 16, 1962.. 


Meantime, however, the Burlinghams had filed their public. sale 
applications. Those applications were filed on September 4, 1962, 
the first day on which applications for the sale of. public lands could 
have been filed. following the end of the moratorium on the filing of | 

such’ applications announced by the Secretary of ue Interior on 


| February 14,1961. 
The notices of suspension. of the Burlingham’ efiplicititing, out of | 


_ : which the protests grew, followed on January 10, 1963.. 


In their appeal to the Secretary, the appellants contend that, because , 

the State failed. to file. an application to select, within the preference 
: filed after the cna of thé preference period 1 is junior to any applica: | 
| tion: that was filed earlier. They conclude that, because the State had 


no right ‘of priority, it is immaterial whether or not it acted with rea-. 


sonable diligence but, in “any event, it, clearly failed to act with dili- . 
_ gence since its application was not filed’ until more than a year after 
the land became. available for its selection. 

These views seem to reflect. a misconception of the situation. Thi is 
clear. that the State failed to file within the preference period and 

thereby lost all of the advaritages that inhere in the statutory grant of 


an absolute preference. Tts application, filed almost six weeks after 


the public sale applications were filed, is therefore a nonpreference- 2: 

right application so far as the statute is concerned. “It is, however, an 
application filed: by. a State i in the exercise of its statutory right to 
recelve.a. specified acreage in full satisfaction of a legislative’ grant 
of. public Jand... As such, it is entitled to consideration with other 
: applications for the : same Tand and to allowance, if itis allowable, even 


"though a, conflicting application might be allowed but for the existence 


- of the State selection peplesnen Olaf A. Teverson: et ah, BeB8810 , 

(July 12, 1962). | ; 
‘Tn Nelson A. Gerttula, 64 LD. 295, 999 (1987), the Department stated 
that a selection application proffered by a State in the exercise of a 
Leu. selection right should, asa matter of principle, be honored over 
competing applications ; for the initiation of private rights in the same 


land. even though the applications for private rights may: more nearly 
--» gonform to the characteristics of the land. ‘The decision indicated 


_ that both kinds of applications are to be considered together-and the 
public interest in the full satisfaction of legislative grants of public — 


-. land to the States will be allowed to tip the scales in favor of a State 





even though the as wahy. be equally well adapted. to the: curerent a 
730-488 : : | | | 
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purposes | jaaieuted by the conflicting spplications.. And i m ing appli- : 
cation: of this principle, consideration will be afforded to the State — 
application whether it was filed earlier, contemporaneously, or within 


a period following the filing of the conflicting application or‘applica- . 


tions which is sufficiently. restricted. to indicate that the State. acted - 
with: reasonable diligence in preparing and filing its application. 
‘It is true that the Congress has made explicit provision in favor of 
States for a preference period of 6 months’ duration to be operative 
throughout an interval of 10 years from August 97, 1958, in every, in- 
stance of the revocation of a withdrawal of public land. Thus, ‘it 
appears that the effect of the statute establishing the preference i is to 
encourage the States to make selections in satisfaction of their public 
land grants as rapidly as possible (H.R. Rep. No. 2347, 85th Cong., 
2d Sess. 5. (1958) ), but it does not, of course, compel them to do so. 
Hence, one must suppose, that, States selection applications will con-— 
tinue.to be filed after the preference right: to file has terminated. ‘Since | 
the: State. selection. preference it temporary in nature, Tam ‘unable to. 
accept: the appellants’ argument that the statutory provision forthe — 
State preference constitutes a Congressional preemption of the entire © 
area. of State selection which. amends existing administrative’ policy 
to conform. thereto so that the. Secretary of.the, Interior 1 no longer has 
any discretion. in the: consideration of State selection applications : and 
conflicting applications | for. private. rights. ‘The appellants: have : 
furnished. no evidence. of a, legislative. intent, to ‘that effect. 
On the contrary, before, the. Congress. granted : a State selection the — 
preference right described, the Department had. ‘recognized that a 
State selection application . proffered pursuant. to a legislative grant 
of public land evidences a claim. rising from.a. higher source than the 
application of a person who seeks to avail himself: of the privilege of 
acquiring 2 portion: of the public domain. ‘The Congress did not in- 
clude in the preference provision of the 1958 act any. inconsistent pro- 
vision which casts any doubt upon the validity of the Department's 
previous evaluation of State. lieu selection. rights. or the procedures 
which reflect such evaluation. Hence, I am persuaded that the statu- - 
tory 10-year period. affording an absolute preference right for the filing | 
of State selection applications is entirely consistent with the Depart- 
ment’s established conception of the nature of a legislative grant of 
public.land and with the Departments. established procedures for the 
consideration of. selection applications ; and. conflicting applications for 


| the initiation of private. rights | in public lands. | Ge fe Union Ott = | 


Company of California, A-29905. (March 30, 1964)... 
_ - 'Phis does not mean, however, that a. nonpreference-right State selec- 
_ tion application is entitled to priority of consideration; only that such. 


| application and applications for the, initiation of private vights in = - 
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the. same public inna are . to be considered at the same time and. a 
decision reached as to the suitability of the land for the different pur- 
poses indicated in the two applications. Thus, in this instance, the 
land office is now called upon. to determine whether the land described 
in the conflicting applications is proper for acquisition by the State 
of New Mexico in satisfaction of the.deficiency in its school grant or 
whether it would be proper to order the land into market to be sold. 

If the State selection application is in proper form, if the records 
indicate-that the State is entitled to indemnity for the land for which 
indemnity is sought, and if the land is suitable for State acquisition 
and need not be retained for some public purpose, the State’s applica- 
tion should be granted, even though, in the absence of the State ap- 
plication, the land could be classified as suitable for public sale. If 
the State application is not in proper form, if the State is not entitled 
to indemnification for the. land which is the basis of its request. for 
this land, or if the land cannot properly: be classified as suitable for 
disposition in satisfaction of a State grant, the State’s application 
should be rejected. If there are no defects in the public sale applica- 
tions, in the event of rejection of the State. application, these applica- 
_tions can be allowed if it is determined that the land is suitable for 
public sale and if any reason that may have precluded a favorable 
classification for State selection is not.also a bar to: public sale. 

- Consideration of the applications in this manner is. proper, how- 
ever, only if the State application is entitled to consideration because 
the State exercised. reasonable diligence: in. presenting it following the 
filing of the Burlingham applications. In previous decisions, the De- 
partment has held that 11 months’ delay after the filing of an applica- 
tion seeking private rights does not constitute reasonable diligence on 
the part of a State (Welson A. Gerttula, supra), but that a delay of 6 
months (Gerald Kolterman et al., A-27736 (November 20, 1958) ) or 
of 8 months (George £. Fakes: A-27606 (November 4, 1958)) is 
within the limits of reasonable diligence. Accordingly, it is apparent 
that a delay of six weeks need not require a conclusion that the State 
failed to proceed. with reasonable diligence. The appellants’ conten- 
tion that the period of delay by which the diligence of the State is 
rneasured commenced when the land became available for selection by 
the State cannot be accepted in lieu of the date of the conflicting 
application. from which the diligence of a State has previously been 
measured since the problem thus presented is whether the applicant 
for private. rights will be measurably affected by possible. changes in 
- conditions during a period between the filing of his application and 
that of the State selection application. Obviously, the applicant can- 
not suffer detriment because of a lapse of time which occurs before 
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his application is filed. Therefore, the period by which the reason- 
-ableness of the diligence exhibited by a State is measured runs from 
the time that the application for private rights is filed. 
Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (210 DM 2.2A (4) (a) ; 24. F.R. 1848), the 
case is remanded for consideration of the State selection application 
and the public sale applications 1 in accordance with the views set on 
in this decision. 
Ernst F. Hom, 
Assistant Solicitor. 


APPEAL OF R & M CONTRACTORS, INC. 


IBOA-225 | Decided April 21, 1964 


Contracts: Changes and Extras—Contracts: Additional a at ace 
tracts: Contracting Officer 


A contractor is not entitled to additional compensation where the extra work 
on which the claim is founded was performed outside of the paylines estab- 
lished by the contracting officer pursuant to his contract authority. Under 
such circumstances the work was unnecessary and the contractor wags a 
mere “volunteer” with respect thereto. ; 


Contracts: Interpretation—Contracts: Specifications—Contracts: Drawings - 

Where the contract specifications and drawings are not ambiguous, there is 

no need to construe the contract. The contractor’s interpretation being 
unreasonable, the doctrine of contra proferentem does not apply. 


- Contracts: Delays of Contractor—Conracts: Changes and Extras—Contracts | 


Performance. 


A contractor is entitled to an extension of time pursuant to the Clause 5 of 
Standard Form: 238-A (April 1961 edition) where unforeseeable overruns 
of estimated duane delayed the performance of the contract. 


BOARD OF CONTRACT APPEALS. 


The contractor has appealed timely from the Findings of Fact and 
Decision of the contracting officer dated March 30, 1962, which denied 
the contractor’s claims concerning measurement and payment for serv- 
ices and materials, and as to excusable delay. The aggregate value of 
the claims is $8,150. . 
~ On August 9, 1961, the éontractor: was iparasd a, contract in the 
total estimated amount of $90,788 for 18 items of work and supplies, 
based (with one exception) on estimated quantities and unit bid . 
prices. Standard Form 23-A (April 1961 edition) was included in 
the contract, as well as certain other provisions and specifications. 
_ Liquidated damages of $50 per calendar day were specified for delay 
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in completion of ihe work, which was required to be completed within 
50 days after receipt of noticeto proceed. 
_ The contract describes the principal components of the work to be 
performed near Yuma, Arizona, as follows: | 

a. Harthwork for and construction of approximately 2. 5 miles of unreinforced- 
concrete lined channel, having a bottom width of 2 feet. 

b. Harthwork for and construction of structures, including siphons: siphon 
with metering structure outlet, and pipe drop outlet. 

_@, Furnishing and eee metal bridge railings and open flowmeter. 


Claim No. iu easurement and Payment for E'mbankments—$7,500 


Contract Drawing No. 6 (423-300-158) is entitled “South Gila 
Valley Pump Outlet Channel No. 2. Typical Sections and Lining 
Details.” It is conceded by the Government that the drawing pre- 
scribed minimum dimensions for embankments, and this can readily 
be seen by examination of the “Typical Section” portion. of Drawing 
No. 423-800-158. The left side of the section shows an embankment 
“Tn Cut” area while the right embankment is “In Fill.”. The top width 
of each embankment is shown as “3’0’’ Min.,” while the height of each 
is shown as “1’0’’ Min.” | — . 
The contract provides, in substance, that the actual (or maximum). 
dimensions will be determined by the contracting officer. Subpara- 
graph (b) of Paragraph 86—Drawings, of the Specifications, sets. 
forth the authority of the contracting officer-in the following terms: 
' b. General—Some of the drawings are typical designs only and the dimensions 


of each structure will be fixed by the contracting officer to adapt the structure to - 


the existing conditions at the structure location. * * * . 

Similar provisions are found in the first sentence of Paragraph 18 
‘of the Specifications, which states as follows: : 

18. Staking Out Work — : 

a. Lines and Grades. The contracting officer will establish lines and erades. 
required for proper execution of the work. * * * 

From the foregoing, it is clear that the contract permitted the con- 
tracting officer to establish maximum dimensions in the performance 
of the work. These maximums could be the same as, but. not less than 
the minimum dimensions prescribed by the drawings (except, of 
course, that a change order could have been issued to reduce further 
the minimum dimensions). 

_ During the pre-construction conference the contractor was in- 
structed by representatives of the contracting officer that the 3-foot 

width and 1-foot height described on the drawings would be sufficient, 

except for an operating road on the south side of the east branch. 

The contractor, although he voiced no dissent at that time, appar- 
~ ently regarded the instructions at the pre-construction conference (and 
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also during performance at the site when similar directions and warn- 
ings were given) as being the result of misinterpretation by the con- 
tracting officer of the contract drawings. It is the position of the con- 
tractor that the contracting officer mistakenly considered the drawing 
dimensions to be maximum requirements, whereas such dimensions 
were actually minimum requirements. In taking this position, the 
contractor seems to have ignored the plain provisions of the Specifica- 
tions quoted supra. In the performance of the work, he persisted in 
ignoring the directions and advice of the contracting officer’s represent- 
atives, to the effect that the 3-foot top width and 1-foot height re- 
quirements should be adhered to, and that no payment would be made 
for quantities outside these lines. The contractor’s theory, concerning 
the dimensions which should govern the quantities of material and 
volume of work, was that since no maximum dimensions were specified 
by the contract, the maximum dimensions should be those determined. 
by the contractor from his experience and knowledge as being (accord- 
ing to his brief) “reasonably necessary to effect a proper embankment,” 
which “would fully insure protection for the canal lining * * *.” 

It was stipulated by the parties under date of October 8, 1962, that 
the quantity of material covered by Claim No. 1 is 7,408.4 cubic yards. 
- This represents the volume of material placed in embankments, out- 
side the paylines and in excess of the instructions of the Government. 
It is also stipulated that the quantity of 7,408.4 cubic yards “includes 


- an appropriate shrinkage factor, to compensate for the fact that the _ 


material was compacted when placed in the embankments.” 

_ The stipulation that the shrinkage factor is an appropriate one leads 
us to assume that appellant is not now pressing the argument advanced 
In his brief dated May 10, 1962, to the effect that the shrinkage factor 
was not properly eomputed by the Government because of the fact that 
a large proportion of the borrow material was placed in muddy areas 
where a greater volume of the material was necessarily used. The total 
quantity of borrow, measured in excavation, was used in the Govern- 
-ment’s calculation of compaction. Actually the taking into considera- 
tion of such additional quantities of borrow material would result in 
a higher ratio of borrow to embankment for the shinkage factor, and 
thus would be more favorable to the contractor rather than otherwise. 
In any event, we conclude that the method of computation used by the 
Government was proper. 

The principal remaining argument advanced by appellent involves 
invocation of the doctrine of contra preferentem. We have applied 
that doctrine, where properly applicable, on numerous occasions. 
‘Here, however, there was no ambiguity. The authority of the con- 
tracting officer to “fix the dimensions of each structure” and to “estab- 
lish lines and grades for proper execution of the work” was clearly 
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spelled out by the. nénteuet. It. has been. held that where: no ambiguity 


-. exists there is no need to.construe the contract.? _ 


Also, if the contractor, in computing his bid price, relied, as eladiied, 
on his alleged assumption. that the minimum dimensions on the draw: 
ing could be reasonably | exceeded, the absence of specific maximum 
dimensions i in the contract should ‘have prompted an inquiry by him, 

‘since such absence of maximum dimensions i is the alleged. ambiguity 
complained of by appellant. 

Here the contractor remained silent as to the supposed ambiguity, 
not only during the bidding period but in the preconstruction confer- 
ence, where he appeared to acquiesce in the instructions concerning the 


limitation of pay lines for embankments. The contractor offers an 


interpretation of the contract, which is based mainly on. the presence | 
of minimum dimensions in the drawing and the absence of explicit 
maximum dimensions for embankments. This construction of the con- 
_ tract would make the contractor, rather than the contracting officer, 
_ the arbiter concerning the maximum queniues and volume of work to 
_ be performed. ; | 

‘Such 'an interpretation is so semaned as to be unreasonable.- The 
unreasonableness of the interpretation eee the application of the 
doctrine of contra proferentem.? 

In Consolidated Engineering Oo. , Ine. v. Onited States’ the cou 
said : | . 

sai We think that plaintit, aware of an scuibieidiy: perhaps inadvertent, in 


- the defendant’s invitation to a contract, could not accept-the contract and then 
claim that the ambiguity should be resolved favorably to itself. — 


Accordingly, the. Board concludes that, as to the work performed 
and materials used in the construction of embankments outside of the 
pay lines established by the representatives of the contracting officer, 
the contractor was a mere “volunteer” and may not recover r additional 
compensation.* 


Claim No. 2Oonorete pe of itered Pipe. Bends—$800. 00 


_ Phe contractor claims that it is entitled to additional compensation 
for work of encasing in concrete 9 mitered pipe bends. A total of 
_11-such pipe bends were involved, the encasing of 2 of them having 
been paid for by the Government. The contracting officer found that . 


1 Hongkong & Whampoa. Dock Connane, Limited v. United: States, 50 Ct. Cl,.213, 222 
..(1915) ; Triangle Construction Company, IBCA-296 (March 2, 1964); Northwest Marine 

Iron Works, IBCA—213 (October 26, 1960), 60-2 BCA par. 2837, 2 Gov. Contr. 568 (i). 

2 Promacs, Inc., IBCA-317 (January 31, 1964), 71 I.D. 11, 1964 BCA par. 4016, 6 Gov. 
Contr. 116(a); B. W. Construction Company, IBCA-297 (October 23, 19638), 1963 BCA. 
par. 3922, 5 Gov. Contr. 565(d), and cases ates therein. | 

398.Ct. Cl. 256, 280 (19438). 

4 Breymann Dredging Oo. v. United States, 105 Ct. cl. 400 (1946) ; citing Great Lakes 
Dredge & Dock Company v. United States, 104 Ct. Cl. 818 (1946) ; Carson Construction 
Company, IBCA-21, IBCA-25, IBCA~28, IBCA-34 (November 22, 1955), 62 LD. (422, 428, 
6 CCF par. 61, 736. . 
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only these 2 pipe hends were. ordered by the Government to be encased 
in concrete, pursuant to the contract provisions and drawings which 
make the jperformance: of any such encasement work dependent on — 
specific . instructions therefor by the contracting | officer. The’ con- 

tractor contends that the contract provisions and drawings direct that — 


all mitered pipe bends be encased in concrete. 
The pertinent portion of Eeperee 59 of the Specifications entitled 


“Bends,” i is as follows: 


59. Bends. ‘Bends at chaneee in alinement. or igride of. pipelines may be 
made by the use of precast elbows or mitered bends, or where indicated on the: 
drawings. or where approved, bends may be made by opening the’ joints on one 
side of the pipeline a maximum of \% inch. Where shown on the drawings or 
where directed, pipennee ® shall be laid-on Hone Farias curves in lieu of construct- 
ing bends. 

The contractor shall fusniah precast 2% degree elbows, containing not less 
‘than the: prescribed reinforcement for the adjacent: pipe, sufficient in number. 
to provide the required bend in the pipeline; or mitered bends ‘may be fabricated oe 
as Shown on Drawing No. 10 (423-300-152). 

Methods of constructing mitered pipe bends are shown on Drawing No. 10 
(423-300-152). . The contractor shall construct. concrete encasements where 


shown on the drawings or directed, and in accordance with the details shown --~ 


on Drawing No. 10 (423-300-152). ‘The pneumatically applied mortar used for 
encasing mitered pipe bends shall conform to the requirements specified: below 
for miteredbends. (Italics supplied.) 

Drawing No. 10 (423-300-152), as stated in Paragraph 59 er 
above, merely shows methods of constructing mitered bends, and de-- 
tails of constructing concrete encasements therefor as one of the — 
methods of reinforcement. It does not purport to.show where mitered | 
pipe bends are to be installed in the pipelines, nor does it purport to 
show which mitered pipe bends are to be encased in concrete. None 
of the other drawings attached to the contract show where concrete 
- encasements shall be constructed. 

Accordingly, since none of the drawings show where conarete encase- 
_ ments shall be constructed, such work is to be performed where 

directed. 

The contractor eat an onton: under Paragraph 59, either of fini 
nishing precast elbows for bends in the pipelines, or ‘of fabricating 
mitered pipe bends. It chose the latter method; however, that option 
did not include the encasing any of the mitered pipe bends} im concrete.. 
‘Encasement in concrete was only one of several methods shown on 
Drawing No. 10. for constructing and reinforcing mitered pipe bends. _ 
Another method shown was that of bending the mitered: pipe bends, 
which was the method the contractor was directed to use for the 9 pipe - 
bends now in dispute. That method he failed to. employ. We see no | 
_ ambiguity in the drawing or in the specifications. Hence, there is no = _ 
need to construe them.’ — a ee ee 
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The } dontractor apparently chose: to rely on’ ‘ts s interpretation of 
the specifications and drawings, in‘lieu of following the correct ex- 
planation: and directions of the contracting officer. In taking this — 
course Of action the coritractor assumied the character of a “volunteer” : 
concerning the additional work involved'in the use of concrete encase- 


ment, ® and hence, is not. entitled to additional ‘compensation therefor. . 
_, Claim No. Pa is denied., oe | 


- Claim Wo O. =, scusable 2 Delay~$850 


“Notte te proceed was received by. the contractor on ‘August 19, 1961, 
‘thus eotablisiting, November 1%, 1961, as the required date. for com- 
“December: 13, 1961... ne paragraph ¢ 6. on. “page 3 of the contracting 
officer’ s Findings and Decision, it is stated that as a result of Change 
Order. No, 2, “November. 27, 1961 was considered the. new. contract - 
completion date. » The Board computes the delay period as consisting 
of the 3, days : remaining | in November plus the first 13 days of Decem- 
der,. or a total, of 16, days... "Nevertheless, the contractor. was: charged | 
with, te: days and. $850. 00 Aiquidated damages, This, obviously, is 
incorrect. © ane 
| Moreover, the Board aie trons, the position. taken by the Gon: 


“ment in denying extensions of time for. overruns ; of estimated quan- 


tities... It is true, as. stated by Department Counsel, that in the absence 


? of appropriate contract provisions, there can be no adjustment of the 7 


“established contract, unit. prices, where the actual quantities vary. from 
‘the. original, estimated quantities.”, 7, _ However, that’ is not the issue 
‘before 1 MSs y « . 

In obder for a delay ¢ in, performance of a. ‘contract to be excusable 
(a as provided i in. subparagraph (d) (1). of Clause 5 of. Standard Form | 
O8-AY: such delay. must arise from. “* * * unforeseeable causes. be- 
yond the: control and without the fault or negligence. of the Con- 
tractor * * #2? The Board, considers that these criteria have. been 
a4 satisfied, as will be discussed. infra. Pees 
> The Government relies (mistakenly) on oie So- tealied eA potee diate 
: Quantities” clause i m paragraph ¢ 4 of the Specifications of the contract, 
. which. reads as follows: . | 


4. Quantities. and, Unit Prices. “The quantities. sigted In. - the schedule are 


© Note. 4 supra. 7 


| Otis: Williams and Company, IBCA+824: (September 5, 1962), 69 LD. 135, 1962: BeA 
‘par. 3487, 4. Gore: Contes aTL; Jd. D. eae ied rac etl Tne., IBCA~40, 63 ‘TD. 289, 805 


(e880) 
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unit prices agreed upon will be in full for the completed work and will cover | 
‘materials, supplies, labor, tools, machinery,. and all. other. expenditures incident 
to satisfactory: . compliance. with the, contract, unless. otherwise. ‘Specifically 
. provided, : 


The foregoing clearly applies to. dais for increased compensation, 
Extensions of time are-not mentioned. . ee 7 
We consider that the foregoing provisions do not i in vany way modify 

subparagraph (d) (1) of Clause 5, quoted in part supra, and cannot 
be said to deprive the contractor of his right under Clause 5 to an 
extension of time for. completing the.work..'This'Board, as well as 
the Armed Services Board of Contract Appeals, has held that over-— 
runs of estimated quantities constitute a | proper. basis, for granting 
‘extensions of time.® = 
~~ The Government’s principal arguinent concerning this claim seems to 
‘be that the “approximate quantities” provision , has the: effect. of caus- 
ing the dimensions and. specifications, ‘set forth elsewhere i in the’ con- 
‘tract, to prevail over the estimated. quantities’ stated i in the schedule. 
“We are in agreement, with this reasoning’ ‘only i in so far as it concerns 
the effect of the overrun or ‘underrun on the unit. prices. “If the actual. 
quantities, as determined by the drawing: dimensions and specifica-— 
‘tions, exceed the estimated quantities, the contractor has @ measure © 
of protection as to price and cost. In such an event, he receives an 
‘automatic and commensurate inctease in’ total payments based on 
unit prices for the increased. volume of work, 

- However, this ‘type of ‘protection | does not ‘shield’ the contractor 
: against the imposition of liquidated damages, where the j increases in 
quantities have prolonged the ‘performance: period. | _ Although it may 
the real quantities involved, from a study of the drawings). specifica 
‘tions, Jogs of exploration, ad examination of: the’ site, ‘such’ an inde- 
é pandent estimate can be only 3 an approximation at best. Hence, it may 
“not afford adequate protection against liquidated damages i m the: vent 
“of delay dite’ to. overruns. For example, 1 in thé instant, ¢ase,no agree- 
‘Wiént ‘was rhadeé between the partiés at, any ‘time ¢ concerning t the shrink- 
age ratio for determining compaction quantities. “Hence, the ‘actual 
quantities could not be determined ‘until completion. Also,. excessive 
-moisture’in portions of the work site made it necessary 1 to use larger 
quantities of fill than would have been necessary under normal condi- 
tions. This was'without any fault on the contractor’s part. 

Moreover, it is possible for an overrun of a comparatively iioderate 

extent to delay the work by a matter. of one or more days. . Where © 








aR, G. Brown: Jr, and Sompaiy), ‘IBCA-856° (July: 26, 1968)'.. 1963 BCA nae 3799, 5 
Gov. Contr: 406(k); BR. G. Brown, Jr., and Company, IBCA~241 (December 12, 1961), 
61-2 BCA par. 3280, 4 Gov. Contr. par. 89; Ashton-Merdien Company, ASBCA No. 7912 
(July 26, 1963),.1963 BCA par. 3836, 5 Gov. Contr. 523; R. G.. Foster. &:° Company, 
ASBCA No. 6459 (ebruary 24, teem 61-1.BCA par. 2957, 3° Gov. Contr. 298(g). 


A821. 0- APPEAL. .OF R, & M.. CONTRACTORS, INC... wa + 189 
es & Aprit Q1, 1964 


such minor variations occur as to several comic items, a Peonsiderahls 
delay may result, subjecting the contractor to assessment of a substan- 
tial amount in liquidated damages. ’ Such‘small overruns (and under- 
runs) are not susceptible of being anticipated, and we consider them to 
be unforeseeable within the meaning of Clause 5, as well as being with- 
out the fault or negligence of the contractor. 
These difficulties are recognized by the Bureau of Public Roads, 

_ which includes an express provision in its contracts.2 Such an express 
provision is, of course, merely the product of what we consider to be 
the.applicable law with respect to delays caused. by overruns. ° 
Appellant sets forth, in its letter of February 2, 1962, several in- 
stances of overruns in the performance of the contract, with requests 
for extensions of time. That letter revises the claims in the contrac- 
tor’s letter of November 18, 1961, arid states that’ the actual quantities 
‘listed are exclusive of those quantities which are in dispute with 
' respect to alleged: over-building of embankments,. described in Claim 
No. 1. The details are shown in the following tabulation: 


eee bye see | foe oe ac _ Esti-. os 7 ber of 
Item.| - . ~ - - Description tg 5 - i... Unit-: . ‘| mated:|‘ Actual | Excess} days’ 
No. pg . a ; quan- |, quantity exten- 
ake oo : fe D SP Ge ee Skeid 2 a ? tity: fies: ce fet h.0° +} sionre- 
quested 
1 | Excavation for channel_._-.-.___._.----. Gu.'yd_.___>.-_-| 24,000 | 25,946 | 1,946. 2. 

3} Overhaul._.---.-.-.-_.--.----.------- _--| Mile cu. yd_-___-- 8, 000 8, 945 945 1 

4 | Excavation for structures.__._._-__-- pene) OM VO satcotaods .|. 1,750 2,100 | 350 1 

7 | Trimming earth foundations for concrete | Sq. yd-..--.-..--- ‘18, 115 19,586 | 1, 471 1 

||. lining. . Riis Mee Wee At caer eek eee a, oe 
9'| Unreinforced acne: in channel Ining_-| Cu: ee aA 1,020 | °° 1,090" — WMP 1 
-10 | Furnishing and handling: cement _:s.-._- ~Bblit 2222. -22_2--] °1,400°}. 1, 718. 49 | 313.405) 0°: 1 
: Ht ee and Placing . reinforcement *Lb_..--------2----] 4/260:}-_7,821,] 3;561 | 2 
Total number of days? extension Wenweseteneasesstecss|Syat555.| eee eS eel eeneeoue 9 
-- requested: : ae cer : ; 


Under paragraph (d) of Clause 5 of the contract, it is the respon- 


® “Standard Specifications for Construction of Roads and Bridges on Federal Highway 
Projects” (January, ance eiitton).. - Sirallar. - provisions . are, found, in Section 8.6 of the’ 
1957 edition. 

Section 8.6 Ghiiteact Time, of the 1961 Rocuhen dane fnckenorstea by reference in a 
number of contracts of the: National Park Service and administered by the® ‘Bureau - “of 
‘Public Roads, meets the problem as follows, fu paragraph (2) : 

-(2) If the satisfactory. performance of the. contract with changes, extensions, or: in- 
‘ ereases ordered or authorized by ‘the engineer results in the final amount earned, exclusive 
of the cost of all changes covered, under paragraph’ (1) above, being greater than the orig- 

- inal contract amount, the contract time shall be increased in the same ratio that the 
- total amount earned, exclusive of the cost of all changes covered: under paragraph . (1) 
above, bears to the original contract amount, except that in exceptional cases--where this 
procedure is inadequate to. provide an equitable aejustment in time, some other basis for 
time adjustment. may be authorized. 
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sibility of the contracting officer to- 


eek ee ascertain the facts and the extent of the delaxr. ana extend the time for 
. completing the work, when, in his judgment, the findings of fact justify such an 
extension oe a ; ; : : 
~The contracting officer has not. made specific findings ¢ concerning the 
extent of the delays claimed to be excusable, presumably for. the reason. 
that, in his judgment, an extension, was not justified.. However, the 
‘Board finds that the facts justify . an extension of time for the mariber 
of days claimed. As we said in E astern M aintenance C ompany ” . 
Accordingly, wink the contracting officer, through. Hed yertente or error, has 
failed. todo *.* *, the Board will do. . 
Additionally, considering the lapse’ of time. which Has oosurred. since — 
the contractor’s last claim letter of February 2, 1962, the Board con- 
cludes that.no useful purpose will be served by romandins this portion 
of the appeal to the contractirig officer for the preparation of new or 
supplemental findings as to the extent:of the excusable delay.” | 
We conclude that the contractor is reasonably entitled to an exten- 
sion of time of nine days, from November 27, 1961, to December 6, 
- 1961. The unexcused portion of the delay is therefore reduced to 7 | 
days, from December 6 to 13, 1961. The unexcused period of 7 days” 
1S presumably related to the additional work involved in the quantity 
of 7,408.4 cubic yards placed. i in embankment outside ot pay alia as 
described under Claim No. 1 supra. : 


Conclusion 


A. The ap peu 1s suisaitied in part, as to Claim No, 3, jad an exten- 
sion of.time of nine days is granted, to December 6, 1961. oe 
B. The appesl is denied as to Claims Nos. 1 and 23 in their entirety. 


Tuomas: M. Durston, Mu ne: 
I Concur: 


Paur H. Ganmr, Chairman. : 
REX N. AND MILDRED B, ANDERSON 
A-29881 --s*—sdDecidded April 24, 1964 


| Withdrawals and Reservations: Reclamation Withdrawals—Mining Claims: 
Mill Sites—Mining Claims: ‘Withdrawn Land 
, Land withdrawn for . reclamation purposes can be opened to location under 


the mining laws only where the land is known or believed to be valuable for 
“minerals ;- consequently, nonmineral land in a reclamation withdrawal can- 


10 TBCA—-275 (November 29, 1962), 69 ILD. 215, 1962 BCA par. 3583, 5 Gov. Contr. 44(h). 
- 41 Fdem. 
_ 2B The remaining 7 days of delay, to December 13; 1961,:are not excused. . 
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an in the acne. of other ednctaerations: ‘be opened for location of a mill 
site, which i is locatable. only on nonmineral land. 


‘Withdrawals and Reservations: Reclamation Withdrawals—Mining Claims: cs. 
. Mill Sites—Mining Claims: Withdrawn Land -.. 
In opening reclamation withdrawn land to mining ‘location itis necessary. pane 

each 10-acre subdivision be mineral in character but it is not required that 

' > every acre of the 10- -acre tract be mineral-in character ; “consequently where 
‘a tract of land is opened to mining: location: and part of: the land is non- 
mineral in character, that ‘part: of the. land. can ‘be included in a mill site. © 


APPEAL FROM THE: BUREAU OF LAND MANAGEMENT 


Rex N. and Mildred B. Anderson have appealed. to the Secretary of 
the Interior from: a decision dated November 23,-1962, in which the 
Acting Assistant Director of the Bureau of Land Manairement affirmed 
a. decision of the land office at Boise, Idaho, rej jecting their application. 
for opening to mineral entry of certain land in the vicinity of a 
reservoir area under reclamation withdrawal. The’ rejection was 
predicated upon the conclusion that’ a mill site can be located orily on 
land nonmineral in character (Rev. Stat. § 2337 (1875), 30 U.S.C. § 42 
(1958) ) while land under reclamation withdrawal which may be 
opened to mineral entry must’ be known or believed to contain valuable 
_. deposits of minerals (act of April 23, 1982, AT Stat. 136, 43. US. C. 
§§ 154, 155 (1958) ). : 
The: appellants hold a number of mining claims located in Odtobsr 


1912, referred to as the Daley claims, and one known as the Daley Mill — 


Site, located in June 1919, in lots 1 and 3, sec. 14, T.1S.,R.8 E., B.M., 
Idaho. These lots, with others, were withdrawn for reclamation pur- 
‘poses‘on February 10, 1942, and the Anderson Ranch Dam was built 
about two and one-half miles‘above on the South Fork of the Boise . 


River. On August 14, 1959, the claimants located the Rex Mill Site - | 


on an area of 4.952 acres, partly within the. existing Daley Nos. 1 and 
36 claims and partly on land not ‘included in any mining claim but 
included in the reclamation withdrawal. Subsequently, they filed an 
application for patent for the King B lode claim and the Rex Mill Site. 
The’ Rex Mill Site was declared null and void and the application. 
rejected as to it because the location was made on withdrawn land. 
This decision was affirmed by the Director of the Bureau of Land 
. Management on September 11,1961. Subsequently, the claimants filed 
an application for opening lots 1. and 3 ee af. 50 a to mineral 
location. : 
The land office rejected the appteutian to open. the wihdis ea td = 
to mineral location on the ground that, although the applicable statute 
_ could be interpreted to permit the iseafion of a mill site on reclamation 
withdrawn land, such interpretation might be in conflict’ with the de- 
-partmental pavilation which requires that land to be opened to mineral . 
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location be “known or believed io contain valuable deposits of min- 
erals.” 48 CFR 3400.4, 29 F.R. 4569. On appeal, the Director held 
that there is no conflict beiwocd the statute and the regulation because 
the statute also requires that withdrawn: land which may be opened to 
mineral location must be known or believed to be valuable for minerals. 

On appeal to the Secretary of the Interior, the appellants request 
that the Department allow them to obtain use of the requested area 
by. whatever legal or equitable. procedure isavailable. . . 

Section 1 of the act of ca 23, 1982, supra, pubis in pertinent 
part: ae LS hie cases 45 4 Jeu eee, 
_ That where -e public lands of the » United States have Bean siehdiawli: for possible 
use for construction purposes under the Federal reclamation laws, and ere 
known or believed. to be valuable: for minerals and would, if not so withdrawn, 
_ be subject to. location,and patent under: the general mining laws, the Secretary 
of the Interior, when. in his opinion the rights: of the United States will. not: be 
prejudiced thereby,. may, in his discretion, open the land to location, entry, and. 
patent under the general mining. laws » ama _ {Italics added.) » 


The appellants: basic. position. seems. to. be that. igeations far mill 
sites come under the general mining laws and that therefore, since’ the 
statute authorizes the Secretary to open reclamation withdrawn lands 
to “location, entry, and patent under the general mining laws,” he can 

do so even though the withdrawn and sought for a mill site is non- 
‘mineral in character. This argument cannot be accepted since to do — 
so would be to read out of the statute the specific qualifications that 
only land “known or believed to be valuable for minerals” can be 
opened to location. The appellants have submitted no plausible basis 
for reading the statute in this fashion even though it may be conceded 
that the disposition. of lands for mill sites comes under the general - 
mining laws. I agree, therefore, with the decisions below that the 
Department. cannot open to disposition under the mining. laws land 
which is not known or believed to be valuable for minerals, . 

This does not, however, mean that appellants’ application must be 
rejected in its entirety. ‘The appellants have applied for the opening 
of two lots comprising a total of 57.70 acres, (lot 1, 18. 80 acres; lot 
8, 38.90 acres). This appears to.be in accordance with the. regulation 
governing the filing of such applications, which provides that the land 
the applicant desires to locate must be described by legal subdivision, | 
if surveyed. . 43 CFR 3400.4, 29 F.R. 4569. This, in turn, is consonant 

with the long- -standing administrative practice of disposing of public 
_ lands in the terms of smallest legal subdivisions, Le., a quarter-quarter 
section or a lot. 

In the case of the mining laws, however, it 1S provided with respect 
to placer claims that legal subdivisions of 40 acres may be subdivided 
into 10-acre. tracts. Rev. Stat. § 2330, as amended, 30 U.S. C...8 36 
(1958). Because of this, the. Department has required that. each 10- 
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acre , ér act ‘veladed in a placer claim be nwa to be sees in char- 
acter. United States v. C harles H. and Oliver M. Henrikson, 70 I.D. 
212° (1963) ; Crystal Marble Quarries Co. v. Dantice et al., 41 L.D. 
642 (1918). Accordingly, i in opening reclamation withdrawn land to - 

location under the mining laws, it would seem essential that each 10- 
~ acre subdivision be shown to be mineral in character. 

_ In determining the character of each 10-acre subdivision, it does: not. | 
appear to:be essential that each acre be found to be mineral in char- 
acter before the 10-acre tract can be opened to mining location. ' See 
the Henrikson case, supra. “Thus it may“be that a portion of a 10- 
acre tract. which-is opened-to mining location will be nonmineral land. 
-, According to appellants’ statements on. appeal, only 3.acres of: the 
Bf. 50-acres.applied for-are not: included in existing: mining: claims:: If 
- the'10-acre subdivision or subdivisions including the 3 acrés are known 

or believed to be valuable for miterals, there would seem to be no ques- — 
tion that, the subdivision’ or subdivisions could. be opened. to location 
under the mining laws despite the fact. that:.3. acres contained therein 
are nonmineral land. Once the subdivision or subdivisions are opened 
to location, there would appeat to be: no areea bar to including the non- 
mineral land in'a mill site. “~~ 

_It may be objected that ie conclusion cir cumyents. the. plain. lan- 
ouage of the 1932.act. However, the public land laws are, of neces- 
sity, based, upon practical. considerations. ‘They do. not require. that 
the character of each, acre or. of each square. foot. of. land must be 
determined in making disposals under the mineral and nonmineral : 

land.laws. The practice of. dealing with land. in terms of smallest 
a legal subdivisions of. 40 acres or 10 acres or even O14 acres? reflects 

_ this. : 

Accordingly, tlie. case ‘should a reconsider ed to ‘determine whether 
all of lots 1.and 3 or parts. thereof including. the three acres in ques- 
tion may be opened. to mining: location under the 1932 act. in accord- 
ance with the principles: discussed in this decision.’ _ : 
| Therefore, pursuant to the authority delegated: to. the Solicitor by 


_ the Secretary of the: ‘Interior (210 DM 2.24 (4) (a); 24 F.R. 1848), 


the. decision appealed. from is: set: aside and the case remanded for 
further consideration i in accordance with this decision. 


> ener p. Hom, 
Assistant Solicitor.” . 


are: 


a Ae: for lode. _latrng, which | are: not located, in coatoralty with: ae ‘public land surveys,’ 
it ‘would. still. seem proper. to require.that: each 10-a -aere’ subdivision hee of which | is to be 
located be shown:to be mineral. in character:: i ad 

2 See John McFayden-et at., 51 LD. 436 (1926). : 

8 This assumes ‘that: no other, withdrawal or: reservation. would: bar. :a. ill site: ipcation 
even if lots land 3 are: es under the 1932 act. 
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Mining laine Discovery —Mining Claims: Deteriniziation of Validity a 
Although a mining claim may have’ been valid: ‘in the past: because of a dis- 
-eovery on the claim of.a:valuable deposit of mineral, the mining claim will 
lose its validity if the mineral deposit ceases to be valuable because of a 

» change in economic conditions. ae 


‘Mining Claims: Discovery—Mining C Claims: ‘Détermination of Validity 


“Mining claims located for manganese ‘nust be declared’ null and void for lack 

of a discovery where, although manganese was sold: from some of the claims 

_ and other claims in the vicinity during World War II and the post-war 

~ period | when: a Government buying program. was, in existence, the evidence 

shows that since the end of the buying program ‘in. 1959. the price of man- 

‘ ganese hag dropped 50 percent and sales of domestic manganese have ceased 

-and there is no reasonable prospect of a future market, ‘the need for man- 
ganese cane adceets Dy higher . grade. agarnes manganese. . ae 


APPEALS FROM THE BUREAU OF ‘LAND ‘MANAGEMENT 


Separate contest’ pioceedinee ‘ initiated by the United States Forest 
Service, Department of Agriculture, were brought against certain lode 
mining claims located.in Coconino County, Arizona, within either the 
Coconino or Sitgreaves National Forests, following the filing of 
mineral patent, applications for the claims by the locators ‘or their 
successors in interest:’ In all the proceedings, the Forest: Service 
charged basically that the claims were invalid because‘no valid dis- 
covery, within the. meaning of the mining laws,? existed on the claims, 
and becatise the lands were nonmineral in character. In the ‘proceed- 

ings against: Leo E, Shoup’s mining claims, ‘a third charge was made 
‘that patent’ was not sought in good faith baciitise the. applicant seeks 
“ownership of the land for purposes other than: muting. peperats hear- : 
Ings were held on the charges in each case, 8 

In two of the procsedines, those involving: ‘claimants Reid Smith - 
and the Estate of Robert F. Beecroft, the hearing examiners dismissed 
the contests on the ground that the ¢laims were valid: -' The Assistant: 
Director, Bureau . Land Management, affirmed those actions, finding 


1'The atten niiibetis mineral patent sopltentlon numbers, and the names ‘of the claims 
involved are set forth in the appendix by the claimant’s hame and the appeal numbers | 
listed above, together with a: general description of the sections where the claims are 
located.:. Also ‘listed in the appendix are :the dates of’ the hearing examiners’ decisions, 
- with the action taken therein; andthe ‘dates. of: the- decisions of the. Assistant Director, 
Bureau of Land Management, with the action” ‘taken on. the appeals’ from the: ‘hearing’ 


- examiners’ decisions. . 
-® Rev, Stat. earl, 2820;: 2325 (1875) : 30 USC, 522, 23, and a 20. 958). 
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| theit there - was a discovery. as required by the mining hws on, each 

~ Claim. ° The Forest Seryice has appealed to the Secretary. of the In- 
terior from the Assistant Director’s decisions. 

In: the proceeding involving Leo E. Shoup’s | mining claims, the 
_ hearing examiner found that there was not a valid discovery of a vein 
or lode in rock in place bearing a valuable mineral. deposit and de- 
-clared the claims to be null and void. On the charge that there was 
not good faith he ruled: that. there was. no showing that the claimant 
had not located the claims i in good. faith and therefore evidence which 
was produced at the hearing showing his intent to.sell the claims after 
patent. was obtained was. not sufficient. ground for invalidating the 
claims.. The Assistant. Director affirmed the decision. on the first 


ground but held that it.was unnecessary, therefore, to make a ruling 


_ on the good faith question. Shoup has appealed to the mecretary from 
that decision, requesting a reversal or a,rehearing. 7 
In-the. proceeding involving. Alvis F. Denison’s mining claims, the 
hearing examiner found that none of the claims had mineralization 
of vale or extent as lodes in rock in place, rather than as placers, 
sufficient to constitute:lode discoveries, and rejected Denison’s mineral 
patent applications. The Assistant Director in effect reversed that 
decision as to the question whether the claims may be considered as 
lodes or whether they are actually placers and vacated the decision 
as to four. of the sixteen claims involved, finding that there was a valid. 
- lode discovery on those claims. However, he affirmed the action of 
the hearing examiner in declaring the other claims to be null and void. 
for lack of discovery by finding that there was no discovery on them. 
Both the Forest Service and Denison have appealed from that decision. 
All of the claims in these proceedings | were located for, and the 
- claimants allege them all to be: valuable for, manganese. The Shoup, 
Smith, and Beecroft claims lie in adj oining townships and the Denison 
claims are about 40 miles distant. In all of these cases, the Forest - 
Service has raised a central issue as ‘to what criteria should be applied 
‘to determine whether there has been a valid discovery. It contends 
that the Bureau. improperly failed to consider present economic con- 
ditions in determining whether the mineral deposits on the claims are 
“valuable” within the meaning of the mining laws and-that the Bureau 
improperly relied only « on past economic conditions and hypothetical 
; possibilities i in the future. It contends that there is no general market. ~ 
in this’ country for manganese of the. quality and quantity that may 
- be found ‘on these elaims, that market conditions are depressed due 
to the availability of imported manganese of a much higher quality 
at cheaper prices and the termination of the United States Govern- 
ment’s stockpiling program in: manganese, with manganese. currently 
being poe in eXcess quantities: in the stockpiles. 
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The mining claimants bec to ‘these contentions. Generally, the 
_ claimants allege that’ manganese is a mineral having intrinsic value 
- and that therefore marketability need not be shown, citing a Solicitor’s 
opinion of September 20, 1962 (69 L.D. 145), and that the test of dis- 
covery as enunciated in the leading case of Castle v. Womble,.19 L.D. 
455, 457 (1894), requires. only that a prudent man have a reasonable 
prospect of success in developing a “‘valuabie” mine and not a “profit- 
able” mine, as contended by the Forest Service. 

_ Although in these cases there does appear to be a avceatys in the 
quality and quantity of manganese present on the claims, which may 
to a certain extent account for the differences in the rulings of the hear- 
ing examiners and the Assistant Director in these cases, there also ap- 
pears to be some inconsistency in the application of the prudent man 
test’ to these cases. ‘Because of the importance of the central issue 
raised by the Forest Service and similarities in these cases as to the na- 
ture of the minerals involved, their disposition, and their commercial 
usage and marketability, and ‘bécditise séveral of the witnesses testified 
in two or more of thé hearings, these cases have apeen consolidated: for 
consideration of the appeals. a 

~The prudent 1 man test, ‘as s originally stated ply Casite Vv. . Woinble, 
Supra is: | | 

a ae wheres aitetals uheve Bech found and the evidence? is of such. a character 
that a person of ordinary prudence would be justified i in the further expenditure of 


his labor and means, with a reasonable prospect of: success, in developing a 
valuable mine, the requirements of the statute have been: met. (P. 457.) 


This test has been. quoted or ‘cited with approval by the United States 
Supreme Court in Chrisman. v. Miller, 197 U.S. 818, 322. (19085), and | 
other cases, most. recently i in Best v. Humboldt Placer Mining 00., 871 
U.S. 334, 335 (1968). 

After establishment of the ‘batic nails ou discovery, ae Daparaeat 
was confronted .with situations in which applications for mineral 


patent were filed for claims which might previously have been valuable 


for gold but which were not. shown to be valuable for gold at the time 
of the applications, for patent. In United States v. M argherita Logo- 
marcint, 60 I.D. 871 (1949), the Department. held that before a, patent. 
can be issued it must be shown as a. present fact that the claim-is valu- 
able for minerals. The Department held to the same effect in United 
; States v. Lem A. and Elizabeth D. H ouston, 66. I.D. 161 (1959), point- 
ing out that although a mining claimant need not apply fora patent to 
his claim he exposes himself to the chance that at:some time the condi- 
tions on his claim will no. o. longer support the issuance of a patent. 


8 Alvis Denison testified for the claimants: in all four. cases, John Beecroft for the claim- 
ants in all but the Denison ease, and H. J. Vander Veer for the claimants in the Smith and 
Beecroft cases. Joseph H. Morgan and Donald J..-Morgan were counsel for the claimants 
in all the cases. 
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Both the Lopes and the H. ouston. deeisiotis were cited for these 
propositions by the Supreme Court. in. Best v. Humboldt Mining lon: 
supra at 306. ore 

‘In-the 7, ouston case, ihe Department ea as neeedart not only the 
Logomareini. case but ales the cases of United. States v. Pumice Sales. 
Corporation, A-27578 (July 28, 1958), and United States:v. Alonzo A- 
Adams, A-27364 (July.1, 1957). The Pumice case, unlike the others,,- 
~ involved mining claims located for a mineral of widespread occurrence, 
pumice. The validity of such claims depends. upon an aiffirmative 
showing of a present demand or market for the mineral.. Foster v. 
Seaton, 271 F.2d 836. (D. C.-Cir.. 1959). - In the Pumice case it was 
shown that pumice from one of the:claims had. been sold.and: used for 
commercial ‘purposes in'the past but that operations were then. shut 
down and no present ‘demand’ ‘existed for the pumice. The ‘Depart-. 
ment held that although the claims may ‘have been. valid in the past 
they. had ‘become. invalid for lack of a: discovery. The Pumice case 
did not involve. applications for.patent... Le % t 
The: Adams case involved applications for patent to ‘weld hae 
| claims. “The Department ‘held'the élaims to be null and void for the 
reason. that the evidence showed. that the gold values on the claims were. 
so low.in. comparison to the cost of operations required. to recover the 
gold. that-a prudent man-would not be justified in the further expendi- 
ture of labor-and means with: a reasonable prospect of developing a 
_ valuable mine. The Department | re] jected the claimant’s contention 
that more weight-should have been given: to the evidence of values re- 
covered in'the past, saying that it was not suflicient that a valuable 
discovery may have been made in the past, citing the Logomarcini case. 
- The Adams decision was challenged in court but:sustained in Alonzo 
A. Adams v. United States, 318 F.2d'861. (9th Cir. 1963). The court. 
expressly affirmed the ruling in the Logomarcinz.case. 

More recently the same court has rendered another decision which 
appears: to. be decisive of. the central issue presented in the appeals 
under consideration. In Mulkern v. Hammitt, 326 F. 2d 896 (1964), 
the court sustained a decision of the Departmnet holding two mining 
claims null and void for lack of a valid discovery of gypsum or silica. — 
United States v.G. CO. (Lom) Mulhern, A-27746 (January 19, 1962). 
The claims, which were located on December 23, 1922, were contested In 
1944 and a hearing was held in 1957. The issue was whether. during 
_ the period from December 28, 1922, to May. 15, 1926, or between August 
31, 1928, and May 3, 1929, there had been a valid discovery on the 
claims. The two periods of time were the only times in which the land 
in the claims was open to. mining location. ‘The evidence at the hear- 
ing was largely to the effect that at the time of the hearing there was no 
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‘market for the ainerales in the enimae There was only slight evidence 
as to marketability prior to May 3, 1999. The Department held the 
claims to be null and void for. lack of a-showing ‘of marketability 
during the two periods of time when the land was open to location. 

In ae ensuing litigation, the claimant contended that conditions i in 
_ the 1957 period, when the hearing was held, had no bearing on the issue 
of discovery; that the testimony | as to stich conditions was irrelevant; 
and that the only question was whether, in 1922 and the years imme- 
diately thereafter, the situation satisfied the Castle v. Womble test: 
_ The court rejected ‘iio contention, » saying— 


The appellant’s contention is erroneous. This court, in the recent ease. of 
Adams v. United States, 318 F. 2d 861, dealt with this very question, and held that 
even though the mining claim there in litigation would, at one time, have satisfied - 
the test, nevertheless the Government rightfully denied a patent to the claimant : 
since, because of changed economic conditions, the claim did not presently satisfy 
the test. The fact that in Adams the attack was upon. the Government’s refusal 
to issue a patent, while in the instant case the Government was seeking to nullify 
the appellant’s claim as to which he had never requested or received a patent, 
does not. distinguish the Adams ease from the instant one. The problem in both 
cases is whether the public lands of the United ‘States should be. perpetually in- 
cumbered and occupied by a private occupant just because, at.one time,. he had. 
there a valuable mine which has now been. completely worked out; or because he 


had on his location a mineral which, in the then practice of the building industry, 


had a-market, but which, on account of a change in building practice, no longer - 


has a market or a reasonable prospect of a future market ; or because, at the'time 


_ Of his discovery, transportation facilities were available which made exploitation 
feasible, which facilities are no longer available. (P. 898; italics added.) . 
The Mutkern case, then, is clear authority for the proposition that 
although a mining claim may once have been valid because it contained. _ 
a valuable deposit of mineral the claim will become invalid if the 
mineral deposit loses its value because of changes in economic condi- 
tions, such as the loss of a market: or transportation facilities. “That 
the ruling is not confined to. instances involving minerals of common 

_ occurrence, such as pumice, is plain from the court’s statement. that. the 
Adams case decided the same ane oR: Tae case, of Coulee) dealt, with 
gold. 

In the Adama: case, also, ine court sited: that i in cope the sudan . 
man rule “evidence as to the cost.of extracting the mineral is relevant” 
and-that the Department properly considered evidence on that point. 
with respect to the Adams claims. 318 F. 2d:at 870... And, years 
earlier, the Supreme Court had indicated that. “the cost’ of mining, 
transportation and reduction” was relevant, to determining whether:a 
valid discovery had been made. Cole v. Ralph, 252 U.S. 286, 299 
(1920). ‘That case, too, concerned claims located for gold. 

.. Thus, the economic conditions which may be considered in determin- 
ing whether ‘a valuable mineral deposit. has been discovered include 
such factors as the cost of mining, transporting, and processing the 
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nines and the axistanied sor a market, for the riciall Scien it. be 
deemed one of intrinsic value, such as. gold, or one of common. occur- 
renee, such as pumice. . a8 
In this connection, note ehould. be ‘alken of sierenes iy the par ties 
to othe Solicitor’s opinion of September 20, 1962, supra, on the ‘“Market- 
ability Rule” as applied to the law of discovery. The claimants pur- 
port to find comfort in the statement in the opinion that...” 
AN intrinsically. valuable mineral by its very nature is deemed. marketable, ‘and 
. therefore merely showing the nature of the mineral peuely meets the test of 
marketability. 69 I.D. at 146, eg te 
Claimants state that. manganese i 1s an anbrinsionlly Salieble manera 
and therefore is marketable. ‘This overlooks the fact, however, that 
the opinion carefully states that showing the mineial. discovered to 
be an intrinsically valuable one only ‘ ‘usually 1 meets the test of market- 
ability” (italics added). The. opinion: otherwise mae it amnply 
clear that the marketability test: , 
ae dis in reality applied to all minerals, although it is: often mistakenly 
said. to. be applied. solely. to nonmetallic minerals of wide occurrence. Id. 
‘Thus, it is entirely proper to require the holder of a claim containing 
a low’ grade of an intrinsically valuable mineral to OW pay there is 
a market or demand for the mineral in the claim. 
What does the: application. ‘of these rules to the four cases under 
consideration. show ? ae 
First, the evidence Seticpea at b the respective hearings seems to 
show that deposits of: manganese exist on the claims in question and 
that some of the manganese-is of a grade that was mined and sold in 
the past from: patented manganese claims in the same area and from 
some of the contested claims themselves: ‘The quantity of such man- 
ganese in cach claim is not clearly established and it is questionable to. 
what’ extent minable: ‘deposits exist on the claims. 
- ./ Second, the evidence establishes that, except possibly’; in the case of 
: ‘the Beecroft claim, all sales of manganese were made during World 
War IJ and the post-war period to August 5, 1959, when a Government 
carlot buying program was in effect.. Upon tiemination of the Gov- 
ernment program on August.5, 1959, sales of manganese in the area of 
the claims, and, indeed, of practically all domestically produced man- 
ganese,. ceased: This apparently was caused by a break in the price of 
manganese from around $90 per ton to $40-50 per ton. 
‘Third, up to the time of the respective hearings (the last one batt 


| held on March 1, 1963, in the Beecroft case) , no further sales of domes- + 


tic manganese hind been made, except. possibly in the case of some. — 
‘captive mines owned by steel companies, because no profit could be 
realized from sales. The market for manganese has been supplied by’ 
imported manganese of the same or higher grade. 
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Fourth, the claims are being hela: in reserve with the hope and ex- 
patehon ‘that some day the market will return.: Hloweyes,s little basis 
has been given for this hope or expectation.* 7 

In the hearing on the Beecroft claim, it was Acesnel by the animate 
that manganese was sold from the lain upto August 5, 1960, but there 
‘is at least a question whether the proper date was not “August 5, 1959 
‘(Beecroft Tr. 60). 

Considering the evidence as a whole, it seems ingabepable that what 
sales of manganese have been made from.some of the claims and from 
other patented claims in the area were made during a period of national 
emergency and of a Government price support program which ended 
on August 5, 1959, and that the manganese on the claims has had no 

market since ‘that date because of a 50 percent reduction in the market 
‘price which makes it unprofitable to mine and sell domestic manganese _ 
today. Outside of some speculation about development of new proc- 
esses for utilizing low grade manganese economically, there is: no 
evidentiary basis for any reasonable expectation that in the reasonably 
near future high price levels will.return which will make it economic 
to mine the claims. ‘The fact.is that manganese has not been sold from 
the area in recent.years and there is no evidence that sales may reason- 
ably be expected in the future. | . . 

In the circumstances, the. ruling i in the Maken. case is. eeey ap- 
‘plicable .and it must be concluded that the contested claims are null 
and void for lack of a. present discovery of vanes mineral scan 
due to changed economic conditions® 
_. This makes it. unnecessary to. consider. orien: issues eased: in. che 
appeals, such as. whether the claims. were. properly. located. as lode 
claims instead of. as placer. claims and whether the Shoup claims are 
invalid because of bad faith on the part of theclaimant. .- 

,. Therefore, pursuant, to.the. authority delegated to the Sclicitar ‘bg 
the Secretary of the Interior (210 DM.2.2A (4) (a) ; 24 F.R..1348), the 
‘decisions of the Assistant. Director are.affirmed. to the extent:that shey. | 
held that some of the contested.claims are null.and void and reversed 

to. the « extent. that, they: sae the remaining, claims to be valid. 


. Epwarp ‘Werneera, | es 
| Deputy Solicitor. ‘ 


4 The evidence referred to up to this point may be found in i Pavscipee of the various 
hearings as follows: Denison Tr, 294, 355, 357, 360,.362, 886, 388, 3891, 439-441, 455, 456; 
Shoup Tr. I (first hearing) 137, 138, 177, 210, 212, 218; Shoup Tr. II (second. hearing) 
79,.113-116, 128, 130, 131, 170, 211; Smith Tr. 105, ‘141, 112, 124, 187, 232-233, 237, 
-248, 257, 263 ; Beecroft Tr. 33- 37, 51, 57, 60, 61, 75-78, 89-91, 97. 

5 The burden is on a. mining claimant to show by 2 preponderance of the evidence that 
he has a valid mining claim. Foster v. Seatom, supra. Thus, the claimants had the 
‘burden of showing that their manganese deposits were still valuable under current eco- 
nomic conditions. They clearly did not sustain. the burden. 
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cine Names of Lode 
Claims and General 


Description of Area 
of Claims 


B.V.D, Nos. 1'& 2, 


" Hillerest No. 22. ° 


Within sec. 19, ‘T. 


WN., R.15 E,,° 
G.& S-R.Mi" It 
Arizona. 


Miss Lottia Nos.'4, 


5,&6,D&W. 
Nos. 3, 4, & 5. 


Within sec. 14, T. © 


JIN. RE, 
Ge& SRM, 
Arizona, 


Little Pine -Nos..7, 


8, & 9, B.V.D. 
Nos. 8, 4, & 5, 
Hillcrest No. 23, 


“} Within secs. 18°& 
': 19,7. LN, Ri 


15 E., G. & 
$.R: M, ‘Arizona. - 
All within Coconino 
County and the 
: > Sita Tes : 
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"Date of Hearing © 


' Examiner Decision 
and Action Taken — 


Aug. 23, ‘1961. 


Found claims in- 


"valid: as no valu-'': 


-able mineraliza- 
‘ tion in lodes, re- 


: jected patent . 


applications. 


-, National Forest. . 


Manganese Nos. 3, 


4, & 5, ‘Black Dia- 
‘ mond Nos.'1* & | 
‘2-ANo; Lwas *: 


}-,: Telinquished by: .. 


the claimant on 


- May 15, 1962; and’! 


m is Hot,involved in: 
“the appeal. } 
Within secs. 19, 20, 


29, & 30, TLI4N., |. 


R. 10 E., G.& 


“SR Mi, Arizona.” ae 
Manganese Nos: 9°" 


. &10.: --Within:. 
sec. 20, T. 14N,, 
R. 10 E., G. &° 


“County and the.” 


:i/s.; Coconino ; 


National. Forest. 


. ‘Sunset Nos. 1-16, 


* inc,” 


“Within secs. 13 &*- 


24,.T.14N., R, 
9E., mia esee: 18 
& 19, T.14N,, R. 
WE,G& | 

3.R.M., Arizona, 


‘All within Coconino. 


County arid 
Coconino 


' National Forest. 


: lodes, rejected , 


hey int 





ot : 8. R. M.,; -Arizoria. {sPagy bess 
all within Coconino 





Feb. 28, 1962. . 
; Found Claims in- 


“\yalid ‘for lack of 


discovery of:valu- 
able mineral in. 
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Date of Assistant: 
Director’s Decision 
and Action Taken 


Oct, 30, 1962. Va- 
cated decision as 
to 4 claims ‘(Miss 
* Lottie Nos..5 & 6, | 
B.V.D. No. 3, 

Little Pine No. 
9), found them 

valid as lodes, 
affirmed as to 
other claims on 
ground no dis- 
covery. 


ie Feb. 15, 1963. 


Atioted, 





“patent applica i 


2 flomss- 7 le Fe 





‘Reb. 20, 1963. 


Found claims. mn ; 


valid, dismissed! 
contest. 








Oct. 23, 1963. 
_ Affirmed. : 
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APPENDIX—Continued 
‘Arizona Contest No. : aa eices of. Lode Date of Hearing Date‘of Assistant |. 
Claimant and | and Patent Applica- Claims and General | Examiner Decision. } Director’s Decision 
hatin No.. oh tion Now © Dee of Area |, and Action Taken --|--and Action Taken. 
c eke of { Claims’ Ua Peta a yay ate 18s 
Estate of ‘| Contest No. 10506.. | Rough Hill #1 Lode. | June 7, 1963. | Nov. 6, 1963, 
Robert F...|. . Mineral Patent’. | Within sec. 30, T.... |: Found claims : . Affirmed. 
Beecroft. . Application. |: 14N., R. 10 E., ; {> valid, dismissed ae 
_A-30210. . |... 030188, filed Jan. |... G.& ‘S.R.M., contest. A 
1°. 26, 1961... ‘|. Arizona... 
‘Coconino. County, 
Coconino 


_ National Forest: 


_ APPEAL OF KORSHOT CONSTRUCTION COMPANY 


IBCA-321 _. Decided a 209, 1964 


Contracts: Appeals 


Questions of law may be determined. by. the Board of Contract Agppenls under 
a standard-form Government contract, as well as questions of fact. 
Contracts: Appeals—Contracts: Contracting Officer—Contracts: Interpre- 

tation z oe 
A provision in a standard-form Government contract whic apeciiica nly grants 
the contracting officer authority to: ‘decide’ particular matters does not exempt 
his decisions upon. such matters from review under’ the “Disputes” clause of. 
the contract, even though the provision is written in terms that call for the 
-- exercise of judgment and discretion by him, unless the:provision affirma- 
tively discloses: an ‘intent that: decisions by Ene. contracting: officer with 
' respect to such matters shall be final. 
Contracts: Appeals—Contracts : Contracting Officer—Contracts: Waiver : 
and Estoppel. 2a ps onde 
Decisions by a- contracting officer * ‘not to: waive the defense that a claim is 
untimely are subject to. review, under. a standard-form “Disputes” clause, 
_irrespective of whether the waiver authority of:the contracting. officer is 
express, aS under the “Changes” ‘clause, or is eee as uur some 
provisions of “Protests” clauses. — 


Contracts: Appeals—Contracts: Comptroller | General | 


- Decisions upon questions of. law made by the Comptroller General are with- 


_out binding effect in “Disputes” clause proceedings that have as their subject - 


claims which, although they involve the ‘same problems, are not. the same 
claims, as were the subject of his rulings. In such situations the decisions 
of the Comptroller’ General constitute significant and valuable. precedens: 
but should not be followed: if outweighed by: other precedents. 


: _ BOARD OF CONTRACT APPEALS | 
In an interlocutory decision, dated August 27, 1963,1 and a supple- 
mental decision, dated September 27, 1963,’ the Board denied motions 


470 1:D, 400, 1963 BCA par. 8848, 5 Gov. Contr. 501. 
270-LD. 434, 1963 BCA par. 3865. 
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for. the ‘diemisal: of this: appeal. and: for summary eda pmene thereon 
in favor of the- Government. ‘The ground for those motions was that 


appellant had not submitted to the contracting officer timely notices of — S 


its. claims, or timely. protests against the administrative action that: 
allegedly gave rise to such claims. The Board’s reasons for denial of 
the motions were that the notice and protest: requirements of. the con- 
tract could be waived by the contracting officer, that the correctness of 
his determination not to waive them could be reviewed by the Board, 
and. that pertinent factual issues had been joined which: could not 
_ properly be resolved. without according appellant an. opportunity for 
a hearing pursuant to. the spate: clause AClanse 6). of ene | 
contract.* ; 3 
~ A motion for reconsideration of the odsious just mentioned has 
been filed with the Board by the Department Counsel. The motion, 
which is dated February 7, 1964, asserts that those decisions. are In. 
‘conflict with a decision of the Comptroller General, which was rendered _ 
after our decisions had been issued. The decision thus invoked is | 
Dec. Comp. Gen. B-152346 (November 22, 1963). | 7 | 
The decision of the Comptroller General, in so. far as here velevant ; 
. dealt with a claim for an equitable adjustment on account of an alleged 
change in the specifications. The claim arose under a Coast Guard 
contract which contamed a “Changes” clause identical] with Clause 3 
of the contract here involved. 4 | 


3'That: clause—Clause 6 of Standard Form 28A (Maren 1953) as amended to conform 
to the Wunderlich Act—jreads as follows: 

“DISPUTES—LExcept as otherwise provided in this contract, any dispute concerning a 
question of fact arising under this contract which is not disposed of by agreement shall be 
decided by the’ contracting officer, who shall furnish to the contractor a written copy of his 
decision. Such décision shall:be final and conclusive unless within 30 days from the date 
of receipt thereof, the contractor, appeals therefrom by mailing or otherwise furnishing to 
the contracting officer. a written appeal addressed to the Secretary. .The decision of the 
Secretary or his duly authorized representatives upon such appeal shall be final and con- 
clusive unless the decision is fraudulent or capricious or arbitrary or 80 grossly erroneous 
- as necessarily to imply, bad faith, or is not supported by substantial evidence. In connec- 
tion with any appeal proceeding under the ‘Disputes’ clause, the contractor shall be afforded 
an- opportunity to be heard and to offer.evidence in support of its appeal. . Pending final 
decision ofa dispute hereunder, ‘the contractor shall proceed diligently . with. the perform- 

- ance of the contract and in-accordance with’ the contracting officer’s decision.” 
4That clause—Clause. 3-of Standard Form 23A (March 1953)—reads as follows: 

“CHANGES—The. Contracting Officer may at any time, by a written order, and without 
notice to the sureties, make changes in :the drawings and/or specifications of this contract 
and within. the general. scope thereof. If such changes cause an increase or decrease in 
the amount due under this contract, or in the time required. for its performance, au 
equitable adjustment shall be made and’ the contract shall be modified. in writing accord-- 
ingly. Any claim of the Contractor for adjustment under this clause must be asserted in 
writing within 30 days from the date of receipt by the Contractor of the notification of 
change: Previded, however, That the. Contracting Officer, if he determines that the facts 
justify such action, may receive and consider, and adjust any such claim. asserted. at.any 
time prior tothe date. of final settlement of the contract. If the parties fail to agree upon 
the adjustment to be made the dispute shall be determined as provided in Clause: 6 hereof. 


But nothing provided in this:clause shall excuse the Contractor from proceeding with the - . 


prosecution of the work as changed. jJixcept as otherwise herein provided, no charge for 
any extra work or netene will he allowed.” os 
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The contracting officer denied he: lanl upon. the eround that 
there: had been no change in the substance of thé specifications, and 
also on the ground that the elaim had not been presented within the 
80 days allowed by. the “Changes” clause. An appeal was taken to 
a Coast Guard Board of Contract Appeals that had recommendatory 
authority only.. The Board recommended that the claim be denied 
upon the ground that there had been no change, seemingly without 
discussing the question of whether consideration of the:claim was 
barred by the lateness of its. presentation. This recommendation 
was adopted by the head of the Department, whereupon the contrac- 
tor submitted the claim to the General Accounting Office.. The Comp- . 
_ troller General rej jected the claim on the ground that it was untimely, 

saying: - | 

The Board proceeded to hear, consider and, upon request, recommend denial 
of the contractor’s claim on the merits. Irrespective of the merits of the — 
claim, the record shows no dispute as to the fact. that the contractor did not — 
present its claim for adjustment within the period required bythe contract, 
ie,, 30.days of the issuance of the change in the specifications. The question 
of whether a claim is timely and in conformity with the contract provisions is 
one of law. Poloron Products, Ine. v. United States, 126 Ct. Cl, 816; 116 F. 
Supp. 588 (1958). Therefore, it may be decided by this office. See 49 omy, 
Gen. 357, B~150178, dated January 11, 1968. 

It.is clear under the language of the Changes’ ‘clause of the contract that an 


untimely claim is barred unless the contracting officer chooses ‘to waive the ~- 


defense of untimeliness. The Arundel Corporation v. United States, 96-Ct. Cl. 
77 (1942), and cases cited therein. The Board itself cannot waive the defense. 
See P.L.S. Coat & Suit Corp. v. United States, 148 Ct. Cl. 296, 300-801 ; 180 F. 
Supp. 400, 403 (1960). In the instant. ease, the contracting officer has not 
only not waived the defense, but has consistently relied upon it. Accordingly, 


ie since claim No. 1 for $13, 605. 30 was not presented in accordance with the 


provisions. of the contract to which the. contractor had agreed, we find no 
legal .basis on which the claim might be allowed. See 18 Comp. ‘Gen. 232, 
citing Plumley v. United States, 226 U.S. 545 (1913), and B-140907, ‘dated 
November 6, 1960, citing Yuhasz v. United States, 109 F. 2d 467 (Tth Cir. 1940). 


The asserted conflict in decisions springs, of course, from the state- 
ment in the foregoing quotation that “The Board itself cannot waive 
the defense.” The Government’s concept of.the applicability: of this 
statement to the two claims involved in the instant appeal i is explained 
by Department Counsel in the following words: 


As to Claim No. 1, the first notice that the Government received was in 
the letter of October 26, 1931. which was received almost 4 months after com- 
pletion of all work under the contract (July 38, 1961). As to Claim’ No. 2, the ~ 
first indication of claim was a vague reference in.a letter dated July 31, 1961. 
The details were not supplied until February 17, 1962. In the Findings of 
Fact of February 28, 1962, the contracting officer : specifically invoked the 
Provisions of Paragraph 9%, Protests, and denied Claim No. 1 on’ that basis. 
Similarly, as to Claim No. 2, the contracting officer’ denied the claim on the 
‘same basis in the letter decision of March 27, 1962. The contractor. has 
never controverted these facts.. In all. pertinent: respects, the facts in this 
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appeal are identical with those in B-152346 except that the contrncting officer 
here relied. upon Paragraph 9, Protests, rather than Clause: 3, ‘Changes, These 
provisions are identical in meaning and substance as to the necessity for the 
filing of written protests within 30 days of any action by an officer of: the 
Government which he considers requires him to do work outside the scope 
of the contract or which he considers unfair. No such protests were made. 
The rule of B~152346 is equally applicable to Paragraph 9, Protests.” 

These contentions necessitate an exploration of the foundations for | 
the statement that “The Board itself cannot waive the defense.” ‘The 
reasons—whether logical or practical—for the adoption of such a 
rule are not specified in the decision of the:Comptroller General. _ 

If we look at the language of the “Disputes” clause (Clause 6), .. 
we see it says that “any dispute concerning a question of fact arising 
under this contract” (Italics supplied) shall be decided, in the first 
instance, by the contracting officer and, on appeal, by the Secretary 
or his duly authorized representatives. If we then look at the lan- 
guage of the “Changes” clause, we see it says that when the parties: 
fail to agree upon the adjustment to be made for an alleged change, 
“the dispute shall be determined as provided in Clause 6 hereof.” 
The meaning naturally to.be drawn from these provisions is that 
any dispute which the contracting officer has authority to decide» 
under the “Disputes” clause may be made the subject of an appeal 
to the Secretary or his duly authorized representatives, and that the 
disputes which the contracting officer has authority to decide under 
that clause include disputes over matters that have to do with equi-. 
table adjustments under the “Changes” clause. 

Furthermore, the “Changes” clause also says that the contracting 
officer may consider late claims “if he determines that the facts 
justify such action” (Italics supplied). ‘The natural meaning of this 
phrase is that the contracting officer shall be guided by “the facts” 
whenever he decides the question of whether to waive the defense of 
untimeliness, and, consequently, that the. contracting officer makes a 
determination “concerning a question of fact arising under this. con- 


B That paragraph—Paragraph 9 of the General Conditions of the contract—reads as 
follows: 

“Protests. Jf the contractor considers any work demanded of him to be outside of the 
Tequirements of the contract, or considers any record: or ruling. of the contracting officer 
‘or of the inspectors to be unfair, he shall immediately upon such work being demanded or 
such record or ruling being made, ask, in writing, for written instructions or decision, 
whereupon he shall proceed: without delay to perform the work or to conform to the record 
or ruling, and, within thirty (30) calendar days after date of receipt of the written in- 

structions or decision (unless the contracting officer shall grant :a further period of time 
' prior to commencement of the work affected) he shall file a written protest with the con- 
tracting officer, stating clearly and in detail the basis of his protest. Uxcept for such. 
protests as are made of record in the manner herein ‘specified and within the time limit 
stated, the records, rulings, instructions, or decisions of the contracting officer shall be final 
and conelusive. Instructions and/or decisions of the contracting officer contained in letters 
transmitting drawings to the contractor shall be considered as written instructions or 
decisions subject to protest as herein provided.” 
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tract,” within ine meaning of the “Disputes” clause, whenever he 
Aecides’ that question. 

The “Protests” paragraph provides for two distinet types of action 
by a contractor who believes that extra work is being required of 
him or that he is being treated unfairly. The first is the submission 
of a request: for written instructions. ‘This is to be done. “immedi- 
ately” upon the making of the demand or ruling to which the con- 
tractor objects. The second is the submission of a protest to the 
written ‘instructions. This is to be done within 30 days after. their 
receipt “unless the contracting officer shall grant a further period 
of time prior to commencement.of the work affected.” The language 
just quoted has no counterpart in the provision which enjoins the 
contractor to ask for written instructions “immediately.” Authority — 
to waive lack of compliance with that provision is neither expressly 
conferred no expressly withheld by the terms of the “Protests” 
paragraph. — 

~The decisions relating to “Protests” provisions consistently hold, 
| however, that a failure to comply with their terms may be waived, 
notwithstanding the absence of an express authorization for so doing.® 
These holdings may be explained on the ground that the requirements 
| ‘imposed by “Protests” provisions are procedural, rather than substan- 
‘tive, in nature and, not being prescribed by law, may be waived by the 
agents of the party intended to be benefited thereby, that is, the Gov- 
ernment. Thus, it has been said that “The provision requiring protest 
within ten days was a provision inserted for the benefit of the de- 
fendant and, of course, could be waived by it.’ Nor has the presence 
of an express authorization been deemed a necessary prerequisite for 
the waiver of other forms of contract notices. 

With respect to the “Protests” paragraph, then, we see that waiver 
of a failure to request written instructions is impliedly authorized, and 
that waiver of a failure to protest written instructions is expressly 
authorized. The contracting officer is mentioned only in connection 
with situations of the second type, and the wording used—“unless the 
contracting officer shall grant a further period of time prior to com- 
mencement of the work affected”— is not materially different from 


8 Grier-Lowrance Construction Oompany, Inc. v. United States, 98 Ct. Cl. 484, 461-62 
(1943) ; J. D. Armstrong Company, Ine., IBCA—40 (August 17, 1956), 63 I.D. 289, 316-17, 
56-2 BCA par. 1043; Jack Willson, IBCA-7 (June 14, 1955), 62 I.D, 225, 228, 6 CCF par. 
61,675 ; see McWaters and Bartlett, IBCA-56 (October 31, 1956), 56-2 BCA par. 1140 ; 
. Korshof Conseruction Company, IBCA-9 (May 2, 1956), 68 ID. 129, 134, 6 CCF par. 
61,867. 

t Arundel Corporation Vv. United States, 96 Ct. Cl. 77, 110 (1942). 

8 Palumbo v. United States, 125 Ct. Cl..678, 687-89 (1953) (notices of delays). 

9 The Board expresses no opinion upon the question whether the presence of this phrase 
negates the existence of an implied authority whereby a failure to protest written instruc- 
tions could be waived ‘after commencement of the work affected. Cf. P.LS. Coat & Suit 


Corporation, 148 Ct. Cl. 296, 208-301 (1960). 
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_ the wording used throughout the contract to confer. authority upon — 

that official over matters within the scope of the “Disputes” clause. 

_ It must be concluded: that the terminology of the “Changes” and 
“Protests” provisions of the instant contract offers no. valid reason 
for. .a holding that waiver determinations by the contracting officer | 
constitute a class of determinations to which the appeal provisions of 
the “Disputes” clause do not apply. 

Department Counsel seems to find a reason for such a holding | in 
the statement, which appears in the foregoing quotation from Dec. 
Comp. Gen. B-152346, that “The question of whether a claim is timely 
and in conformity with the contract provisions is one of law.” But 
_ the question with which we are confronted, when a contractor appeals 
to us from a failure or refusal of the contracting officer. to. waive the -’ 
defense of untimeliness, is not. whether the claim is timely and in con- 
formity with the contract provisions. It is the entirely different ques- 
tion of whether, as a matter of fact, the Government has or will be | 
prejudiced by reason of the lateness of the-assertion of the claim and 
whether, as matter of fact, consideration of the claim is justified, not- 

withstanding its lateness. 

_ The Court of Claims has, upon occasion, digtingvished between: de- 
terminations as to whether particular circumstances do or do not exist, 
which it regards as determinations upon questions of fact, and deter- 
minations as to whether the contract does or does not attach particular 


~ consequences to given sets of circumstances,, which it regards as deter- ; 


minations upon questions of law. 

The leading case of Shepherd v. Waited States iste the 
application of this distinction to the subject of timeliness. One issue 
there raised was whether the contractor had complied with the notice 
provisions of articles 3 and 4 of the contract, relating, respectively, _ 
_to “Changes” and “Changed Roce nene 734 With EAP to. that 
. issue, the decision states: | 


. * * © the. contracting officer held that plaintift was not entitled to maintain 
his claim. because it had not been filed until after. all the work had been com- 


pleted. His finding that the claim was not filed until after all the work had. 


- been completed, unreversed on appeal, ig binding: on us, but his: conclusion rd 
for this reason plaintiff is not entitled to recover is not: binding. : 
' Also, the finding of the [War Department] Board Lof Contract Appeats]. fiat: 
plaintiff did not tell the Chief of Operations and the resident engineer that he. 
intended to make a.claim for extra compensation. under article.4 is binding on 
us; ‘but its conclusion that fOr that reason pinout e cannot recover is not pains, ae 


10.125 Ct. Cl. 724: (19538 i 
. “The contract was a Corps of Engineers contract that included the same “Changes” 
and “Changed Conditions” clauses as Standard Form 23 (Revised April 3, 1942) except 
that the provision requiring approval by the head of the department for changes Ue, 
$500 was omitted. oe 
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since this conclusion calls for a construction of the contract. (Italics 
supplied.) ” : 


_ Another’ noteworthy - example is” provided by Paieeon Produote, 
Ine. v. United States.*. This case is cited in Dec. Comp. Gen. 
B-152346 as authority for the statement that “The question of whether 
a Claim-is timely and in conformity with the contract provisions is 
one of law.” A major point of controversy was whether a determina- 
tion of the contracting officer had been communicated to the contractor 
in a manner that was sufficient to start the running of the appeal 
period of 380 days allowed by the Se aa clauke. Concerning 
this point, the decision states: is : 
“The [War Department] Board of Contract Appeale peanten plaintiff-a full 
hearing on the merits of its claims because it deemed a consideration on the 
merits necessary to'a decision on ‘the jurisdictional question presented, that is, 
whether a timely appeal had: been made. The Board.then, in addition to dis- 
missing. the appeal for failure to perfect it within the. required time, made and . 
incorporated as part. of its decision, detailed findings of fact which were adverse 
to Plaintiff on all its claims. While the decision of the head of the department 
as to: the facts is pinding on this court under United States v. Wunderlich, 342 
U.S. 98, its decision as to whether a timely appeal has been perfected within the 
meaning of the contract, being a question of law, is not one to which. the limi- 
tation of Wunderlich attaches. W. 0. Shepherd v. United States, 125 C. -Cls. 724, 
729; See. Callahan: Construction Co, v. United States, 91 ©.. Cls. 588; 616. 

Thus, we have in effect a two fold decision by the Board, part of hon is 
binding here and part which ts not. (Italies supplied.) 

These decisions, together with such contract provisions as the waiver 
authorization of the “Changes” clause, clearly show that the process. 
of reviewing determinations by a contracting officer’ with respect to 
the subject of timeliness, and, in particular, the process of reviewing - 
determinations as to whether lack of timely notices or protests should 
be waived, is largely a process of determining matters of fact. 

It is true, of course, that the. question of what ultimate conclusions 
should be drawn from the facts found is, as the foregoing decisions 
indicate, a question which the Court of Claims sometimes regards 
asa question of law, even where the applicable standards of decision 
are contractual provisions rather than rules of statutory or common. 
law... This, however, does not mean that the Court regards the draw- 
ing of such legal conclusions, much less the making of the findings 
of fact’ from which they are drawn, as beyond the jurisdiction con- 
- ferred by the “Disputes” clause or by such documents as the Charter 
of this Board It merely means that the Court regards such legal 
conclusions as not possessing the degree of finality prescribed by the 
| “Disputes” clause ¢ or ae section : of me so- called Wunderlich Act, oe 


12125 Ct. Cl. at 729. ‘ 
* 18126 Ct. Cl. 816 (1953). 
14 Td. at 824, 
1543 CHR 4.4, 
1841 U.8.C. see. 321. 
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sail as. open 40: 5 thie! wider type of jadi review r permitted by s section -%, 
2of that Act.” Se 

The: previously cited eee case is a: aot example. Tha the 
Court: disagreed with, and refused to abide by, the conclusions of the 
contracting officer and the War Department Board of Contract Ap- 
peals with respect: to. certain subjects.» But. it specifically held that 
the factual determinations made by those officials‘with respect to the 
same subjects:-were: binding. Nor:did'it'so-much as. suggest that ‘the 
jurisdiction conferred upon those officials had been exceeded when they 
drew the conclusions which were later overruled by the Court, or when 
Dey. issued the ‘decisions which: gave'effect to such conclusions. 

A striking ‘illustration-of the proposition that the existence of juris- — 
diction to: decide’does. not. depend upon the finality of the decisions © 
- rendered.is afforded by. McWilliams Dredging Company v. United 
States.® 'That:case. involved:.a -question. of contract: interpretation 
~~ which: had: been’ decided: by.'the ‘Army Board:of Contract’ Appeals 

| pursuant: to’ a imemorandum. of ‘the Secretary of War that authorized. - 
the Board, in certain circumstances, to “consider and. administratively 
: pass on nopeals not specifically or impliedly: authorized by. the con- 

tract.” ‘The Court of,Claims held. that. the decision of the Board was | 
without binding effect, since the question decided. related. to contract 
interpretation. and. thus. was. a ‘question. of Jaw, and since neither the 
“Disputes” clause nor the memorandum of the Secretary of War gave — 
finality to decisions upon questions of law. The effect of the memo-— 
, randum ‘ was describ ed. by the Courti in the following words: 


It is. evident that the. Secretary. was authorizing the. Board. to: act for. him in 
tiie. ‘way that any. owner would act. if a contractor was dissatisfied with the way 


he was treated by the owner’s representative in charge.” He would listen to Be 


the contractor’ s story, and if he thought that his representative had been unfair, 
he would reverse him. He would’ do this, not because the contract gave him 
any. authority to make-.a final: decision which - would bar the. contractor from 
relief in the courts for breach.of contract, but. because it- would be the. natural and 
- fair- way for an owner. to act.. And just as the contractor in the supposed 
case. could sue for” breach: ‘of contract if his appeal to the owner - did not give 
‘him satisfactory relief, 80° can the contractor with the Government, ‘if he has not . 
contracted away ‘his right to do: so.” : ae 


_ A more recent illustration i is to be found i in Willian ‘A: Smith Con- 
Z tracting Company, Ing. V. United States.°. 'There the Court of Claims 
was called 1 Upon to’ review a | decision’ of the Interior Board.’ 2 thee 


2741 U.S. C. geCc. 322, 
~~ 18118 Ct: Ch 1(1950). ts 
1 Td,.at 16-17... The signifivaties'o ait this: passage. as: a. -pnideanie: for the: detorntinatian’ of 
_ contract disputes is: stressed:.in: Cosmo. Construction Oompany, IBCA-412 (February 20, 
1964), 71 LD. 61, 62, 1964 BCA par. 4059, and Hasterm Maintenance Company, IBCA-275 
_(November.' -29,.1962), 69 L.D.-215,-220,: 1962 BCA par. 3583, 5. Gov. Contr. 44(h). 

20292 I 2d 847 (1961). 

2 Witlam A. Smith. Contracting Company, Ine., IBCA—83 (Sune 16, 1059) hag LD. 233,. 
“59-1 BCA’ par: 2228, 1 Gov.: Contr. 481, 482, 
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decision had allowed one (chan of the: contractor, put had. disallowed 
two others. Each of the disallowed claims turned upon an issue which 
the Court regarded as an issue of contract interpretation, and, there-. 
fore, as an issue of law. The Court, accordingly, held that the desigion Ss 
of the Board upon these claims was subject to review under section 2, - 
rather than section 1, of the Wunderlich Act.” It then turned its wate 
tention to the merits of the disallowed claims, held that the interpreta- 
tion which the Board had-placed upon the relevant contract. provisions 


was the correct one, and gave judgment against the contractor. The — 


| Court, however, nowhere suggested that the Board: erred: in ventur- 
ing to hear and decide claims which turned primarily, if not. ed | 
on what were; in the eyes of the Court, questions of law... | ee 

The Charter of the Interior Board expressly adopts the concept of 7 
jurisdiction we have been discussing. : 43 CFR 4.4. states: 


The Board. exercises ‘the authority of the: Secretary in deciding anpenia from 


findings of fact or decisions by contracting officers of any bureau or office of the . | 


Department: of the Interior, wherever situated, or any field. installation thereof. 
- Decisions of the Board on such appeals ‘are final for. the Department. | The Board - 


may, in its discretion, decide questions which are deemed necessary for the = 


complete decision on the issue or issues involwed im the. appeal, imoluding ques- 
tions of law (Italics supplied). —- 


Pursuant to this ‘provision, the Board has held that its jurisdiction Bsns 


comprehends the determination of. questions” of law, whether pre- | 

- sented in the form of pure. austen of law ¢ or in. the. form of mixed e, 
questions of law and fact.22. : me 
When all of these considerations are ‘faken ‘nibs account, it is evident 

_ that the principles governing the determination of questions of law, 

in disputes pertaining to contracts, offer no support: fora conclusion 


that the defense of uae canes can be waived ‘by the contracting 


officer alone. 
-A second ground which has been: foe. as ‘support for: such a 
conclusion i is that the authority to waive is conferred in terms which 


mention only the contracting officer and, hence, may be exercised only. a 


by him... This argument 1s necessarily inapplicable to situations 
-. where, as in the case of a failure to ask for written instructions, the — 

: authority to waive is conferred by legal implication, rather than. by 
express. provision, since the reasons for. implying such an authority 
are no less valid when the persons who. will exercise it include the head | 
of the Department and his authorized representatives than. they. are 
when such persons consist of the contracting officer and his authorized = 


24 Robert J. Gordon Construction Company, IBCA-216. (April 21;- ‘{980); 60-1 BCA par. ne oe 
2594, 2 Gov. Contr, 236; Oommercial. Metals. Company,: TIBCA+99. (Angus ie nese 06 <a 


LD. 298, 805, BB BCA par. 2298, - Goy.. Contr. 600, G01. 
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ppresniniee: Thus, ‘the argument that the waiver salons of 
. the contracting officer i is.intended to be exclusive could, in any event, 
be applicable. only to. ‘situations where such authority. is expressly. 
- granted to the contracting officer, as in the case of. the provision of 
the “Changes” clause that: “the Contracting. Officer, if he determines. 
that the facts justity s such aueraac may” recelve Dele consider” late 
claims. - ; : Eee Ae sag 
' With respect: to isifantions: of the latter ype, the: argitinent in ties: 
tion lacks force because it is inconsistent with'‘a’ well-established 
principle of Government contract law. This principle is to the effect — 
that a contract.provision which. grants the contracting officer authority - 
to decide particular matters: does not exempt his. decisions upon such 
matters from ‘review under:the “Disputes” clause, unless the provision - 
affirmatively discloses an: intent that the decisions: made by. the. con- 
_ tracting officer with respect to such matters are to be final. oe ea 
_A notable discussion, of the principle just. mentioned. appears: in: 
. Fred R. Comb Co.v. United States.? - The Bureau of Indian Affairs. — 


had made‘a contract. which contained a “Disputes” clause (Article 15) = 
applicable ‘to. “disputes” concerning questions arising under this con-. - 


tract,” and which also contained a’ clause’ (Paragraph: 4): providing 
that the Commissioner. of Indian A ffairs—who. was the contracting : 
_ officer—“shall. be the: interpreter” of “the true intent.and meaning 
of the drawings and specifications.” * » A dispute arose over the inter- 
pretation. of one of the specifications, the Commissioner decided. the 
dispute against the contractor, an appeal was taken, and the Secretary 
of the Anjerior porerped. fhe Commissioner.?* ‘The Comptroller Gen- | 


23100 ct. Cl. 259 (4043). : 

*4 The contract was on. a form,,. designed tor use in connection with W.PA. “projects! 
that. included the same: “Disputes”. clause as Standard Form 23. (Revised September 9, 
1935), with modifications which made ‘special provision for the determination: of certain 


. . types of. labor-disputes and. ‘which, in the phrase.first above. quoted, substituted qanee one”, pe 


for “questions of fact.” 
.» %Prior to. World: War-H; appellate’ dactéions ander “Disputes” diaees ‘were usually. made 


by. the. head,. or-an ‘assistant head, of the. department concerned. This arrangement: had 2: : 


various drawbacks; for. example,: the officials concerned. rarely had. time to conduct formal 
, hearings, give: personal ‘eonsideration tothe record, or ‘observe other quasi-judicial safe- 
guards. As a result, -most major - contracting agencies - now. utilize boards ‘of contract 
‘appeals, who’ serve, on behalf of the head of the department, as the-“duly authorized, rep- 
resentatives’’. mentioned. in the “Disputes”. clause... Inthe Department of. the Interior,. the. . 


first. step away from the earlier arrangement was ‘the vesting of jurisdiction to decide 


contract appeals in.the: Solicitor:of the ‘Départment. : ‘This. was accomplished by Order No. 
2892 (12 F.R. 8423), dated - December 9, 1947, ‘The second step was the creation of the 
Interior Board of: Contract. ‘Appeals, the’ vesting in it of. jurisdiction over ‘contract. appeals, 


and ‘the. establishment: of quasi-judicial rules: of procedure to govern the presentation. and. :" se 


consideration of such. appeals.. ‘This was accomplished by Order No. 2509, Amendment 
No. 22 (19° F.RB.. 9428). and “by 43 CFR, Part. 4. (19 E.R. 9389) , ‘both. of « ‘which: became 
effective on ‘December 31;.1954.. ! 
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eral, powaren, refused to give affect to ‘the decsvinitiations of the Secre- 
tary, and the contractor brought suit for the amount allowed oh the 
latter. The Court of Claims held for the contractor, saying * 


“Many times in this court the Government lias defended a suit on ‘the. groutid 
that the claimant, had failed to pursue his eontructual - rethedy of appealing 
£0. the head of the’ department. from an- adverse ‘ruling of the ‘contracting officer, 
- but this is the first case that has been presented to.us in which the Government 
has taken the. position that the contractor has not even this remedy and that'the . 
contracting officer’s . decision is final and subject. ‘to review not even by his- 
superior in the department. 

* ak eo _s gS ose so ee 
ohh justice to. Government counsel it ‘should be said that this position is: but 
half-heartedly advanced, It ‘was the position taken by the Comp rouer General 
when he denied the claim. It is patently unsound: . °°. 

Paragraph 4 of the general conditions of the specifications did. make the Con: 
missioner of Indian Affairs, who was the contracting officer, the. interpreter of 
the intent and meaning: of the. drawings and specifications, but it. did not say . 
that his interpretation thereof should be° ‘final and subject:to review neither by 
the courts nor ‘by his: superior. It must be read’ in connection with another 
provision of the contract, of which. it is'a part, to- wit, article 15 of the contract, 
which provides for.an appeal to the head of the department from the decisions 
of the contracting . officer on disputes concerning | questions arising ‘under. the 
contract. Effect must be given, of course, to all parts. of the contract ; no pro- 
vision should be construed as being in conflict with another one unless no other 
“reasonable interpretation ‘is possible. ‘This ‘is axiomatic. Paragraph 4 of the 
‘general ‘conditions: of’ the ‘Specifications is not: in’ conflict with article 15 of the 
contract.’ Paragraph 4 makes the Commissioner of Indian Affairs the interpreter 
of the meaning of the. specifications, but it does not make his interpretation. final 
and. conclusive ; it does not say. that. there shall. be x no, appeal therefrom to the 
head of the department. Mage 

“The : ‘provisions of article 15 of the contract ‘apply’ ‘to: such disputes as well 
as: others. It is clear that.the contractor in this case did ie a L Fight ‘to appeal 


to the.head of the department. as 
“In United States v: Toseph x: Hotpriah Co. a the Gasiniais Coiirt 


|. was presented with a problem which turned upon, contractual: pro- 


_ visions similar to those involved in.the Comb case, supra, except that — 
~ the-function of interpreting the drawings and’ ‘specifications was vested _ 

ina subordinate of the contracting c officer. - This subordinate had. made 
a. ruling. upon a.question of interpretation, from which the, contractor 
had made no attempt to take an. appeal: either to the contracting officer 
or to the head of the department... The question presented was whether — 
this failure. barred, the « contractor ‘from, Aointeining a. suit to, contest 





29100 Ct Cl. at 264-66. wy wis 
#7328 0, S. 234 (1946). 


152]. .APPEAL OF KORSHOJ CONSTRUCTION COMPANY . 163 
| April 29, 1964 i 


the ruling. - The Supreme Court held against thé contractor, saying 
that the decision of the subordinate was “clearly appealable” under the 
“Disputes” clause, and that “no justifiable excuse is apparent for re- 
spondent’s failure to exhaust the appeal provisions” of that clause.” 

The principle affirmed by these decisions has, moreover, been recog- 
nized as extending to decisions upon the question of whether the defense 
of untimeliness should be waived. In the appeal of Burton-Rodgers, 
Ine.,” counsel for the Government sought to have the Armed Services 
Board of Contract Appeals dismiss a claim which the contracting. offi- 
cer had denied on the specific ground of untimeliness.. The.claim was 
asserted under a “Changes” clause. which provided that claims must be 
asserted within 30.days from receipt of the notification of change, but 
that “the. Contracting Officer, if he.decides that the facts justify such 
action, may receive and act upon any such claim asserted at any time 
prior-to final. payment under this contract.” *° The Board refused to . 
dismiss, saying: ; se Se 

Counsel contends that the power to receive and act. upon late claims is within 
the sole discretion of the Contracting Officer and that his decision in this respect 
is not appealable to the Secretary of the Navy, or this Board | ‘as his authorized 
representative for. the purpose of deciding disputes on appeals. 

; e- i... * Sp et bee © PNB AE Se eo, - ee 

Clearly, the question of whether Appellant’s claim:should be received and acted 
upon was a matter about which the ‘parties could, and did dispute. The Contract- 
ing Officer rendered a decision adverse to Appellant in this respect. However, in 
the absence of any language giving finality to this particular determination, the 
case falls within the provision of the disputes clause, article 6. * * * In the 
absence. of language giving finality to decisions called for ‘by separate. clauses, 
such as the one in the changes. clause regarding: temporal circumstances, such 
decisions are not: exceptions: to’ the: ‘disputes: clause. This interpretation was 
established by the Comb case and its application extends as far back: as. to include 
the view taken: by. the: predecessors of.this, Board. See Leo: Sanders, BCA No. 


955, ‘dated 15 J une 1945, 3 CCF 862 +  Bverett MU arine ‘Ways, Inc., NBCA No. 208, °— 


dated 14 March 1947. ‘In. -the instant. case; we ‘hold. that the ‘Contracting Officer’: 8 - 
decision. as: to. whether the facts justify . receiving: and. acting upon. Appellant's 
claim is appealable to the Secretary of the Navy under the terms of’ the ‘disputes 
clause of the: contract. Hence, as. the authorized representative of the Secretary 


287 d. at 239-40. 

@ ASBCA No. 5438 (March 7, 1960), 60-1 BCA par. 2558, 
The contract was a Navy. Department contract that. included the same. “Changes” 
' clause and, so far as pertinent to the decision, the same Bs Saad ene as. Standard 

Form 32 (November 1949 edition). fa 
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for such purpose, there is no lack of jurisdiction on ‘the part of the Board. to 
consider the matter.” Se 


The position that ‘déterminations of the’ contracting officer with 
respect to waiver of the defense of untimeliness are subject to review 
under the “Disputes” clause has been upheld by us in a long line of 
decisions.*? It has been upheld by the Armed Services Board of 
Contract Appeals and its predecessors, not only in Burton-lodgers, 
Inc. and the appeals there cited, but in other decisions as well.*? It _ 
has also been upheld by the ore of neces Board of Contract 
“Appeals.*4 — 

‘Further support for this nostioa is to be found in the decision of 
the Court of Claims in Guyler v. United States.*° There the contract- 
ing officer had rejected, under a “Changes” clause which contained the 
same temporal provisions as the clause here involved, a claim that had 
been presented more than 80 days after receipt of the notification of 
change.° The Court began its discussion of the subject by quoting 
the proviso in the “Changes” clause which permitted the contracting — 
. officer to consider late claims, and then went on to hold: 


‘The contracting officer was hundreds of miles away. AS soon as plaintiff 
‘learned that the contracting officer intended to require the plaintiff to paint the 
interior masonry walls, he immediately filed a claim for pay for the extra work. 
.- These facts clearly called for the contracting officer to make an adjustment under 
the plain terms of the proviso. The ends of justice required that he do so. If 
the facts of this case do not justify. the use of the quoted proviso, it is difficult 
to conceive a set of circmustances that would. 


a1 60-1 BCA at f pp. 12, 416-17. _.. 7 

32 Morgan Construction Company, TBCA-299 (September 6, 1963), 1963 BCA par. 3855, 
5 Gov: Contr. 489(g) (notices of changed conditions and delays); ¢. C. Terry, IBCA-330 
(July - 30, 1963), 1963 BCA par. 3805,-5 Gov. Contr. 405 (protests) ; Montgomery-Macri 
Company and Western Line Construction Company, Inc., IBCA-59 and IBCA-72 (June 28, 
1963), 70 I.D.. 242, 263-59, 1963 BCA par. 3819, 5 Gov. Contr. 419 (notices of changes, 
charged conditions, and delays) ; Monarch Liember Company, IBCA-217 (May 18; 1960),. 
_ 67 LD. 198, 200-03, 60-2 BCA par. 2674, 2 Gov. Contr. 290 (notices of changed conditions 
and delays) ; Utility Construction. Company, TIBCA-149 and IBCA—161 (June 19, 1958), 
65 LD. 278, 58-1 BCA par. 1804 (notices of delays); see Flora Construction Company, 
" IBCA-101. (September 4, 1959), 66 LD. 315,322; 326, 59-2 BCA par. 2812, 1 Gov. Contr. 
647-50 (protests. and notices of changes) 3; MceWaterse and Bartlett, supra note 6 (protests) } 
J.D. Armstrong Company, Inc., supra note 6 (protests). x me 

3 Todd Shipyards Corporation, ASBCA Nos, 2911 and 2912 (January 25, 1957), 57-1 
BCA par. 11185 (notices of changes) ; ‘Raylaine ‘Worsteds, Inc., ASBCA No. 1842 (Janu- 
ary 21, 1955) (notices of delays): 

84 See J. A. Jones Construction Company, Eng. C & A No. 1082. (May 20, 1957) (notices 
of changed conditions). : 

35 314 F, 2d 506 (1968). 

8.The contract was a Corps of* ‘Engineers contract that included‘the same “Changes” 
clause and, so far ‘as pertinent to’ the decision, the same Bee hoe ee clause’ as Aidaee 


Form 238A (March 1953). 


152] - APPEAL OF KORSHOS CONSTRUCTION COMPANY. | 165. 
April 29, 1964 | 


‘In the light: of the entire record, we find that plaintiff is entitled to recover . 
on his claim for the additional painting +. eT 


These statements reveal that the Court of Claims i is unwilling to at- 

tach finality to an arbitrary or capricious failure or refusal of the. 

contracting officer to waive the defense of untimeliness. The appeal. 
taken by the contractor under the “Disputes” clause had resulted in. 
the contracting officer’ s rejection of the claim being sustained, and, 
hence, there was no occasion for the Court to make an explicit eal | 
that the defense of untimeliness could have been waived by the appeals 
board. Nevertheless, the holding of the Court that. the contracting 
officer’s determination was not conclusive leads naturally to an infer- 
ence that his determination was open to review under the general 
appellate procedures established by the “Disputes” clause. 
The only authority cited in Dec, Comp. Gen. B-152346 as support 
for the statement that “The Board itself cannot waive the defense” 
is PLS. Coat & Suit Corporation v. United States2® The claim in- 
volved in that case arose under a “Changes” clause which contained 
temporal provisions identical with those interpreted in Burton- 
Rodgers, Inc. The Court summarized its ruling in the following 
words: 


Deliveries under this contract were bomplatéd May 15, 1958, nnd: final payment 
was made June 18, 1953. Plaintiff's claim directed to the contracting officer 
was made on January 12, 1954, some seven months after final payment... It was 
‘rejected ‘on the very same grounds which we find applicable here, i.e., that it 
was untimely under the contract provisions. The ASBCA, despite the Govern- 
‘ment’s assertion of untimeliness, rendered a décision against plaintiff: on the 
merits of the claim. However, the question as to whether plaintiff's claim was 
timely and in conformity with the contract provisions is one of law which may 
be decided here. Poloran Products, Inc. .v. United States, 126 C. Cls. 816, 824. 
‘We hold it. was not, and: plaintiff’s petition with regard to its claim under this 
contract must be dismissed. Adherence must -be had to those provisions of 
Government contracts which provide the mechanics for settling disputes on the 
administrative level. United States v. 1: pimecl Co., 328 U.S. 234 ; United States — 
-¥. Blair, 321 U.S. 730, 735. 


This passage reveals that the Court of Claims eee the claim 
because it was filed after final payment and, therefore, was not within 





37 ‘314 F. 2d at 510.. 

88 Supra note 9. 

39 Supra note 29, 

40 Supra note 9, at 300-01. 
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the scope of the waiver authority expressly granted the contracting — 
officer by the “Changes” clause. There is no intimation. that if the 
- claim had been. filed before final payment, the Court would still have 
rejected it, on the quite different ground, nowhere mentioned in the 
opinion, that the ASBCA lacked authority to review the contracting | 
officer’s determination not to waive. On the contrary, the last sentence 
of the quoted passage with its citation of the Z. olpuch case, supra,* 


~ in which the Supreme Court applied the “Disputes” clause to a deci- 


sion upon a matter that another provision of the contract’ specifically 
authorized a: particular official to decide, 1 is an intimation that deter- 
minations with respect to waiver are not exempt from review under 
that clause. — | 

A. provision which states, as does the “Changes” clause, that the 
contracting officer “if he determines that the facts justify such action, 
may” (Italics supplied) consider a late claim, necessarily reposes a 
considerable measure of judgment and discretion in the contracting 
officer. The exercise of judgment and discretion, however, is some- 
thing which is often required of contracting officers, and which is quite 
capable of being reviewed in an appropriate manner under the “Dis- 
putes” clause. The appeal of Conn Structors,” contains an apt illus- 
tration. One of the matters there in controversy was the propriety 
of a ruling by the contracting officer that concrete forms should not 
be stripped from the lower floors of a building before the concrete 
pouring operations for the upper floors had been completed, unless _ 
secondary shoring. was placed to support the upper floors. The con- 
tract provided that “Forms shall be removed only with approval of 
Contracting Officer.” The decision of the ASBCA states: 


x # * Having agreed to be. bound by the discretionary decision of the contract- 
ing officer, appellant can prevail in its. claim for additional compensation under 
the “Changes and Extras” article of the contract only by establishing that the 
discretion was abused and the decision was arbitrary or unreasonable. . 
* x % * + x, oe * 

The contracting officer here was obligated [by a contract provision] to pro-- 
hibit the removal of supporting forms and shoring “until members have acquired 
sufficient strength to support safely their weight and the load thereon. * * *” 
He was compelled to consider the “complete safety of the structure” requirements 
of the contract provision. In making his decision he had also to consider the 
safety of appellant’s employees and Government personnel who were required. to 


4 Supra note 27. ie 
4 ASBCA Nos. 5162, 5195 and 5245 eu 28, 1960), 60-1 BCA par, 2627. 
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. bee in. ane about the buildings being constructed. - To permit early stripping of 
“forms,: desired by appellant, the contracting officer decided complete safety of | . 
the structure ‘and personnel required secondary shores * ‘as ‘prescribed in his © 
directives. ‘The testimony of some of the experts: ‘indicates that secondary shor- 
ing ‘was necessary. .In these: circumstances, ‘that is; where qualified experts 
differ, a decision made and requirements imposed: which :are in accord with:the 
opinions of | some of the experts cannot be said to be arbitrary or. unreasonable. 
“Where. the safety of property and personnel is involved, we believe it reasonable 
to: expect the decision to be i in accord with that opinion which assured the desired 
‘result. We find the decision to be reasonable and that the requirements imposed 
were not “Changes or lxtras. il : 


| ‘It follows that the presence In a. 5 omeaee of linguage explicitly au- 
: thorizing the contracting officer to determine whether the defense of 
“untimeliness should be waived, and in so doing to. exercise the judg- 
mene and discretion. inherent. in. such expressions as “justify” and 
“may,” offers no valid reason for a holding that the exercise of such. 
judgment and discretion 1 is seca on) review under the “Disputes” 
clause. . 
We are forced to. conclude chat the sinlaniont “The Board itself can- 
not waive the defense” is inconsistent with sound principles that are. 
supported by the weight of authority. # 
There remains the question of whether this statement, by virtue of 
its inclusion in Dec. Comp. Gen. B-152346, has binding effect: with 
_ respect to the instant appeal. As Department, Counsel points out, we 
have ruled that decisions by the Comptroller General on specific ques- 
_ tions of law are binding upon the Board.“ In making these rulings 
_we had regard to the policy expressed in the Dockery Act of J uly 81, 
1894, as amended by the Budget and Accounting Act of June 10, 1921, 
that “Balances certified by the General Accounting Office, upon the | 
settlement of public accounts, shall be final and conclusive upon the 
Executive Branch of the Government * * *4 
The situation presented by the instant appeal, however, does not 
fall within the statutory policy. The cases mentioned in the preceding 





48 60-1 BCA at p. 12,988. 
' . 4 Merritt-Chapman & Scott Corporation, IBCA-—240 (Novemiber 9, 1961), 68 ID. 363, 
364, 61-2 BCA par. 3194, 4 Gov. Contr. 83: Reid Contracting Company, Inc., “IBCA~74 
(December 19, 1958), 65 I.D. 500, 516-19, 58-2 BCA par. 2087, 1 Gov. Contr. 50-52. 
Accord: Gainesvitle Scrap Iron & Metal Company, ASBCA No. 3460 (May 28,1957), 57-1 
BCA par, 1274. - ; 

SJuly 31, 1894, see. 8, 28 Stat.. 207; June 10, 1921,. title ITI, see. 304,. 42 Stat. 245 
81 U.S.C. sec. 74. See Brooks-Oalloway Company v. United States: (on remand by the 
Supreme Court), 97 Ct. cl, 702, 704-05 (1943)i;.Heonomy Pumps, Ine., TBCA-94 (Feb-. 
' ruary 18, 1957), 57-1 BCA par. 1173. Se ties hee : 
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paragraph were cases where the Clan iposdied to the Boned: was ne : 


» selfsame claim upon which the Comptroller General had passed. In 


such circumstances the relitigation before the Board of a. question of |. 
law which had been decided by the Comptroller General in the due — 
exercise of authority. conferred upon him by. law would hardly seem. to 
_ be consistent’ with the principle of “res judicata,” as expressed. in the 
- statutory phrase “final and conclusive.”.* On the other hand, the 
claims now before the Board are ones upon which, so far as the record 
shows, the Comptroller General has never had occasion. to pass. ‘The 3 


holding in Dec. Comp. Gen. B-152346 was not rendered with respect, to - : 


those claims and, hence, the claims are not “res judicata” and, as ap- - 
plied to them: the holding is not a “final and conclusive” determination, - 
but merely'a precedent.*? Decisions of the Comptroller General are — 
_ significant and valuable precedents in the field of Government. con- 


tracts, and have been repeatedly followed. by this Board.. Here, — 


. however, the precedent is so outweighed by oe precedents that it 
should not be followed. 
The motion for reconsideration, therefore, is denied. 
A review of the appeal file has convinced the Board that it was on 
: sound ‘ground when in the decision of August 27, 1963, it concluded 
_ “that the holding of a conference for the purposes stated in 43 CFR 
£9 would simplify Die and may provide for a speedier dis-: 
position of the appeals.” The matters. that would be considered at 


~. such a.conference include, among others, the definition of the precise - 


content of the issues, the need for further findings of fact by the con- 
tracting officer, the scope of the issues to be covered:at the hearing, — 


the identity of the witnesses and documents to be presented, and the - _ 


extent to which testimony relevant to issues of timeliness would also be 
| relevant to other issues. The Board will, at an early oe ot an 
pporopria time and place for the conference. 
 Hersert J. Sraveurmr, Member. 
Wer coNcUR: — ot | 
Tuomas M. Durston, Member. 
“Paun H. Gantt, C hatrman, 


"45 OF, Magnolia Petroleum Company v. Hunt, 320 U.S. 430 (1948) : R. G. Bron JY., and 
Company, IBCA-856 (July 26, 1963), 1963 BCA par. 8799,;°5 Gov. Contr. 406(k). : 
-41 This is also true of Dee. Comp. Gen. B-153672 (April 1, 1964) which, as reported in 

- 6 Gov, Contr. 189, appears to parallel in some respects Dec. Comp. Gen. B—152346. 
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Mining Claims: Patent—Administrative Practice | 
The proceedings Jeading to the cancellation of a mining claim will not 
be reopened. many years after. the decision has become: fina] in the absence 
Of a compelling legal or equitable basis warranting reconsideration and 
"an application’ for patent on a mining claim is “properly, rejected where, 
bam more than sixteen years before the patent application v was filed,. ‘the claim 
had been déclaréd null and void and thereafter canceled. Be grt Mor 


» Mining Claims: ‘Determination of Validity—Mining Claims: 
Contests—Rules ‘of Practice: Appeals: Failure to Appeal . 


“A decision ‘declaring | a mining claim null and ‘void | is conclusive. and will 
~~» not be reopened and vacated: in the absence‘ of a strong legal or equitable ; 
_ basis: warranting: reconsideration even though the basis for the cancellation 
has: been found,. in: other -proceedings, ‘to be: erroneous, where the claimant, ° 


"who received notice of adverse charges: against his claim, fails to answer. 7 


_, the charges as required and fails to appeal or otherwise attack the decision — 
__ declaring his daim invalid and takes 1 no action, with respect to the claim 
~ for many years, a PEAEAG oe Dae ay : 


Administrative ‘Practice—Mining Claims: ‘Hearings | 
- héaring is ‘not’ required. by departmental practice or by. the require- a 
9) ments: of ‘due ‘process on the rejection: of an ‘application for a patent’ on 
' mining claims which, over “25° years: before’ the patent application: was 
:.; filed, were: declared null and void. in. adverse: proceedings or by a default — 
; decisiori: ‘after. notice of .charges against the. claims and an opportunity : for 
a hearing thereon. were given the record title | owner of the claims. 


" Bules. ‘of, Practice: Appeals:. Failure ‘to. Appeal. 

-, One. who. fails to appeal from the. cancellation: of a. mining claim | is: not 
7 | entitled. to a patent for which ‘application. is filed more than 25 years after 
o Such cancellation, even though the cancellation was erroneous. 


Res Judicata, - 
_ The doctrine of res. judicata or its administrative law “counterpart, the 
doctrine of finality of administrative action, “has been recognized. and 
applied. ‘in appropriate cases before the Department of the Interior. since 
» 1883. This doctrine is designed. to achieve orderliness in: the: adminis- 
tration of the public lands as‘ well as. finality.of decisions which have been. 

z closed. finally and have not been apenen or otherwise attacked. 


Rex Judicata ° as no <a 
When an administrative ifioar: ‘has: acted within -his jurisdiction and 
a judicial. review. of. such action has Not been sought on .a timely. basis, » 
the principles of estoppel, laches and res. judicata. are merged in the doctrine. 
of finality of administrative action and are operative to bar a claim for 
relief, - 
*Not in chronological order. _ ceeds & 
i ee. T1I.D.No. 5 
738462641 
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7 Administrative: Practice... 


- Administrative practice, . no .matter how jong sanalvie ds. not controlling 
when itis clearly erroneous. 


_ APPEAL FROM LAND OFFICE DECISIONS | 


The ‘Union Oil Company of California and others? 7 ah | 
~ appealed to the Director of the Bureau of Land Management from 
decisions of the Manager of the Colorado. Land Office issued on 
‘February 16 and 23, 1962. These decisions rejected mineral patent 
applications for oil shale placer mining claims on lands in Garfield - 
and Rio Blanco Counties, Colorado. The Secretary assumed. super- 
visory jurisdiction because of the importance of the issues involved © 
and assigned the case to the Solicitor for final decision.? Since the 
_ facts out of which these appeals arise are- identical or similar and, 

_ since all of the claims involve identical issues and common questions 
of law, the appeals will be considered together. | : 
_~ The Manager rejected each of the patent applications under ‘eon- 
- sideration on the ground that appellant’s mining claims had been 


~ declared null and void in adverse proceedings brought by the Govern- 


ment between 1930 and 1933 on the charge of failure to perform annual 
assessment work. In 1935, in a case not involved in this appeal, the 
Supreme Court held that. failure to perform annual assessment work 


-was nota ground for cancellation of oil shale placer claims by the 


Government. Jckes v. Virginia-Colorado Development. Corporation, 
295 U.S..639 (1935).. The basis of the Manager’s decisions in the 
- present cases was not that the original cancellations were correct as 
‘a matter of law at the time they were madé, but rather, that 
“under * * * principles of finality of administrative action, estoppel. 


. by adjudication, and res judicata * * *,” they cannot now be challenged. — 


As a preliminary matter, the appellants have joined in a motion to. 
vacate the Colorado Land Office Manager’s decisions or, in the alter- 
native, to remand these cases for full hearing, after notice, of.matters 
of fact and law relied upon by the Manager in rendering his decisions.» 
The motion is based: on assertions which, for the most part, raise the 
same issues involved in the appeal. The issues raised in the motion 

will, therefore, be disposed of in this opinion together with the 1 issues . 
a raised by theappellants on the appeal. 
' The decisions of the Land’ Office Manager are first attacked on fe 


| “ground that. the Department: was required by law and regulation to — 


- provide a. hearing on. . the questions of fact and law decided by the 


a The appeal numbers, the names of the appellants, the serial numbers. of their ‘patent 
applications, and the dates of the decisions appealed. from are set forth in eooceae: A. 
8 Memorandum of the gets May 8, 1962. 
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Manager. hi is further. asserted that.the “Manager seeded hia au- 

_ thority in that the. decisions rendered. by him were tantamount to an 

adjudication of the validity of the appellant’s mining claims, no 

hearing. having been held. This, appellants contend, operates to 
deprive them of due process oflaw. 

The. assertion is then made that. the cancellations 1 upon which the 

Manager based his decisions were of no effect. since the Department, : 


- never obtained: personal jurisdiction over the contestees in the original | 


proceedings and, in fact, never actually canceled some of the. claims: . 
~ uponwhich the present appellants base their applications. , : 
Assuming, arguendo, that the Land Office Manager had thé ¢ au- 
thority to decide these cases without providing a dé novo hearing i Im. 
each case, the. appellants assert. that, the principles. upon which the 


» Manager based his decision are not controlling here. They. contend 


» that, so. Jone as he retains -iuriadiction. over the. Jands_ in. . question, : 


vacate any decision ° coieedactely: found: to. be’ In error even. , though 4 
_ the time within. which an appeal, could be prosecuted has expired. 


a ‘This, the appellants contend, is what occurred: when the. Secretary. 


decided The Shale Oil. Company, 55. 1.D. 287 (1935), which “over- 
ruled” : prior departmental decisions: canceling oil shale placer claims. 
for failure to perform annual assessment work. . 
_. Next, the appellants contend that: the. doctrine of ‘res judicata i iss = 
- net applicable to administrative decisions.. os 
The appellants. further. assert, that. the. ‘pieiples. of finality of nde he 


ministrative action, estoppel by adjudication. and és: judicata ares 
~ inapplicable in the present case since the Supreme Court, in Lekes vi. 


m Virginia-Colorado Development. Corporation, supra, held that the: 

: cancellation of 'a mining claim-upon the ground of failure to perform: | 

annual assessment. work was beyond the jurisdiction and. power. con-- | 
ferred by Jaw upon the Secretary, and that such cancellation 1 is now 
| subject: to: collateral attack. | , 
Finally, the appellants contend that since : ies Ve Vilgiite Colonia : 

Development Corporation, supra, and The Shale Oil Company, supra, © 
the Department has consistently treated the early” decisions of the © 
Land Commissioner as being void and of no legal effect and has at all 
times prior to February. 1962, recognized: the validity of the paca 
claims. 


sates Departmen tal Devisions and Poliey 


- Before considering the appellants’ contentions, t the early ‘dedisions: : 
and departmental. policy regarding ou. shale placer claims: will be ee 
ee briefly. . : , 
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Prior to 1920, the Department ‘of the Interior ald that failure to © 
perform antiual assessment work on mining claims® rendered the 


- land subject to relocation by others but did ‘not constitute grounds for 


the: Government’ to cancel such claims. P. Wolenberg, 29 L.D. 302. 
(1899). Thereafter, all oil'shalé lands were withdrawn from location 
by the Mineral Leasing Act of February 25, 1990° (41 Stat. 451, 30 
U.S.C., sec. 198), subject to the. rights of owners of valid mining 
‘claims - “thereafter maintained 1 in esc oat “ae the as mor 


_ whieh initiated.” 


In Emil Krushnie,; 52: L. D. 282° (1927), the: Department eld: that 
failure to perform anwiél: assessment work was a failure to maintain 
@ claim under,the law and automatically ‘subjected the claim to. can- 
cellation by the Govérnment. ‘The Supreme Court rejected this theory 
in Wilbur v. Krushnic; 280° U:S. 306 (1930),'and held that a-failure - 
to do assessment ork ‘could not be challenged by the Government . 
following the resumption of work on the claim. - | 

ee haa ve . Krushnio, oe the Department took the 
validity of an oil shale claim for failure to perform. canna asséss- 
ment labor if ‘stich’ eae wis made before assessment. work was 
pesumed ‘On the claim. | Accordingly, the Land: ‘Commissioner or- 
‘dered that new adverse proceedings be commenced on each claim on 
which there was an actual default and noe o-neduinption of the annual 
labor required by'the statute: : - | | 

However, in Ickes v. Virginia- Ooloraids Vein Corporation. | 
supra, the Supreme Court’ declined: to accept the Departments theory | 
that oil shale claims could be canceled: where: assessment work was . 
: delinquent. and had not: been resumed." The Court: said that’ the de- 
cision of the Départment in canceling these’ clainis eal went beyond 
_ the authority conferred by law.” 295 U.Svat 647. - _ 

Shortly: thereafter, the Department issued its decision 3 in T he Shale | 
Ow Company, 55 ¥.D. 287 (1935), which recalled and vacated the 
departmental decision in Virginia-Colorado Development. Corpora 
tion, 58 1.D. 666 (1982); and held that all other departmental decisions 
and instructions which were inconsistent with the decision of the 
Supreme Court were “overruled. ” The early decisions canceling the 
claims now being considered were never reopened, recalled or vacated 
in proceedings following The Shale Oil Company, supra® | . 


: As required by the Mining Law of Rarew 10, 1872, (Rev. Stat., sees. 2324, 2825 ; 80 
U.S.C., Sees. 28, 29). i 

4 Instructions, 53 LD. 1381 (1980). 

5 With orie exception, no appeals were taken : erat the decisions of the Land. Commis- 
sioner which canceled the claims in issue here. In one case, the cancellation of the 
Oyler Nos. 1—4 cil shale placer claims was appealed to thé Seeretary of the Interior. The 
cancellation was upheld by the Secretary (The Index Shale Oil Company, A-16465. (Mar. 
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‘ Piccedesral Rae vionks of Dearne. Regulations, the Adminis 
trative Procedure Act, and the Fifth . Amendment. 


“As stated above, the appellants have joined i ina motion to vacate 7 
the Land Manager's decisions and/or to remand: the.case for full 
hearing on issues of fact and law. The motion is based, in part, on 
the assertion that the Manager was required to refer, the. matter to.a 
hearing examiner for a full hearing and that his. failure to do.so is 
tantamount to an attempt.to invalidate the claims. without a hearing 
of any kind. However, hearings were in, fact held i in.the contest. pro- 
ceedings involving many of the claims included i in this appeal ° § and 
the then-owners of those claims participated 5 im the hearings : and pre-. 
served their right of appeal: 7 The soapplisation, for a. patent by a 





: patent: ‘application has bean ead does noe require the eee | 


to grant a new hearing. (Gadbbs Exploration. Co.,.67 1.D. 160 (1960):. 
The assertion that a de.novo hearing is now: required. i is without. merit 
where such: cancellations were ‘made. in default. proceedings. In. the 
manner prescribed by applicable departmental regulations, the owners 
having been properly. served. with notice of contest, and provided an 
opportunity to challenge. the cancellation . of, the claim.; This same 
contention was raised. and. rejected by the Department i in Gabbs Ea- 
ploration. Oo.,, supra. ‘The latter case was-upheld on.review: by the 
United States District Court for the District.of Columbia.and affirmed 
on appeal to the United States. Court of. Appeals for the District of 
Columbia Circuit® The opinion by the court. contains. the. follow- 
ing pernuent discussion concerning the. adequacy of notice:. a 


10, 19382)), and the’ ‘final’ Pepartuiiental decision ° was not challenged by ecbuenient: coast 
action... The Oyler Nos..1-4. claims form: ‘the basis for an: application filed by Pactfie’ O11 
Company which: was. rejected. by the Manager. in Pepryary: 1962; ‘and: which. is oe 
among ‘the. rejections on appeal herein. “| 

. ©The ‘following claims were canceled: in contest proceedings in: which the owners of the 
claims participated:..- ; ; 

_ Carbon Nos. 1-4 (Colo. No. 080979), eanented in Contest No: 12029" eed 

.. Blizabeth Nos. 1, :2:and: 412. (Colo. No. 030979), canceled in Contest Noi: 12029: 

Southeast (Colo. No. 0287 51), canceled in Contest No. 12972 : 
Northeast (Colo. No. 028751), canceled in Contest No. 12972'- 
~. Northwest. (Colo. No. 028751); ‘canceled in: Contest No. 12972: : 

:., Oyler 1-4 (Colo. No,.:12827),, canceled in Contest, No, 12039. . 

Jack Pot Nos. 4-11 (Colo. No, 045092), canceled in Contest No. 18038 

“7 The applicable Rules of Practice. provided as’ ‘follows: : . Riba aed 

No person who. has failed to answer the contest afhderit or Seeing auawered: “has 
failed to appeal at the hearing, shall be allowed to appeal. from the final action. or 
decision of the Manager. * * * 43 C.F.R., sec. 221.49, 19 F.R: 9056 (1954). 

‘8 Circular No. 460, entitled “Manner of Proceeding in Contests Initiated Upon a Report 
by. a Representative * of the General: Land Office,’” ‘is reproduced in’ full. and attached 
hereto as Appendix, B... Sections 4,.5.and‘6 thereof set. forth the form and ‘manner. of 
issuing the notice ‘of contest to the claimant in this class es Cases: ‘This ‘Cireular was 
~ effective at all times relevant here. — " i 

0 Gabbs Haploration Co. v. Udall, 315 F. 24.37 (1968). 


“ 


: y 
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The owners of fhe se de claims” were ‘hot denied due process in the original ise 


contests, for itis clear that they had adequate notice of the contest against them, ~ 
they were offered a hearing, and they were informed of the cancellation-of their 
claims.. In view of what we have previously stated, there was no jurisdictional 
» defect in the 1929 contests. * * * 315 F.2d at 39-40. 
As recognized in the Gabbds Exploration Co. decision,: supra ee 
. essential elements of due process are notice and an opportunity tode- | 
- fend against the charges asserted: (Simon v. Craft, 182 U.S. 427° 
(1901) ; Cameron v. United States, 252 U.S. 450 (1920) ). The failure 
of the owners of these claims to participate in the contest proceedings 
of which they had adequate notice and in which they had an oppor- 
tunity to defend the validity of the claims at a hearing does not entitle 
such owners or their successors in interest to another opportunity for 
a hearing on the same question... The fact that an opportunity for a 


hearing was forfeited by the default of the owners of these claims does. * | 


‘not: furnish the.basis for a claim that due process of law has been — 


: -. ‘denied: (See American Surety Co. v. Baldwin, 987 U.S. 156, 169 


(1982) ; Opp Cotton Mills Inc. v. Adininistrasor ‘of the ‘Wage and 
Hour Division of the Department of Labor, 312 U.S. 126, 152: (1941) ); 
Appellants’ assertion that failure to order.a new hearin deprived 
_ them of‘ due process is, therefore, rejected insofar as notice of contest 
is found to have been adequate in the original contest. proceedings. 
In those cases. in’ which the requirements of notice were definitely 
“met ‘prior to the cancellation of the claim, the then owners of the © 
claim having participated in the contest proceedings, the order aifirm- 
ing the: decision of the Land Manager will, for reasons set out. ue 
become: effective immediately: 
In the remaining cases, the appellants will be dranted’ 60 hee 
within which to. submit, ‘materials: relating solely to their contention 
that. their: claims were ‘canceled without compliance with the. require- 


- ments.of notice. Thereupon, a determination regarding thesufficiency 


of notice will be-made. If necessary, hearings will be ordered to 
‘resolve any factual questions which remain unresolved on the record. — 
Tf no such materials are received from these: appellants within the 
- 60-day. period, they will be considered to have conceded that the 
Departmental records accurately reflect the facts regarding the issu-. 
- ance of-notice.in the early. contest: precede and: the determinayion : 
will be made on the basis of the Prceott record. 


me : Bffect af the ‘Shale Ou Company Case i 


| Upon the authority of the decision: of the supine Court : in 7 ies 
v. Verginia- Colorado Development Corporation, supra, the. decision 
of the Comte one ‘declaring oil shale place claims forfeited in 
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The Shite Oil Compara, supra, was reversed by the Department 10 
It was stated 1 In, the Department’s decision that: 


* * * Tho above: mentioned decision of the Department in the Virginia-Coto- 
rado- Development Corporation case and ‘the instructions of June. 17, 1930, are 
. hereby recalled and vacated. The above-mentioned decisions in the cases of : 
- Francis D. Weaver and Federal Oil Shale Company. and other Departmental 
decisions in conflict with this decision are hereby overruled. The Commissioner’s. 
. decision is reversed and the record in the case remanded with instructions to 
reinstate the application and entry in toto and dispose of the same unaffected by 
the default.in the performance of assessment labor, and if all else is found 

regular, to clear list the application for patent. (Italics atupliel) 55 LD..at 
290. 


The appellants contend that, by overruling all cape nontal deci- 
sions in conflict with The Shale Oil Company, supra, the Secretary 
exercised his supervisory authority to nullify all conflicting decisions 
of the Land Commissioner including those involved in the present 
-appeal. In other words, it is argued that while the earlier decisions 
=~purported t ] Hants’ claims, The Shale Ou C. 
“purported to cancel appellants’ claims, Zhe Shale Owl Company, supra, 
reinstated or corrected them m accordance with the decision of the 

Supreme Court in /ekes v. Virginia-Colorado Development Corpora- 
tion. We do not agree. This is not what the decision either said 
or accomplished. — 

. The language in -7he Shale Oil Company case distinguishes those 
cases actually before the:Secretary from those which were not. As 
to the former, the Commissioner’s decisions canceling the claims were 
expressly recalled and vacated. The latter were merely “overruled.” 

The Department of the Interior has often “overruled” former 
holdings without in any way nullifying the action taken thereunder. 
To nullify action previously taken by giving retroactive effect to a. 
change in administrative practice or legal ruling does violence to the 
settled principle of finality of administrative action. In this regard, 
the following statement set. forth in Franco Western Out Company, 
10 The Shale Oil Company, 55 LD. 287 (1935). The Shate Oil Company decision had 
been held up: to await the Ickes. v. Virginia- -Colorado Development, Corporation decision 
then pending in the Supreme Court. 

1 See ¢.9., Francis D. Weaver, 53 LD. 175. (1930), and The Federal Shale Oil Com- 

pany, 53 I.D. 213: (1930), both of which were cited in The Shale Oil Company and merely 
“overruled.” They have been treated as simply “overruled” ever since. See the cumula- 
‘tive Table of Modified and Overruled Cases in the frontispiece of Interior Department 
Decisions. 
.,...12 See Instructions, 35 L.D. 549 (1907). And see Franco: Western Oil Company, 65 
LD. 427 (1958); Anne R. Paul, A-24350 (1947) (upheld by the District Court; for the. 
District of Columbia in Anna R. Paul v. Marion Clauson, Civil No. 3309-48 (unreported) )s; 
Solicitor’s Op., 58 LD. 319 (1948); Timothy Sullivan, Guardian of Juanita Hlsenpeter, 
; 46 L.D. 110 (1917), overruling Heirs of Susan A. Davis, 40 L.D. 578 (1912) ; Bertha M. . 
Birkland, 45 L.D. 104 (1916):; Lillie #. Stirling, 39:L.D. 346 (1910). The rule of prospec- 


tive operation of administrative rulings. has. been followed by other Governmental agen- - 
‘cies. See generally, Davie, Administrative Law Treatise, secs, 5.09 and 17.07, 


176 DECISIONS OF THE TES MEN OF THE “INTERIOR EM ED. 


65 ID. 427 (1958), adequately summarizes the Department's ne 
standing practice: 

* * * the rule applied oe the Department on those occasions when it nas 
Specifically considered the question as to whether, because of a change in the 
interpretation of a statute, its holding should have TeprOnenys effect, has been 
to deny such effect to its’ decisions. | 65 L.D. at 429, 

“In Safari. y. Udall, 304 F. 2d 944 (D.C. Cir. 1962), the Court. of 
Appeals for the District of Columbia Circuit upheld the long-stand- 
ing practice’ of the Department of the Interior to ‘give Prospective, ‘. 
| sppleation to its decisions. The Court therein stated : : 


* * * the Secretary of ihe Interior * * * should have and does nave authority, 


- when he promulgates an interpretive regulation, or hands down «@ decision 


placing a different construction. on @ statute or regulation, from that laid 
down in an earlier decision or regulation, ‘to give prospective operation only 
to:the later:regulation or decision.:. (Italics supplied.) . 304 Fy 2d at 950. 


It is therefore concluded that the departmental decision in The 
Shale Oi Cotupany, supra, merely recalled and vacated the earlier 
decision in that particular case “* * * thereby depriving the earlier 
opinion: of all authority | as as precedent.’ 18 Tt is further concluded 
that the decision in The Shale Oil Company, SUDTA, had no gi 
on the cases presently before us in this appeal. , 


Application of the Doctrine of Finality of Administrative Avtion 


The contention made by appellants that the doctrine of res judicata 
has no application to decisions of administrative agencies is er- 
roneous.4*. The contention that the doctrine of res judicata (or its 
administrative-law counterpart—the doctrine of finality of admin- 
istrative action) has not been. recognized and applied before the 
Department of the Interior is similarly unsupportable. . Since 1883 35 
the Department has consistently held that the doctrine of res judicata 
is applicable to departmental decisions.1* In 1886, Secretary Lamar 
stated, in Rancho San Rafael De La Zanja, 4 L.D. 482, that: 


ie a ok. Unless” the principle of res: judicata is recognized administrative action 
may become involved in ‘chaos; the labors of the Department. would become too — 
eumpbrous.: to. admit of. their intelligent: discharge; ‘uncertainty would. :cloud 
every inchoate title’ and; in many instances, vested Hei would De eniaherres 
4 L. D. at 482. 


18 Black, Law Dictionary (4th ed. 1951).. 
14 See generally, 50 C.J.S., Judgments-Pubjic Officers, and. ‘Boards, see. 606; 2 Davis, 
Administrative Law Treatise, see. 18.10 and authority cited therein. 
. % See Meredith v. The Atlantic and. Pacific Railroad Company, 2 LD. 499 (1888). 
16 See, e.g., Edward. Christman, 62. 1.D. 127 (1955). H. W. Rowley, 58 I.D. 550 (1943) 5 
Henshaw. v.. Bumaker, 56 1.D.,-241. (1987) 5 3 Charles Perkins, 50. L.D. 172 (1923); : Lillie 
NM, Kelly. 49 LL.D. 659. (1923) ; ; Fosdick ¥. Shackleford, AT LD. 558: (1920) ; 3 Lacey Ve 
Grondor}, 88 L.D. ‘BBS (1910) ; Gammon. v.. Weaver, 26 L.D. 383 (1898);; Mee. v. Hughart, 
23 L.D. 455 (1896) ; Mary 0. ‘Stephenson, 11 L.D., 232 (1890) ; A. 7. Lamphere, 8 L.D. 
184 (1889) ; Higgins v. Wells, 3 L.D. 21 (1884). 
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Th: ‘addition to the numerous | departmental ‘dedisions: recognizing | 
the doctrine of administrative action, it has been implemented 1 in 1 the 
rules of practice before the Department. 

_ The doctrine of ves: judicata, as applied in administrative decisions . 
by. this Department, is: ‘designed to achieve orderliness in the admih- 
istration of the public lands as well as finality of decisions. which 
have been closed. finally. and -have.not been appealed or otherwise 
attacked. . Every. reason of policy. which supports the: doctrine in 
the courts is applicable here. There must be an end to adminis- 
trative litigation’ also. Public rights as well: as private cannot. be 
oy suspended because further Iitigation may someday ‘be 
initiated. 

“In applying the doctrine tise we are aware of the principle, urged 
0 strongly by the appellants, that since the Secretary has a continuing 
jurisdiction with respect to public lands until a patent issues, he is 
not estopped by the principles of res judicata and finality of ad- 
ministrative action, from correcting or reversing an erroneous decision 
by his subordinates or his predecessor in. office. _However, where, a8 
‘here, the claim has been declared null and void in regular proceedings 
and. the mining claimant acquilesces in such decision for many years, - 
the. decision nullifying thé claim will be treated as. conclusive and 
will not be ‘reopened in the absence of a legal or equitable basis 
warranting reconsideration. (Gabds Exploration Co., 67 LD. 160 


(1960); Gabbs Eaploration Co., A-28213 (May 94, 1960) and A= 


982913. (Supp. ) (July 11, 1960); Garfield County Fuploration Co., 
A-98351 (August 30, 1960) ; Langdon H. Larwill, A-28697 (May 16, 
1963). Nor does the fact that the legal basis for the decision has later 
been held by the court of appeals or the Supreme Court to be erroneous — 
require a reconsideration and reversal of cases finally decided before 
the change in the interpretation or. application of the law. (See ¢.g., 
Edward Christman, 62 I.D. 127 (1955) ; Lillie M. Kelly, 49 L.D. 859 
(1928) ; and Mee v. Hughart, 23 L.D. 455 (1896)). 

In Lillie M. KX. elly, supra, the Department of the Interior had 
canceled homestead entries after the issuance of the receiver’s receipt. 
Kelly did not appeal from the decision and acquiesced therein for 
five yearsor more. In similar proceedings in another case (Thomas J: 
Stockley, 44 L D. 178 (1915) ), the decision of the raat was 


_ Prior to reviniond in 1956, 43.C. F. R. sec. 221, provided as follows: 
No appeal shall be had from action of Director affirming the decision of the manager 
im any case where the: party adversely affected shall have failed. to. appeal from the 
‘decision of seid manager. 48 C.F.R. sec. 221. 74, a2 

.. The pertinent portion of the revised regulations provides: : nae 
Hiffect of Failure to Appeal. When any, party fails. to appeal from- an adverse: de- 
cision of the Directors that decision shall as to such party be final and will not be 
disturbed except for fraud or for gross irregularity. 43 C.E.R. sec. 221.10, as 
revised in Circular 1950, 21 F.R. 1860, March 27, 1956. , 

733-462—64—_-2 
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challenged i in a suit.in equity and sppeaied eventually to the Supreme 
Court. The Court, in Stockley v. United. pa 260. U.S. 532 (1928), 
held that: 

The action’ of the» Commissioner of the General Land Office, therefore, in 
directing a contest against Stockley’s entry three: years after the issuance to . 
him of the receiver’s receipt, WA8 unauthorized and void. (Italies supplied.) 
280 U.S. at 544, - 


Following the Supreme Court’s decision in the , Stookley case, -Mrs. 


Kelly applied for an unrestricted patent claiming the earlier’contest~ 


against her entry was “unauthorized and void.” The Department’s 

decision contains the following pertinent statement : 

* oe The Department has held that a decision made in accordance with 
the practice prevailing at the time it was rendered, if accepted by the parties 
affected as final, will not be reopened for the reason that the practice then 
prevailing has subsequently been held erroneous by the ceprene Court. . aie 
supplied. ) ..49 L.D. at 662. ‘ 

_ The principle upon which the’ Department” relied. in canceling 
numerous oil shale placer claims was declared by the Supreme Court 
to be erroneous ‘and beyond the authority: conferred by applicable 
statutes. Ickes v. Virginia-Colorado Development Corporation, 
supra. “The early decisions in the cases presently before the Secre- 

tary were not appealed and the Department has not. vacated them. 

They were acquiesced in by those adversely affected for over 25 years. 
“The fact that * * *” the principle on which these earlier decisions 
are based is “* '* * now held by the Supreme Court to be erroneous 
is not. deemed:a sufficient reason for reversing and annulling decisions 
which have become final.” Mee v. Hughart, supra. 


| Tipisdicnon of the Land Commissioner and Effect of I aes vi Var- 
ginia-Colorado Development Corporation. 


The appellants contend that the Supreme Court, in lokes v. 
Virginia-Colorado Development Corporation, supra, held that the 
_ Department of the Interior was without jurisdiction to cancel claims 
for failure to do assessment work. Of course, no adjudication can be 
said to be res judicata if it was rendered by a tribunal not having 
jurisdiction.** But the Court did not hold that the Department lacked 
jurisdiction. To the contrary, it was held that: 


There was authority in the Secretary of the Interior, by appropriate pro-— 
ceedings, to determine that a claim was invalid for lack of discovery, fraud, 


13 Compare, Best v. Polk, 85 U.S..(18 Wall.) 112 (1873), with, Minter v. Crommelin, 
59 U.S. (18 How.) 8%. (1855). And compare, Doolan v. Carr, 125 U.S. 618 (1887), with, 
Quinby v. Oonlan, 104 U.S. 420 (1882). And see, American School of Magnetio Healing 
v. MeAnnulty, 187 U.S. 94; (1902). 7 oe 2 
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or other defect, or that is was pupae. to Cancellation by reason of abandon 
ment.” 295: U.S. at 645. : 
And on the question of the Secretary’ S suthority. to cancel | for failure 
to perform assessment work, the Court stated : 

We think that the Department's challenge, its adverse proceedings, and the 
- decision ‘set forth in the: bill went Dea the authority cnterred by sae 295 
U. s. at 647. . | 
It is on the basis of thie ioe that appellants’ coritend: that the 
Secretary was without jurisdiction to challenge these claims. A 
close examination of that language, the history of the litigation: and 
related decisions. require the rejection of appellants’ contention. | 
. Earlier, i in Wilbur v. Krushnic, 280 U.S. 306 (1930), the Court had 
concluded. that the Department could. not cancel claims upon. the 
ground of failure to do assessment work following the resumption _ 
of work. The Court’ did not deny the Secretary’s jurisdiction. In 
fact, it affirmed his full authority to consider the case but found that 
he had “k * * interpreted and applied a statute in a way contrary 
to its explicit, terms * * *.”20 Jn explaining the effect of the Secre- 
tary’s error in construing the statute, Roberts v. United aes, 17 6, : 
Uz me 221 (1900), was quoted as follows: he 


HR = Every statute to some extent requir es construction by. the public officer 


whose: duties may be. defined therein. ~ Such officer. must tead the law, and he. v3 


- must therefore, in a certain. sense, construe it, in ‘order. ‘to form a judgment - 


from its language what duty he is directed by the. statute to perform: eR i 6 
U.S. at.231.7 : Hepes 


AU clear analogy’ ee) in the principles applicable ' on the public : 
lands.. Cameron. v. United States, 252 ‘US. 450. ae In. the 
Cc ameron case the Court stated : 


- By. general. statutory ‘provisions dies axeoution of the laws regulating: the 
acquisition of rights in the public lands and the general care of these lands 
is. confided to the. Land Department, as a ‘special tribunal ; ‘and the Secretary 
of the Interior, as the head of the Department, is. charged with seeing that this: 
‘authority is rightly exercised to the end that valid-claims may. be recognized; 
invalid ones ‘eliminated, and the rights of the: ae preserved. mee U. S. at. 
459-60." ae 


"a0 Citing ‘Cameron v. United siates, 252 U. S. “450, “460 (1920); Cole v. ‘Ralph, 252 Oss. 


286 (1920) ; Black v..Htkhorn Mining Co., 163 U.S. 445, 450 (1896) ; Brown. v. Gurney, : on 


201: U.S. 184,. 192, 193 (1906) ; ; Farrell 'v. Lockhart. 210 U.S. aa 147 Gepe)« 
_ 0 280-U.8. at 319. : 
- 21Phe Mineral Leasing Act of 1920, 41 Stat. 451, 300. Ss. Cc. see. 193. 

2 See als0,.United States ex rel. Nessa. v. Fisher, 223 U.S. 683 (1912) ; <A and Decwtur Vs 
. Pauling, 39 U.S. (14:Pet.) 497 (1840). E 
- 3% Citing Rey. ‘Stat., sees. 441, 453,. 2476 ; United States vy. Schnure,. 102 U.S. 378, B95 | 
(1880) ; Lee v. Johnson, 116. U. 8. 48, 52 (1885).: Knight v. United: States Land Ase’n. 
142° U.S..161, 177, .181..(1891).; Riverside Oit Co. v. Hiteheock, 190..U.8: 316 (1903). 


The nature and extent of the Department’s jurisdiction over -the disposition of public 


6 ‘lands, and particularly under the mining laws, was. more apeey discussed in. Deee | We 
'. Best, 291 F. 2d 235 (9th Cir. qeen ys in the following: terms: 


-180 DECISIONS: OF -THE: DEPARTMENT OF THE. INTERIOR [71 .LD.. 


And further: 


True, the Mineral Land lay dices not itself cbhter subhs authority ‘on: Cth iad 
department. Neither does. it place the authority elsewhere, But this does not 
mean ‘that the authority: does ‘not’ exist anywhere, for; in the’ ‘absence ‘of some 
direction to the contrary, thé géneral’ statutory : ‘provisions before mentioned 
vest it in the land. department. _ 252-U:8, at 461." ; 


‘These ‘principles were. most recently ‘Gitamaled by: the Supreme Court | 
in Best v. Humboldt Mining Co., 871 U.S. 334, 887 (1963). 
In United States v. Winona & St. P.R. Co:, 67 Fed.:848 (8th :Cir: 
1895), -aff’d., 165 U.S. 463: (1897), the Court: of Appeals set forth 
the following test: for determining whether the Land Department has 
jurisdiction. over the subj ect matter with which it purports to deal: 
eH Jurisdiction of the subject-matter is the power to deal with the general 
abstract question, to hear the’ particular facts in any case relating to this ques- 
tion,.and determine whether or not they. are’ sufficient to invoke the exercise : 
of that. power. : The. test.of jurisdiction, is whether the tribunal has power to. 
enter tEOe: the inquiry, not whether its conclusion in the course of it is right 
or wrong. (Italics supplied. ) 6T Fed. 959-60. 
Having concluded. that the Secretary or the Land Commissioner had 

_ jurisdiction over the subject matter of the claims presently in dispute, 
and that they had the necessary. authority to enter upon the inquiry as 
_ to the validity of the claim, we have only to determine the ultimate 
effect of an error of law committed by these officials in the exercise 
of this authority. In this regard, we do not question that the appel- 
Jants or their: predecessors in interest could have invoked judicial re-_ 
view of the Department’s decisions under epphsael ProednG 28 even 





‘It is undisputed. that the Congress has granted to the Secretary of the Interlor 

“ general ‘supervisory. authority ‘over public ‘business relating to public lands; including 

- mines. 

“* * * there can be no question as to the power and authority of the Secretary 

_ Of the Interior,-under the grant of authority to supervise public business .on public 

- lands, including mines, to initiate through the subordinate Bureau of Land Manage- 
.. ment a contest in order,.to see. “that valid claims on publie land may be recognized, 

- invalid ones eliminated, ‘and ‘the rights of the public preserved.” 291 F. 2d at 244, 

“24 See also Cole v. Ralph, supra, fn. 19; Ferrell v. Lockhart, supra, fn.'19; Brown v. 
Gurneii, supra, in. 19:3 and Black v. Elthorn: Mining Co., supra,fin. 19, And see qenerally: 
Standard Oil Co. of California vy. United States, 107 F. 24 402 (9th Cir. 1940). 

25 See also, United States v. Northern Pac. R. Oe., 95 Fed: 864 (8th Cir.. 1899), aff'd, 
177 U.S. 485 (1900) ; and Foltz v. St. Lewis & 8.R. Ry. Co., 60 Fed. 316 (8th Cir,°1894): 
And see Hing vY. MoAndrews, 111 Fed. a0 oe Cir. 1901), wherein ime ure Srated: the 

: principle as follows: 

“The test of Jurisdiction: is not right decision, but the right to. re upoti the 
inquiry and to make some ‘decision. -[Citations] ‘Hence a patent - evidencing an 
erroneous decision of a question of law or a mistaken determination of an issue of 

' fact, which the department was vested with the power, and charged’ with the duty, 

‘to decide, is as impervious to’ collateral attack as one which is ths result of correct 

' eonclusions.” 111 Fed. at 864. 

26 See e.g., HI Paso Brick Co. v. McKnight, 233 U.S. 250 (1914), wien the court held 
that an order erroneously issued by the Department refusing a patent for a mining claim 
could not deprive. the claimant of vested rights “* * * [flor while: the General Land 
Office: had power ‘of supervision over the acts of the local officers, ‘and could annul entries 
obtained 1 by fraud’ ‘or made ‘without authority of law, yet if i Department's eanectanian 
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though the t time within which the claimants could have appealed to the 
Secretary had expired. The claimants, following the decision i in Ickes . 

v. Virginia-Colorado Development Corporation, supra, had at least 
two alternatives open to them to protect their claims... ‘They ‘could 
have petitioned the Secretary to exercise. his supervisory authority:to 
recall and vacate the Land Commissioner’s. cancellation. of the ‘claim 
as he had done in The Shale Oi Company, supra, or they could ‘have 
sought relief in the courts in proper proceedings instituted for that . 
purpose. 7 'The-claimants did neither.. 

'. Since the judicial relief which was available to the ‘caimanta 5 was 
equitable i in nature, it was incumbent upon them to seek judicial relief 
within a reasonable time after the Supreme Court, in the Virginia- 
Colorado. Development Corporation. case, had determined that: the. 
cancellations by the Department were erroneous. Otherwise, . the 
claimants’ judicial. remedy would be subject. to the equitable defenses 
of estoppel and laches unless.it were clearly shown that the decision 

_of the Department was void ab initio... vs. ay “hs 

When, as here, the administrative. officer. has acted within ee juris- 


diction and a judicial review of such action has not been sought on & 


timely basis, the principles ‘of estoppel, laches and ves. judicata are 
merged in the doctrine of finality of administrative action and are 
- operative to bar appellants’ claim for relief... This. conclusion is in 
* accord with the principles set forth in the several recent cases discussed 
above, all of which involved oil shale placer. claims.”* -. The following 


was based. upon a mistake of: law, tts riling was aubject to. judicial. review: when, properly 
drawn in question in judicial proceedings, inasmuch as the power of the land office is not: 
unlimited, nor ¢an it be arbitrarly exercised so as to’ deprive any person of Jand' lawfully 
entered and paid for.” . 238 U.S. at 257-58: (Italics. supplied.) : 

7 See. eg., Sanford ¥. Sanford, 139 U.S. 642 (1891) ; ; Shepley Ve - Cowan, 91 Us. . 380 
(1875) ;. Silver v. Ladd, 74. U.S. (7 Wall.) 219°(1868). ; 
. In Sanford v. Sanford, supra, the court said:: 
|. &k # ® Where the matters determined are not properly before. the department, or: 
its conclusions have been reached from: a mnisconstruction, by its officers, of the law’ 
applicable to.the cases before it, and it.has-thus denied to.parties’ rights which, Upon! 
_& correct construction, would have been conceded to them, or where misrepresentations: 
and fraud have been practiced, necessarily affecting its judgment, then the courts, can: 
an a- proper: proceding, interfere and control its determination so.as to secure the Just 

rights of parties injuriously affected.” (189 U.S. at 647. (Italies supplied.) 

“See also, Moffat v. United States, 112 U.S, 24 (1884) ; Bernier vy. Bernier, 147 U.S. 243 — 
(1893).; Moore v. Robbins, 96 U.S. 538 (1877) ; Johnson v. Towsley, 80.0.8. (13-Wall.) : 
72 (1871) ; Lindsey v. Hawes, 67 U.S. (2 Black) 554 (1862)\; Lytle v. Arkansas,:63° U.S. 
(22 -How.) 193 (1859)i; Garland.v. Wynn, 61 U.S. (20 How.) 6°(1857) ;: Barnard’s Heirs 
vy. Ashley’s: Heirs, ne U.S. (18:How.) 43 (1855) ; aed ha v.. Ashtley, 55: U.S. ce OW rs) 
B77..(1852),. ; 

23 See Langdon H. Larwilt, A-28697 (May 16, 1968) ; 3: Garis Hoploration: Os: 67 LD. 
160 (1960) ; aff’d. Gabbs Heploration Co:.v. Udall, 315 F. 24 37 (D.C: Cir. 1960):; Garfield 
County Haploration Oo., A-28351. (August 30, 1960) ; J. OG. Netson;:64 I.D. 208" aS); 

- See maleO, Oharles D. Hdmonson, 61 ID. 355. (1954), and cases cited therein. 
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language, used by the court i in -Gabbs Exploration Co.v.U dally ges, 
in rej jecting similar claims, is particularly pertinent here: 

Here neither plaintitt nor its predecessors ‘in interest took timely action to ave: 
the wrong righted, and. plaintiff cannot. complain of the Secretary’s failure to 
reopen the case. It is significant also that in all the cases cited to. us in which a 
prior. decision was, reopened. the longest period elapsing before’ reconsideration 
was three years. ‘Here twenty-seven: ‘years have elapsed between the alleged 
_ wrong (1929) and plaintiffs attempt to have it. corrected (1956)... There might . 
- be some reason to impel the Secretary to reopen. a prior decision i in order to purge 
| aD: “incorrect. determination, but the passage of time might: prevent.-or greatly 
“hinder a proper determination of the initial question, in which case it would be. - 
inappropriate. for him to reopen the case even though t he retaing jurisdiction over | 
the land i in dispute * * * 315 F.2d at 41... ae 


It is evident. that the Secretary or - the Land Conmiasionsen in the 
Krushnie case, in the Virginia-Colorado Development Corporation 
‘case, and in the cases before us in this appeal, had the duty, the respon- 
sibility and, necessarily then, the jurisdiction to construe. the statute. 
_- The construction placed upon. the statute was appealed in Krushnic 
and in Virginia-Colorado Development Corporation, and the conten-~ 
is tion of the appellant that the Secretary erred was upheld... However, 
in the cases before us, appellants cannot complain after. nearly 30. years 
of silence, inaction, and acquiescence. . Neither they nor their “* * * 
predecessors. in interest took timely action to have the wrong righted 
RE” “Gabbs Euploration 0o.v. Udall, 315 F. 2dat41. | 


> Past Administrative Practice 


| ~ Finally, the appellants eonteind: that, followiniz thé decision i in fi okes 
2 Virginia-Colorado Development Corporation, supra, and until the 

_ Manager’s decision in February, 1962, rejecting their applications, the 
United States has consistently: recognized the validity of the subject 


mining claims. They contend that there has been a long-standing, coe | 


continuous and consistent administrative interpretation and applica- 
tion: of the Virginia-Colorado Development case beginning with the 
‘Department’s: ‘decision: in The Shale Oi Company, supra. . In this 
regard, the appellants rely upon certain letters written by: officers of 
the Land Department neieh 1 expressed ‘the: view eee the previous 





a 20 The court. are observed that: : : - se 

: The Department. of the intertox, which. has asogilited: thie: eign of the ere, to 
reconsider certain prior decisions, has also recognized that there. must be some time limit 

2 on such: reconsideration.. As Assistant Attorney General Van Devanter said ‘in Aspen. - 
. Consolidated Mining Co. v. Williams, 27 L.D. 1, at 11: 

“he ‘parties remain the same and:the one complaining of. tne) former decision has 

' taken. timely and decisive action to. have the. alleged wrong corrected, ”. 315. BF, 2d 


at 40-41." 
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decisions of the Land Commissioner che calial oil shale placer claims ai ae & 


were: -vold.and had. no effect on the claim.® 


The argument advanced by the appellants is not based on the facts... 
_ While some officials of the Department may have expressed the view 


that the original cancellations were void. and of no effect, at the 

same time, action was taken with respect to the subject land which 

was entirely inconsistent with the recognition of valid and subsisting 

claims. . 

~. On April 15, 1930, Sirens to Executive Order No. 5327, all. oil 
shale deposits pwned by the United States were withdrawn, subject 


to valid existing rights, from lease or other disposal, except for... 
| application. for patent under the mining laws for metalliferous mining’. — 


_. claims or application based on claims initiated prior to the date of 
the withdrawal. The withdrawn, lands were reserved for. purposes 
of investigation, examination and classification. See Jnstructions, — 
Circular No. 1220, 53 I.D. 127 (1930). Among the lands included 
in the withdrawal are those here under consideration as indicated in 
the instructions dated April 29, 1931, from the Commissioner of | 
the General Land Office to the Rowister, Denver, Colorado, which 
listed among the subdivisions in Colorado covered by Executive 
Order No. 53977 all of secs. 7 to 36, T. 4 S., R. 99 W., 6th P.M. 

Executive Order No. 5327, ‘above-thentioned, attached to the lands — 
here under consideration as a secondary claim and operated to with-— 


ibis draw. them from the public domain when the determination that 


the mining claims were null and void for failure to do assessment 
work became final, since, on the termination of the mining locations, © 
-possessory title to the lands reverted to the United States. See - 
Cameron v. United States, 252 U.S. 450 (1920); Gabbs Laploration 


Company, 67 I.D. 160, 169 (1960) ; and Solicitor’s Opinion, 55 I.D. - | 


205, 208 (1935). ana see, Vanadium Corporation of America, et al, 

“A-96914 (‘September 8, 1954). As a result of the decisions of the 
Land Commissioner in 1930 and 1931 declaring these claims null and 
void for failure to do assessment work, Executive Order No. 5827 


80-'The following documents were submitted by. the appellants as evidence of the Depart: ; 


a e eente position : 


_1. Letter of July 29, 1935, from. the Sininindasiones of the General Land Office to the 
Register, Denver, Colorado (attached as Appendix C-1). 
2. Letter of April 22, 19386, from Ida Dere, Grand Valley, Colorado (then owner of the 
Lucy Agnes Nos. 1-2 oil shale placer. same to me Commissioner,, generar Land vues 
{attached as Appendix C-2). . : . 

8. Letter of May. 4, 1936, from the Goinnieatoder: General. Land Ofte, to Ida Dere, , 
Grand Valley, Colorado (attached as Appendix C-3). 

4, Letter of July 4, 1944; from ‘the Commissioner, General Land Office, to Mr. Ww. 
Porter Nelson, Denver, Colorado (attached as Appendix C—4). 

5. Letter from the Commissioner, General “Land Office, . to Mr. Edward Altenbern, 
DeBeque, Colorado (attached as Appendix C-5): : 

6. Letter of October 31, 1935, from the Acting Secretary Of the Aeterion to the Secretary 
of the Navy (attached as Appendix c-6). 0; , 
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was operative to exclude all subsequent entries thereon, except as 


permitted by the order. | 
_ , On February 6, 1933, Executive Order No. 6016 authorized the 
- issuance of oil and gas Tosise under the Mineral Leasing Act on Tands 


7 | withdrawn by Executive Order No. 5327. 


Pursuant to the later Executive Order, the Department hag issued 
numerous oil and_gas leases and the rights of the third party lessees 
have intervened. Some of the oil and gas leases are still outstanding 
and proceedings have been instituted under the Multiple Mineral _ 
Development: Act (Act of August 13, 1954, as amended (30 U.S.C, 
_ sec. 527)), to determine the rights as ‘between oil shale placer sigan: 
ants and lessees under oil ‘and gas leases issued by the United States. 
Such proceeding gs have been suspended pending the outcome of the 

subject appeals. ; 
~~ The important point here 1 is that, on many ‘of the tracts in question, 
the United States, acting largely hy: and ‘through this Department, 
has, for some 25 years since the cancellation of the oil shale placer 
anime. exercised exclusive control over the land and has permitted’ 
third parties to acquire rights therein. In view of these facts, the 
assertion on appeal that the United States or the Secretary of the 
Interior has recognized the validity of ‘these mining claims and has 
not taken action which ‘is inconsistent therewith, is without support. 

‘But even assuming, arguendo, that a long- standing continuous and 
consistent departmental recognition of these claims is shown, such a 
_ showing would not entitle the appellants to patents on these claims. 

For reasons heretofore stated, the validity of these claims was not 
established by the decision of the Department in The Shale Oil Com- 
pany case, supra, nor by any subsequent administrative or judicial 
action, and any administrative practice to the contrary would have 
_ been cléariy erroneous. Administrative practice, however long-stand- 

ing and consistent, is not controlling when it is clearly erroneous. 
County of Marin v. United States, 356 U. S. 412 (1958); Fishgold v. 
Sullivan Drydock & Repair Corp., 328 U.S. 275 (1946); Burnet 

v. Chicago Portrait Co., 285 U.S. 1 (1982); Webster v. Luther, 163 
US. 331 (1896) ; Merritt v. Cameron, 187 U.S. 542. (1890) 3. United 
States v. Graham, 110 U.S. 219 (1884) ; Swift Company v. United 
States, 105 U.S. 691 (1881). And see Solicitor’ S ‘Opinion, 6 68. I. D. 872. 
(1961), and cases cited herein. - 

Furthermore, the application of doctrine of dinners rautios 
or construction is “* * * restricted to cases in which the construction — 
involved is really one. of doubt and where. those to be affected have 
relied on the practical construction, and rights have accrued by reason 
of such reliance.’ ” Studebaker v. Perry, 184 U.S. 258, 269 (1902). 


“8 See generally, Annot,, 73 L. Ed. 822 (1928), and, Annot., 84 L, Ed. 28. (1939). 
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‘(Italics snjyslied.) Here the appellants. have. aianipied io pres 


strate the existence of a long-continued practice by this Department 


in recognizing the validity of their claims. : In support thereof, they 
have submitted the documentation above-mentioned.” Yet there is 
no clear showing that any of the appellants knew of or relied upon, 
any of these documents at the time they acquired an, interest in their 
claims. Indeed, it. appears that the existence of such. documents be- 
came known to the appellants only after their claims were challenged 
and their patent. applications rejected by the Land Manager in 1962. 
Under these circumstances, no rights have accrued to the. appellants 
by reason of the peace ease PIBCHee. a ee a 
Summary 
In: summary, we. on found (4), that me ‘Secretary: and hig ‘duly. | 
authorized agent, the Land Commissioner, had jurisdiction to enter 
-upon inquiry as'to the validity of oil shale placer claims-under the ap- . 
~ plicable statutes; (2) that they’ had the jurisdiction to. construe such. . 
statutes in defining their authority ; (3) that in.the exercise of this. 
function they. may have erred in canceling claims including some of 
the claims upon which-the patent applications in the present. case are: 
~ ‘based; (4) that these cancellations were not appealed from by the ap- 
pellants or their predecessors in. interest; (5) that neither the appel- 
lants nor their predecessors in interest sought to attack these decisions. 
for over 25 years. We conclude that, on the principles of res judicata, 
finality of administrative action, and laches, the said decisions of the 
Land Commissioner and the Secretary of the Interior are binding on — 
_ the parties thereto and their successors in interest insofar as these 
claims were actually canceled in the original contest proceedings in 
which the then-owners of the claims were properly served with notice 
of contest and provided an opportunity for a hearing respecting the 
validity of the claim. 

As heretofore mentioned, the following elas were sancaled: in con- 
test. proceedings in which the then-owners of the claims participated, 
thus eliminating any question concerning the sufficiency of or defects 

Inthe issuance of notice: _ . 
eee wage < HES aot Patent Applicaton ~.. Contest — 


~ Carbon Nos. 1-4.___- Le-2--2.- Colo. No. 030979 No. 12029. 
Elizabeth Noa: 1 2, 4-12__.._.... Colo. No. 030979... No. 12029 

4 Southeaste toe Roa eee ee -- Colo. No. 028751. No. 12972 — 
Northeast... oes Colo. No. 028751 — No. 12972 
Northwest_.2__ ete sabes se Colo. No: 028751 .. No. 12972 
Oyler. Nos. .1-4..2 22. 225-----12: - Colo. No. 012327. No. 12039. 


Jack Pot.Nos. 4-11_.....------- Colo. No. 045092 . No. 13038 


8 See footnote 30, supra. 
7T32—462—64 ; 
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As to these claims, the decisions of the Land Manager rejecting ap- 
plications for patents are hereby affirmed. 

~ As to all other claims involved in this appeal, the final order ee 

ing or reversing the ‘decision of the Land Manager will be held in 

abeyance pending a determination of the sufficiency of notice of con- 

test. in the contest ‘proceedings in which the claims were canceled. 

- The appellants holding such claims who wish te pursue the contention 


that their claims were canceled ‘without compliance with the require- 


ments of notice, are hereby granted-60 days within which to submit: 
materials relating solely to such contention. ‘Thereupon, a determi- 
nation regarding the'sufficiency of notice will be made and a final or- 
der entered on the appeal. If necessary, hearings will be ordered to 
resolve any factual questions which remain unresolved on the record.. 
Appellants who do not. submit such materials shall be considered to 
have conceded that the. departmental. records accurately reflect the . 
facts regarding the issuance of notice :in the contest. proceedings and 
the determination will be made.on the basis.of the present record. . : 

This decision is rendered and :the-.action herein set’ forth is taken 
pursuant to the authority delegated to the Solicitor ae the Sait 
of the Interior ae IDM: D. ae) (a) 5 2A! F, R, 1848). 


Frank J. Bann | 





Solicitor. 
| "APPENDIX A a 
eae 2 PB: Z Colorado | Manager's — 
Appeat Now, | Appellant tech ttn. Serial No. . Decision 
A-29560 Union oil Co. of California. 07667 Feb. 16, 1962. 
: 09072: Feb. 16, 1962. 
1 "Pacific Oil Cotapiiy: ee 042327 Feb. 16, 1962. 
Weber Oil Cm 014671 Feb.. 16; 1962. 
Pel Brel pein. ees UL... 016334 Feb. 16, 1962. 
Tell Bele hie oes oir hee * 016671 Feb. 16, 1962. 
Henry L. Price! -- yas ase eae Path a aes . 
Silmon Smith.......-..---.. --- Bees PL re eee 
. + Charles Holmes_.:---22.---. - - ee Oren Piacente . 
 » Gabbs Exploration Gorariang 3 018673 Feb: 23, 1962. 
> Dwight 8. Young.-..-...---. . 022459 ° Feb..16, 1962. 
John W. Savage__----- ~~ _... ... 022460. Feb. 16, 1962.. 
~~ @bharles"H: Prien. -.-._.----. . 022461. Feb. 16, 1962. 
' . Barnette T. Napier..._..---.-. 028751. Feb. 16, 1962. 


Woy i: Grace ‘A. Savage je-e ee 2 eke eee ence: eer a 
oie Maude B. Farnum----.:----.. .------- «---+-~----- aul 
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: eee ea ee 7 oan “Qdlorads ~~ Manager's 
Appeal No. ae ee Appellant oss Serial Now. Decision — 
A-29560 John..W..Savage ise ee aed ee Loe ae ene ae 
Joh Ri. Param) Jf oec252 gu eee Cece a bce 
~ St. Clair Napier Catlin. Soe og nen galt ae PERE OSE P 
William H. Farnum, Jroi..-2 2222-2 Lance eee 
Jonny Saige. ete: Bete, « kde eat a 
“> Neil 8. Mineer22222 02222 pages eS Ol cectnaty ies aes ante eS 
Energy . Resources Techs 029427 Feb. 16, 1962. 
wy neleey: Land, Inc. ©: | 029428 Feb. 16, 1962. 
081342. Feb. 16, 1962.. 
Wasatch Development Com- Be RE at tee 
oe Joseph: B. ORM. , 030979. Feb. 16, 1962. 
~~ John: a salle: eeencncse 034270: -Feb. 16, 1962... 
| oa 034271 Feb... 16, 1962. 
- Harlan Hi: Hage us _. 045092. Feb. 16, 1962. 
« Dorothy .D. Hugg sc. fe0 bea ea sy lanes e ences. 
_ , APPENDIX B 
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MANNER OF PROCEEDING IN CONTESTS INITIATED UPON A REPORT BY, A ; 
; : REPRESENTATIVE oF THE GENERAL LAND OFFICE. : 


 Wasrineron, D. C. , February 26, 1916. 


To Special Agents, as d Registers and d Receivers, United States Land 
hal eid - 3 , | : 


- The following sche are “npdctibed for proceedings i In contests initi- 
~ ated. upon: a. report. by a represéntative: of the. General Land, Office. 
All existing instructions in-conflict herewith are superseded : , 

1. The purpose hereof is to secure speedy action upon claims to the. 
public lands, and:to. allow claimant, entryman, or other claimant of... 
record, opportunity. to file a denial. of the ee ae oe ets or. 
claim,.and tobe heard thereon if heso-desires: . 

9. Upon. receipt: of ‘a’ report. this office: will egneidee, the same ena 
- determine therefrom’ whether the facts stated; if. true; would warrant, | 
the Pejecion or cancellation: of the entry or ‘elaim:. 
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3. Should the ohhtees if not disputed, justify the ferectiorl or can- 
cellation of the entry or claim the local officers. will be duly notified — 
thereof and directed to issue notice of such charges in the manner and 
form ‘hereinafter provided for, which notice must be served upon. the -- 
entrymen and other parties in interest shown to be entitled to notice. 

4, The notice must be written or printed and must refer to the letter 
from this office by initial and date, as authority. for issuing the notice, 
and must state fully the charges as contained in said letter; also the 
number of. the entry or claim, subdivision. of land involved, name of : 
entryman or claimant or other known parties ‘in interest. . 


5. The notice must also. state that the charges will ts tabcepted as. 


true, (a) unless the entryman or claimant/files in the local office within 
thirty days from receipt of notice a written. denial, under oath, of said 
charges, with an application for a hearing, (b) or submits a. statement. 
of facts rendering the charges immaterial, ( ¢) or if he fails to appear 


at any hearing that may be ordered in the case. 


6. Notice of the. charges may in all cases be. served ‘personally upon 
the proper party by any officer.or person or by registered letter mailed 
to the last address'of the party to be notified, as shown by the record, 
and to the post office nearest: to the land. "When it is necessary to serve 
notice-on the unknown heirs of.a. person in-interest; the:same must be 
addressed to that person at his address of record and also at the post 
- office nearest the land. Proof of. personal service shall be the written 

acknowledgement of the person served or the affidavit of the person who. 
served the notice, attached thereto, stating the time, place, and manner 
of service. Proof of service of notice by registered letter shall consist 
_ of the report of the: register and receiver who mailed the notices, ac-" 

- companied by the post office registry return’ receipts, or the aca 

_ unclaimed registered letters. . ; 

4, If a hearing is asked for, the local officers will Sede: same and 
confer with the Chief of Field Division relative thereto and fix a.date: 
for the hearing, due notice of which must be given entryman or claim- 
ant. - The above notice may be served by registered mail. By ordinary : 
mail, a like notice will be sent to the Chief of Field Division. eo 

8. "The Chief of Field Division will duly submit, upon the form: © 
provided therefor, to this. office, an estimate of the probable expense 
required on behalf of the Government: He will also cause to be served — 
subpoenas upon the Government’ witnesses and take such other, ate d 
as are necessary to prepare the case for: prosecution. '. . 

9. The Government must.appear with its witnesses on. the date aid . 

at the place’ fixed for said hearing, unless-there i isreason to-believe that. - 
no appearance: on. behalf‘ of the Government; will be required., The. 
officer in charge of hearings must, therefore, keep: advised, as far as 
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possible, as to wheities the defendant. intends to appear at the siaaee 
The Chief of Field Division may, when pent, conduct the hearing: 
on behalf of the Government. 
-10. If the entryman or claimant fails to deny the chiarizes: spider oath 
and apply for a hearing, or to submit a statement of facts rendering 
the charges immaterial, or fails.-to. appear at the hearing ordered _ 


“without. showing good cause therefor, such failure will be taken as an ~ 


admission of the truth of the. charges and will obviate the necessity 
for the Government. submitting evidence in ‘support. thereof, and the — 
_ register and receiver will forthwith forward the case with recommen- 


dation thereon to the General Land Office and notify the parties by 


registered ‘mail of the action taken... In. cases finally | closed upon 
default of claimant if application to reopen. any case is filed with the 
register and receiver they ‘will forthwith forward | same with recom- 
‘mendations to the General Land Office. . 
Sede Upon the day set, for the hearing and the day to which it may 
be continued the testimony. of the witnesses, for either party may be 

| submitted, and both parties, if present, may examine and cross-examine 
_ the witnesses, under the rules,. the Government to assume the burden of 
proving the charges, unless otherwise ordered. - | 

12. Ifa. hearing is had, -as provided in paragraph 11, the ‘lec 
. officers will render their decision upon the. record, giving ue. notice 
thereof, in the usual manner. When decision is adverse to the Govern- 
ment, notice thereof must be sent to the Chief of Field Division. — 
18, Appeals . or briefs, if filed, must be in accordance with the rules, . 
but need not be served upon 1 the Chief of Field Division « or Government 
. representative i in charge of the hearing. 

14. The above proceedings will be governed, by the rules. of practice. 
‘All notices served on. claimants. or ase ee must likewise be. served . 
| upon transferees or mortgagees. | | | 


_. Very respectfully, = 9 | 

oe ee Coty Panza, 
Commissioner. 

eee i 

 Anprreus A. Jonus, aoe 

FY inst Assistant Secretary.. 
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a 3 July 29,1935 
_RecisTEr Tae 
Denver, Colorado. 
Sir: . 7 Ae i 
July 10, 1980, adverse sigue were divectad against the ditaity 
‘of the Liberty No. 1, Oil Shale Placer, SE., Sec. 22, T. 2 S., R. 95 . 
W., 6th P.M. on the charge that annual assessment work was not per- 
formed on the claim for the year. ending J uly 1, 1930, and that work 
has not been since resumed.’ 

After notice issued and answer rene the: charges was duly filed, 
hearing was duly before a United States Commissioner at Glenwood 
Springs, Colorado, on June 11, 1932,:at which the Government ap- 
peared by attorney and no other appearances were noted. April 12, 
1933, you transmitted the record to this office without decision. 

On June 8, 1935, the Supreme Court decided in the case of Ickes vs. 
‘Virginia- Colorado Development Corporation, that the United States 
has no right'to declare oil’ shale placers null and void because of 
failure on the part of the claimants’ to perform annual assessment 
work thereon, and on June 24, 1985, the Department in the casé of 
the Shale Oil Company, Denver, thineral: application 042552, recalled 
and vacated its decision in the Virginia- Colorado Development Corpo- 
ration case, and overruled: Its previous decisions 3 in conflict with the 
Supreme Court’s decision. 

_ From the foregoing it is‘clear that: the adverse loncnee in this © 

case are invalid for any purpose.’ Accordingly, contest No. 11828 
is dismissed and the case is closed... Advise the parties hereof. aan 

Several contest cases involving oil’ shale placers are now pending 
in your office. In view of the decisions referred to hereinabove, you 
are instructed to close out on your records and transmit to this office 
_all contest cases involving solely the question.of.a. failure to perform 


annual assessment work, and failure to resume work on oil shale .-. 


placers prior to the date of a challenge by the United States to the 
- valid existence of the claim, where no answer has been filed by the 
claimants. In all cases involving only the question of annual assess- 
ment work where answer has been filed by any of: the contestees 
you will transmit the records to this office without action. - 

You will retain in your files, subject to further instructions froin 
this office all contest cases involving oil shale placers wherein charges 
have been made involving other questions than that above sates even 
ifa neatee has aleo Peon made i im that POeEEC: i 7 
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Th your response erste ‘ree to this letter by d dave and number. 
. Very os aa iv, oe 


(Sea),  ‘FReD Ww. JOHNSON, 


@ ommissioner.. 


a APPENDIX 0-2 


Box 47 ty Graxp Vanni} Guanes . sa 

| | | April 22, 1936... 

Costes oes GENERAL LAND Oxricn,. : oo 
achengion, DO. | 


Please advise the undersigned, Ida Dere, why Lucy Agnes Oil 

Shale Claims Nos. 1 and 2 (being N14, N and SYN, Sec. 4, 
Township 5 South. R 95 West) should not be clear listed from the 
charge of failure to do and perform annual assessment work. Being 
contest No. 11750, in keeping with and per tenor of your letter dated 
7/29/35, which ordered the clear listing of Liberty Oil Shale Claim — 
No. 1, being contest No. 11823 addressed to Register of Denver Land — 
Office. These two claims were valid existing claims on 2/25/20, with 
several years assessment work having since been done: The field 
_ Division Inspectors convinced me on or about, the year’ 1927 or 28,.that.: 
it would be useless to go to the expense of answering the Government 
contest, but the Supreme. Court Decision of 6/3/35, seemingly has set 
at, naught all of these former challenges, where the only question was 
lack of assessment work. Please clear list my. said claims or advise 

me what must be done to get them clear listed. 
Yours ec - 


- (Sgd.) : Ta Dern, 


(APPEND Cs 


Ibs De: : Bh i oce Cig 
Box Mi? Grand Vali 0 Colorado, 
Mapam:: 


ep ae to your: letter of April 28, 4936; you’ are’. ‘advised: the 
revords of this office show that the Lucy "Aeties Nos. 1 and 2 oil shale 
placers were declared null and void by this office on August. 18, 1933, 
because of failure of the owners of the claims to file answer denying 
the charge that annual assessment work had not-been performed oni 
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the claims for the year ending J uly 1, ‘1029, pas baa, wor had not 
been sinée resumed. : 

On June 3, 1935, the Sues Court of ike United States nel in 
the case of Ickes vs. Virginia-Colorado Development Corporation, 
that the oil shale placer claimant, a party in that case, lost no rights by 


‘failure to do annual assessment work on its aaims and that. such _ | 


failure gave the Government no right to declare the claims null and - 
void. It further held that proceedings brought by the Government 
based solely.on such a charge went beyond the authority conferred 
by law and did not affect the validity of the claims. In view of this . 
_ holding of the Supreme Court, this office considers that it would be 
- unnecessary to revoke its previous decision‘holding the Lucy Agnes 
- claims to be null and void. That decision being without authority 

of law is without ny effect on the title arising from the location of 
the claims. } ee 9 

Very respectfully, 
Gea) ‘Frep WwW. OHNSON, 


C ommissioner. 


| APPENDIX C4: ea ae 
jk ee ae Ae July 4, 1944 
- Mr. W. Porter Nztson, | an ae 
607 California Building, Denver ®, Colorado. - 
‘My Dear Mr. Nutson: | | 
I have your letter of June 15 asking for the present status of the 
contest No. 12478 directed against the Sid Nos. 1 to 22 oil shale placer 
locations by our letter No. 1069641 of July 16, 1980. 7 
The letter referred to directed new adverse proresd iis dente the — 
+ locations mentioned on the charge “That annual assessment work to 


-. the value of $100 was not performed upon each or any one of the Sid 


Nos. 1 to 22 inclusive, oil shale placers for the year ending July 1, 
-. 1980, and that work has not been since resumed.” The letter ae | 
directed service of notice of the charge on E. B. McNair and George 
W. Habberset, the record title holders of the locations. 3 
.. On September 16, 1930, answer was filed in the Denver Land Office 
_ by E. B. McNair in which no denial is made of the allegations.con- 
“tained in the charge, but contestee contended that the Sid Nos. 1 to 
92 claims having been located prior to the leasing act of February 25, 
‘1920, constituted. valid claims existent. February 25, 1920, and 
maintained. in compliance with: the laws. under which they. were 
initiated,etc. 

By-our letter of June. 24, 1981, io » the Repistor a was dab pare as 
the answer merely objected to the charge without, denying the allega- 
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tions therein, thee contestees were allowed 30 days. from. notice i in Sahih | 
to file a proper answer or appeal to the Secretary of the Interior and 


that if no action was taken within the time allowed the locations would ones 


be declared null and void without further notice. On August. 25, 
- 1931, the Register reported no, action taken and. transmitted evidence 


of service consisting of registry return receipt. signed. by E.B.McNair  - 
July 24, 1931: Accordingly, by our letter of October 12, "1981, to the | 


Register, the locations were declared null and void‘as to. the interest 
therein of E. B: McNair and. the Register was directed to serve new. 
- notice of the decision of July 16, 1930, on George” W. Habberset. The. 


: ie records show that such notice was arvad: October 24, 1931, and in his | 


letter of December 1, 1931, the Register reported that no. answer was 
filed by Habberset within the time allowed. Accordingly. by our 
letter of January 7, 1932, to the Register it was held that “The failure 
of the contestee to file answer denying the charge i is taken as an admis- 
sion by him of the truth thereof, in view of which the Sid Nos. 1 to 
799, inclusive, oil shale placer locations are declared null and void in 
their entirety. and the United States has taken possession of. the land 
within the claims for its own uses and purposes.” The case was also 
closed by that letter. 

‘However, in the. case of the. Shale. Oil. Company (55 6 D. 987 ) the 
~ Department held, in view of the decision of the Supreme Court inthe — 
case of The. Vireinia: -Colorado Development. Corporation. (295 U. Ss. 


_. 639) that the adverse proceedings i in that case, based on charges of |: 


- failure to do annual assessment work must be held as 3 without author- 
_ ity of law and void. 
“Very truly yours, 

| 7 Gea = Fre Ww. Jor ONSON,- 


C ommassioner. 


APPENDIX C5 
7 i de  Fuly 17, 1985 
Mr. Epwarp ALTENBERN — Be ee Ee ee 
De Beque, Colorado. a 
My Dear Sri ep Ps | : 
Replying to your letter of June 2 25, 1935, “ddressed to the Register of “4 
the United States. land office, Dever, Colorado. and referred here _ 
for reply, you: are advised that on June 8, 1935, the Supreme Court — 
of the United States held in the case of Ickes, Secrstiry of the Interior, - 
_vs.. Virginia-Colorado Development Corporation. that the oil shale 
claimant lost no rights by failure to do the-annual-assessment.work. 
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on its claims, that such failtine. gave the Government no right to 
declare the claims null and void, and that the proceedings brought by 
the Government against the claims, based solely on that. ground, went 
beyond the authority conferred by lew. and did not affect the validity 
‘of the claims. 

In view of that decision the Department, on June 24, 1935, in the 
case of the Shale Oil Company, Denver mineral poplietion 042552, 
recalled and. vacated its decision in the Virginia-Colorado Develop- 
ment Corporation case and overruled all its previous decisions in . 
~ conflict with the decision of the Supreme Court. 
You are, therefore, advised that so far as the savindiclion of this 
office is concerned, any declaration by it.that an oil shale placer claim 
is null and void acd solely on a charge that the claimant .failed 
to perform annual assessment work or resume work on the claim 
is void and does not affect. the right. of the owner of the claim to main- — 
tain his possession thereof under the mining laws. 

However, so far as this office is able to determine from its records, 
it has never. declared null and void any oil shale placers covering the 
jand embraced in your homestead entry, as to such entry which is now 
pending, should you make satisfactory final proof thereon you will 
be entitled to a patent if all be found regular, in the absence of any 

contest or protest by any other parties making claim of a right to the _ 

land superior to yours. Your entry is the only claim of record on the 
tract books of the land office and if any other persons claim the land it 
is incumbent on them to contest the entry, and should they do so the 
burden of proof that they have valid claims which: have not been. 
abandoned would be upon them. 

In the event your homestead entry should be canceled after: con- 
test and hearing because of conflict with prior valid mining claims, 
you would have the right to apply for repayment of all fees and com-. 
missions paid by you in connection with your entry but no reimburse- 

_ ment will be made by the United States for any expenditures on 
Improvements made for any purposes on the entry. So far as this’ 
office is concerned, no objection would be made by it to the removal of 
any such $mprovemanites by a homestead entryman. after cancellation 
of his entry, but this should not be taken as authority: for the removal 
of structures which are part of the realty in violation of state laws and. 
of the rights of other parties. 
Very. respectfully, sf 


(Sea) Fup. Ww. Fees: pat 
Commissioner. 
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The Honorable The Secrerary or THE Navy. 
My Drar Mr. SecreTarr: 

‘Reference is made to the letter of November 1, 1933, of Suchen 
Ickes, containing a list of oil shale placer mining elaims, with descrip- 
tions of the land involved, situated within Naval Oil Shale Reserves 
Nos. 1 and 3-in Colorado and No. 2 in Utah, involved i in adverse pro- 
ceedings, and the status of each case. 

The adverse proceedings involving all of the said lime were based 


upon a charge that annual assessment work had not been performed. 


upon the claim or claims involved for a stated assessment year and that 


work had not: been resumed thereon. You were informed in the above- 
mentioned letter. that certain: claims had been declared null and void 


in their entirety and others had been declared null and void to the 
extent of the interests of the parties served with notice, and that fur- 
ther action in all pending cases involving the question of assessment 

work on oil shale placers was suspended in this office pending a final 
decision in the courts upon the matter of the authority of this Depart- 
ment to attack the validity of oil shale placer claims upon the ground 
stated... 


On June 3, 1935, ‘the Supreme Court, in the case of L pies vs: Ver- 


ginia-Colorado Devslooment Corporation, held that the United States 
is without authority to challenge the validity of an oil shale placer 
claim on account of failure to perform the annual assessment work, or 


to resume work, thereon. All previous action taken upon such 
charges in’ the cases referred to therefore is without effect and void. 


The status of the claims so far as this Department : is concerned is that 
they are subsisting claims which, if located on valid discoveries of 


' mineral by qualified locators, segregate the land against its subsequent | 
withdrawal for Baie Ol Shale cee unless = claims have been - 


- abandoned. © | 
ae Sincerely yours, = ~* 


Mas . | Cais Woes: . 
- Acting Seoretary 0 a the Cr . 


October 31, 1935 
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CLAIM OF LAWRENCE M. MONTGOMERY AND PACIFIC INDEMNITY | 
COMPANY 


TA-266 oe 4 Decided Many 1h 1005 : én 


Torts: Geienliy” 


“The United States can: beheld liable under the Federal Tort Claims ‘Act: nie: 
- if.the individual whose alleged .act-or oniission Jed to a claim against: the 
__ Geverament is an employee of the United States. Hence, any question con- 

_. cerning that. individual’s employment. is a. threshold issue and must be 

-- considered at the outset. e 3 


Torts: Conflicts of Law—Torts: Scope of Employment. 


The fact. of whether an individual is or is not an employee of the ‘United 
States is a Federal question to be determined under Federal law. The 
“'seope’ of the’ individual’s employment, is a question to be determined under 

- the law of the pertinent State. es oye a as 


: Torts Generally 


= _ ‘The fact that’ the United States sapptics materials, personnel, and” pande 
for a project, carried out in cooperation with other organizations, does 
not make the ‘project a joint adventure, unless there was either an express. 
~-or implied contract. by which: the United States: ‘undertook ‘to bind. itself , 

- to the consequetices of 2, joint adventure. . é 


APPEAL FROM ADMINISTRATIVE ‘DETERMINATION © 


Dr. Lawrence M. Montgomery, 20 Clarendon Avenue, San Francisco, 
California, and Pacific Indemnity Company, his subrogee-insurer, — 
-by and: through. their attorneys, Messrs.. Richards, Haga & Eberle of 
Boise, Idaho, have timely appealed from the administrative deter- 
- mination. (T-P-B-29) dated March 22, 1968, of. the Field Solicitor, 


‘ Boise, Idaho, denying. their claims i in the amount of $100. and $617.05, 


‘respectively. The claims arose out of damage sustained by an auto- 
mobile owned by Dr. Lawrence M. Montgomery in an accident with: 
a Government-owned vehicle on April 25, 1962. | 
- . At the time of the accident the Government- owned vohicts: "was 
bene operated by an employee. of the University of Idaho, on. work 
incident to a gopher control project, which had been. undertaken 
by the Gopher Control Board of Ada County, Idaho, in cooperation 
with the Bureau of Sport Fisheries and Wildlife of this Department. | 

The administrative determination denied these claims under the 
Federal Tort Claims Act+ because “contributory negligence on: the 
part of the claimants driver was the proximate cause of the acci- 
dent, * * *.” 

The claimants step to the determination, in summary, for the 
following reasons: “s 


128 U.S.C., 1958 ed., see. 2671 et seq. 
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A The aecident was. s proximately catised. by? the negligence of the - 
_. driver of the Government-owned. vehicle. : “ 
“o. The driver of the claimant’s car was not negligent, in ‘any 
- Taanner. 

The Federal Tort Claims Act states: a 


The head of each: federal. agency, or his agains: for tte! puree: ‘acne. on: 
behalf of the United States, may consider, . ascertain, adjust, determine, and 
settle any ‘élaim for money damages of. $2, 500 or less against the United. States 
: accruing on and after January 1, 1945; for-injury. or loss of property or ‘per ‘sonal 

injury or “death caused by. the negligent or wrongful act or. omission of. any’. 
employee. of the. government: while acting within. the. Scope of . his office: or 
employment, under circumstances where. the United. States, if a private person, . 
-would be liable to the claimant in accordance with the law of the place where ; 
_ the act.or omission: occurred. (Italics added.) 


“The driver of the Government-owned vehicle was not an employee 


of the United States Government in the ordinary. sense. Whether . 
or not he could be considered. an, employee of. the Government. for. 


- purposes of the Federal. Tort Claims Act was not decided’ in the — 


original determination. In that determination the Meld Solicitor: 
stated :. | a, : 


“Phe file a acconmaniying the elaind indientas that Mr. William R. Sproat, driver 


of. the. Government. vehicle, ‘was an employee of the University of Idaho who : . 


“was engaged on a Cooperative Gopher Control Project with the Bureau: of. 
Sport Fisheries and Wildlife. In view of our determination of this. claim. 
on other grounds we do not comment further on the status-of Mr. Sproat in _ 
Z relation to the Federal port Claims Act, ‘but merely note’ ‘this situation for the 
- records. . 38 
“Since the Goverriment can be held liable, in any évent, only if Mr. 
Sproat was, at the time of the accident, an employee of ‘thie Govern-: 
ment for purposes of the Federal Tort Claims Act, the question of 
» whether he was such an employee is a threshold question that should, 
and will, be considered at the outset of this determination. Moreover, 
itis a. question. that must be determined 5 in accordance with Federal 
law.® 
Mr. Sproat | was, as has bedi stated, an ae of the Galvani 
of Idaho, and not: an employee of the United States in the ordinary 
sense. The particular job for which he had been. employed by the © 
University was that of crew leader for the gopher-control project. | 
While the Government furnished the automobile to transport the crew 
leader and his crew, this circumstance would not by itself be sufficient. - 
to make Mr. Sproat an employee of the Deira ei 


228 U.S. C., 1958 ed., Supp. I, sec, 2672. Be EE ge i eae 

§ Patino v. United States, 311 F. 2d 604 (10th Cir, 1962), “This ease distinguishes: “be 
tween. the “fact of employment’? which is a “federal” law question, and the “sgeope of 
employment” which is a eee law question: 
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Hence, we have to examine whether there was a contract between 
the United States and Mr. Sproat’s actual employer, the University, 
which contained provisions constituting the project a joint adventure 
in the legal sense. In Glasgow v. United. States,* the Court stated: 

Not every person who accepts or is eligible to receive its bounty is an employee . 
of the Government. In an era of subsidies and grants in aid, such a conclusion - 
would be a complete non sequitur. ; | 
In Fries v. United States,’ the Court of Appeals for the Sixth Circuit, 
refused to accept the contention that the negligence of the operator of 
a vehicle could be imputed to the United States, on the theory that a: 
joint adventure existed, in a case where the vehicle, the operator, and 
some of the funds for the project had been furnished by the Govern- 
ment. The Court said: a eek et a 

We have cited to no authority holding the United States : of America liable on 
a joint adventure. Certainly there was no express contract in the instant case 
by which the United States undertook to bind itself to the consequences of a joint 
venture *'* *, The United States. can be bound only by acts of an agent which 
are within the limitation of his authority ; and this is true with respect, not only © 
to. express contracts, but to implied conracts as.well. Farm Security Administra-. . 
tion v. Herren, 8 Cir., 165 F. 24 554, 564. An. express or implied contract binding 
the United States can be created only if some officer of the government, with ~ 
express or implied. power to commit the gevernment to the contract, must have 
intended that. result. astern Extension. Tel. Co. v. Rages States, 251. U.S.. 
355, 863; 366, 40 S. Ct. 168, 64 L. Ed. 305.. 

The fact that the United States supplied materials, en oa 
funds for the gopher control project does not make an. undertaking 
a joint adventure. There was neither an express nor implied contract 
“by which the United States undertook to bind itself to the conse- 
quences of a joint venture, ”6 between it and elther the Ada County 
Gopher Control Board or the University of Idaho. 

- Accordingly, we find that the operator of the. Government vehicle 
was.an employee of the. University of Idaho, and not an employee of 
the United States.. For these reasons it is not necessary to determine 
the proximate cause of the accident. 

Therefore, the determination (T-P-B-29) of the Field Solicitor, 
Boise, Idaho, dated March 22, 1963, denying the claims of. Dr. 
Lawrence M. Montgomery. and Pacific Indemnity ae his sub- 
rogee-insurer, is sustained. _ 


~Epwarp .WEINBERG, — 
Deputy Solicitor. 
495 F. Supp. 218, 214 (N.D, Ala. 8.D. 1951). . 


5170 F. 2d 726, 730 ae ce. deem 
STbid. aa 
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A-29080 SS s«dDeoided May 14, 1964 
Small Tract. Ace: Classification | 


Land embraced’ in unpatented mining “elainis "witch. display no- indications 
‘of abandonment is oe classified as not suitable ‘for. small tract. 
purposes. 


State Exchanges: Generally—Mining Claims: Generally—Mining Claims: 
Contests 


' Where after an application for a ‘State exchange is filed. it: appears thats 
the selected lands are covered by apparently valid Mining ‘claims, the 
State, if it denies the validity. of the claims, is to be allowed a hearing 
on the issue of pu mener or. not. the- claims are valid. : 


APPEALS FROM oad BUREAU OF LAND MANAGEMENT | oe 


- Mansell O. La Fox atid 10 others: 1 have appealed to the Séorebercy’ 
of the Interior from a decision dated April 4, 1961, by which the Ap- 
_ peals Officer of the Bureau of Land Maitazement: affirmed a decision 
of the land office at. Los Angeles, California, rejecting their small 
tract applications.for certain land in San Bernardino County, Cali- 


fornia. The State of California has also appealed from the same. ~ 


decision because of the rejection of its conflicting exchange applica- 

tion. ‘The rejection of all the applications was. predicated upon the - 
existence of mining claims found by the Bureau to be valid and a. 
classification of the land as mineral in character. The Bureau found 


the land to- contain valuable deposits of limestone. The rejection of. . © 


‘the State application: was based upon. the additional ground that the 
value of the land selected by the State is far in excess of that of the 
offered land. | 

-On appeal, the appellants contend that the leads 1s Touma and 
is not embraced in any valid mining claims. They complain that 
they have improperly been denied. an opportunity to present evidence. 
in support of their contention in a hearing afforded by the Bureau of 

~ Land. Management. The State has submitted the affidavit of a geolo- 

gist expressing doubts as to the commercial value of the deposits of . 

limestone, from the standpoint, of quantity.and quality, and as to the . 

feasibility of attempting. to remove the alluvial overburden. to reach 


the limestone. 2. preparatory: to. extraction of the. limestone. from the 
land. : 


1'The names: of the: ‘ gmall tract: qpolica and the “serial numbers of thelr ® applications 
are listed in the attached. appendix. - ; 
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The act of June 1; 1988, as aimended (43 U.S. CG; 1958 ad sec. 682a. . 
et seg.), under which the amall tract applications were filed, author- 
izes the Secretary of the Interior, in his discretion, to Sell or lease 


- small tracts of public land “which the Secretary may classify as © ~ 


chiefly valuable for residence, recreation, business, or community site 
purposes,” and section 7 of the Taylor Grazing Act, as amended (48 
U.S.C., 1958 ed., sec. 315f), authorizes the Seer etary, in his discretion, 


to eee and alassity land withdrawn by Executive Order No. 6910 


(the land in question was so withdrawn) which is more valuable or 
suitable for some purpose other than grazing and to open. it for dis- 
posal in accordance with such classification under the applicable pub- 


. lie Jand law. Thus,.as to the small tract: applicants, the Secretary’s 


- delegate. had. ample authority to consider the purposes for which the 
land is suitable and to determine its relative suitability for different 
purposes. The existence: of mining claims with no indications of 
abandonment was sufficient to support a determination that the land — 
is not suitable for small tract purposes.. See Lawrence C. Roberts, 
A-28167 (February 2, 1960); Hdward J. Rowley, A-28146 (May 24,. 
1960).. Therefore, the small tract applications were properly rejected. 


- The State ‘filed its exchange application under section 8 of the 
Taylor Grazing Act, as amended (48°U.S.C., 1958 ed., sec. 315g(c)), 
offering: surveyed school sections within the Twentynine Palms: 
Artillery and Anti-Aircraft Weapons Training Area of the Marine 
Corps in exchange for selected land which it alleged to be of equal. 


-. value.and nonmineral. The language of the statute governing ex- 


changes requires: the ‘Secretary to proceed with an exchange upon. 
application of a State without the exercise of the classification au- 


- thority bestowed upon him by section 7 of the Taylor Grazing Act,. 


as amended, so that a rejection of the application may not rest upon _ 
suitability of the land for some other purpose but only upon the: : 
existence of prior: rights in the land. Solicitor’s opinion, 61 I.D.. 
270 (1954), as supplemented, 61 I.D. 277 (1954). The land office- 
and the Appeals Officer found bevels rights in the land 1 in a the holders. 
of valid mining claims. | 
--The. land office rejected the State’ s application’ : as. ‘to 320 of the 
9,169.70. acres. of ‘selected land ‘on the ground that this land was: 
covered by valid mining ‘claims and was mineral in character, and. 
held the application for rejection for the remaining lands because of a. 
discrepancy in the value of the offered and selected lands. On appeal: 
to the Director, the State confined itself to the contention that, the: 
mining claims were. invalid and. that. none. of the selected land was: 
mineral in character and requested . a hearing to: présent evidence on: 
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the questions of fact raised by the appeal. The Appeals Officer 
stated that an intensive field examination had established the fact 
| that. the lands covered by the mining claims were more valuable for 
minerals and mineral development and that in the circumstances a 
. hearing was unnecessary. The State again on this appeal insists that 
there should be a hearing on this issue. 

In letters dated September 23 and November 14, 1960, the State 
asked that the requirement that it equalize values be suspended until 
the question of the proper valuation of similar lands offered by the 
State in other exchange applications was settled. The Director on 
December 20, 1960, responded that the pendency of the appeal in 
this case suspended the requirement that the State equalize values 
until its appeal was disposed of. . 

The valuation problem was considered by the Department i in State 
of California, 70 I. D. 234 (1963) ,in which it was held: 


Where land offered by. a.State in exchange for public land pursuant to. section. 8 
‘of the Taylor Grazing Act, as amended, has been used by the Department of the 
‘Navy for several years under leaseholds acquired through condemnation pro- 

ceedings and the Navy’s usage has depressed ‘the value of the State’s land, the 
value of the land for the purpose-of determining whether the offered and selected 
lands are of equal value is to be the amount that would. have to be paid for:the — 
land by the United States in proceedings brought to condemn the fee. (Syllabus. ) 

Because the offered lands here are in the same situation as those 
under consideration in the case just cited, their value for exchange 
purposes is to be determined in the same way. 

There remains the issue to.which the State’s appeal is specifically. 
directed, that is, the determination that the mining claims are valid, 
that these lands are mineral in character, and that.the State -was not 
entitled to a hearing on the validity of the fe claims. and the 
mineral character of the lands they cover. : 

_ In view of the mandatory nature of the Secretary’s abaaaioe to 
carry : out a State exchange, the State is not in the same position as.an 

‘ordinary applicant for an interest in public lands. While the State 
does not have a vested right to the selected land prior to its compliance 
with all the requirements of the law and regulations, the filing and 
maintenance of its application does give it a “valid claim.” State of 
California, 60 I-D, 3822 (1949). The Department has held that in cases 
of conflict between an entry ora lease and a conflicting 1 mining claim, | 
the entry or lease cannot be canceled without a hearing if the entryman 
or lessee desires one, even though the Department may consider the 
‘mining claim valid. Union Ou Company et al., 65 ILD. 245 (1958) ; 
Union Oil Company v. Seaton, 289 F. 24790 (D.C. Cir. 1960) ; Walter 
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G. Bryant, 53 LD. 879 (1931); cf. State of Louisiana, Thomas 
Connell, A-27817 (January 30, 1959). 

The State under its application for a section 8 exchange stands some- 
where between an ordinary applicant for an interest in public land and 
an entryman or lessee who has.a vested right in public land. In view 
of the statute’s mandatory requirement directing the Secretary to 
carry out the exchange and the lack of any authority in the Secretary 
to classify the selected land as a prerequisite to allowing the exchange, 
the fact that the Secretary considers the land mineral in character or 
within a valid mining claim is not sufficient justification for rejecting 
the application if the State does not accept the Secretary’s conclusion. 
~ The difference in opinion must be resolved on what i is at least Auitially | 
a matter of fact by holding a hearing. 

Accordingly, a hearing will be directed at which the State will have 
_ the burden of establishing a prima, facie case that the mining claims 

are invalid. If 1t does so, the mineral claimants will then be required 
to submit evidence to overcome the State’s case and establish the 
validity of their claims. ; 
_ Therefore, the decision of the Appeals Officer is affirmed as to the 
small tract applicants and vacated as to the State and the case is re-- 
manded for further proceedings consistent herewith. 


J OHN A. Cis: J re 
Assistant Secretary of the Interior. 


APPENDIX 
Applicants : Cui e Nia Serial Nunitere a 
-Mansell O. La ee eee a SA er tes _ Los Angeles 0126547 
William A. Spencer____-_---~- ei BU ed, ae 0127619 
Charles W. Mosier___---__- pt A cares ti ee oth a hs ae -_ 0127655 _ 
William C. eonar er ae een Blew ecu, OLOTOGe: . 4 
Rile Henry Flinn 22-22-22 ue teeta OLS 196 ~ 
Mouse... Dentonunnte.86 2 eo ee ee - 01283877 
elonar dB Snel is ceo oii ch i a en “01287381 
Clarence E. Moore..__2----_ Se a net ee Lan eee ae 0129121 
Vanee:A Aibbardat.. 8 eS Ee eh 0131216 
Connie A. Burridge_-_-_W.------- ac ene 0131870 


Virginia M. -Hodde__—--—-----------------------= =~, Preeaat - 0181874 : 
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ee | ESTATE OF JACK FIGHTER - 
FORT PECK ALLOTTEE No. 1309 
A136 Decided May 26,196, 
Indian. oo Descent and Distribution: Wills—Rules of Practice: Gen- 
erally 


“OA petition. for ‘homies was. proper ly denied for untimeliness under 25 CFR 
15.17 by an Wxaminer of: Inheritance: when it was mailed by the petitioner’s 
attorney on the Jast day of the 60-day period provided. by. the regulation. but 

~... was not. received by the. Superintendent. until . after the expiration date.. 


APPEAL. FROM AN ORDER BY AW EXAMINER OF INHERITANCE 


‘This is an appeal by Rose Archdale from an order of an Examiner 
of Inheritance denying appellant's petition for rehearing for lack of 
: timeliness. | 
. On April 26, 1963, the Examiner aetaced an order approving the | 
7 last will and testament of Jack Fighter, deceased Fort Peck allottee 

No. 1809. He also found that Rose Archdale, the decedent’s half-— 


__ sister, who contests the approval of the will, would have been entitled - 


to all the estate, appraised at $34, u 00.96, if Jack Fighter’ had. died 
intestate. 
-.. The appellee is: Emma eee Beaded: mother and guardian. of 
Myrtle Margie Squires, whom decedent describes in his will as his 
daughter and who is the principal beneficiary and proponent of the | 
will. which was approved by. the Examiner of Inheritance. 
In the order denying: appellant’s petition for rehearing, the. Exam- 
iner found that. copies of the order approving the will were mailed to — 


the various interested. parties and their attorneys on April 26, 1963. 


He also determined that appellant’s petition for rehearing was received 
by the Superintendent on June 26, 1963, and that the 60-day period 
allowed by 25 CFR 15.17 for filing a petition for rehearing expired-at.- 
S midnight June 25, 1963. Inasmuch as the petition for rehearing was 
not received by the Superintendent until after the 60-day period had. 


expired, the Exaniiner held: aon it was not: hae eon and: therefore a 


| denied the petition. - 
~~ The order denying the eee for rehearing recites as follows the 
advice which the Examiner gave appellant's attorney Sencenine the: 
age ofa petition for rehearing : | 


-On.Friday, June 2A, 1963, Mr. Hubert Massman, Attorney for: the. petitioner 

; herein, contacted the examiner by long. distance telephone with a request that. he 

be allowed additional time in which to prepare and file a petition for rehearing. 

He had a copy of Part 15, ‘Title 25, Code of Federal Regulations before him, and 

. in. conference by telephone ‘the examiner and the attorney, each. following the 
copy of said regulations at sec. 15.17 read together the fOUO WINE : 
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“REHEARING. (a) Any person aggrieved by the decision of the examiner: 
of inheritance may, within 60 days after the date on which notice of the de- 
cision is mailed ‘to: the interested parties (or within such additional period. 
as the Secretary, for good cause, may allow in any case), file with the Sees . 
intendent a written petition for rehearing.” - 

_ At that time, Mr. Massman was advised-by the examiner that the last ae soe 
filing such a petition was June 25, 1968, and that the filing must be made with the 
Superintendent of the appropriate Indian agency ; that in the opinion of the ex- 
aminer, no. authority existed by which he might extend the time for filing. The 
attorney was instructed to make the filing on or before the end of the 60-day 
period, and, even though. an amendment to perfect the same might later be sub- 
mitted, it would be liberally considered providing the opposing counsel agreed. 
A space of two. weeks was considered. as a reasonable time for the filing, and Mr. 
Gallagher, attorney for the guardian ad litem did call by long distance telephone 
and did confirm the arrangement. (Italics added.) _ 

On appeal, it-is earnestly contended that because the petition for re- 
hearing was mailed prior to the expiration of the 60-day period, it is 
timely filed within the meaning of 25 CFR 15.17 and “that facts exist 
showing justifiable excuse for ane circumstances under which the Peti- 
tion was filed.” 

In an affidavit in support of the appeal: anpelianes attorney states 
that he placed the petition for rehearing in the mail prior to 5:00 p.m.. 
on June 25, 1963, and that constitutes a timely filmg under the ap- 
plicable procedural ‘statutes in both. state and federal courts ‘in - 
Montana. ’ ! Ps , 

-In‘so contending, appellaitt relies on contain filing provisions of the 
Montana-Code and Montana decisions thereunder. These authorities 
have no applicability to the Department’s procedural requirements for 
the determination of heirs and approval of wills under 25 CFR,. Part 
15. Likewise, the authorities cited by the appellant on Rule 5(b) of - 
_ the Federal Rules of Civil Procedure concerning service by mail do not. . 
apply here.’ The procedure for determining the decedent’s heirs or 
approving his will with respect to his restricted Indian property is 
governed by the regulations of the Secretary of the Interior made pur- 
suant to sections 1 and 2 of the. Act of June 25, 1910, 36 Stat. Ep: 856, 
as amended, 25 U.S.C. §§ 872 and 373. 

Although the precise problem of whether the filing specified i in 25 
CFR 15.17 is satisfied by mere mailing was not directly in issue in 
our earlier decisions on timeliness under that regulation, discussions 
in them clearly indicate that the filmg date was considered to be the 
date the petition was received... The direction “file with the superin- 
‘tendent” contained i in 25. CFR:15.17.i In our. view means quite simply, 


1 #, Jus: Estate of: Sau. Plogss Alenander,, ‘TA-918 eeehe: 9, 1960); 3 Estate of Henry’ 
Amauty,. I IA-879 (July: 17, 1959). Cf., Uranium Heploration Company of Oalifornia, 65 
LD. 365 (1958) ; : Estates oF Alex (Boney) Diwon and Kenneth A. Dizon, pede (April: 
28, 1961). 
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what it says, and thers is nothing; in the regulation | to even n suggest: that 
this filing is. accomplished until a petition, has been actually delivered 
to. the, Superintendent. ‘That mailing. a petition | does not constitute 
filing it under 25 CFR 15.17 is further illustrated by the provision for 
the.distribution of estates in 25 CFR 15.16. 

Under the latter regulation (25. CFR. 16. 16); the a seibation of 
an. estate. may be. made by the Superintendent after 60 days. have 
elapsed from the date upon which notice of the decision is mailed to 
the interested parties, unless within that period a petition for rehearing 
is filed. Obviously a petition which has been mailed within the re- . 
quired period but which for some reason does not reach the Superin- 
tendent within the required period would be ineffective to stay the 
distribution authorized by the regulation. Therefore, it must follow 
that filing a petition for rehearing with the Superintendent means its 
actual delivery to his office rather than the mere mailing of the petition 
to him. This is in accord with the clear import of the regulation’s 
language itself, our previous opinions on timeliness, and the related 
regulation concerning distribution of an estate. 

- We therefore conclude that the Examiner of Inheritance ‘was cor- 
rect in his determination that the petition was untimely and, conse- 
_ quently, subject to dismissal. He was also correct in his statement 

to the appellant’s attorney and in his order denying the petition for 
rehearing, that he has no authority. to grant extensions of time in 
which to file a petition for rehearing.” 

_ And this brings us to appellant’s contention that justifiable excuse 
exists and to the question whether good. cause exists anOE relief from. the 
untimely filing. 

At the outset we note that the sips? attorney was fully. and 
accurately advised by the Examiner of Inheritance that he could not 
grant the extension of time requested by the attorney, and of the con- 
sequent need for the attorney to make a timely. filing, In the latter 
regard, appellant’s attorney states in an affidavit that after. the order 
approving the will was entered, his clients informed him for the first 
time of the possibility that former officials-of the Fort Peck Agency 
might be used as witnesses. He then states that difficulty: im ¢ontact- 
ing one of these witnesses and securing his affidavit was the reason 
for delaying the mailing of the petition for rehearing. However, in 
his own affidavit, the attorney concedes what the Examiner recites in 
the portions of his order quoted above—namely, that the attorney was 
advised to file his petition in some form prior to June 25, 1963, with 
an OPPOEnDIby to vee it later when the witnesses had. been reached 


2 Bstate of Sam. Pierre Alecender, supra note 1: “Estate of J eanette 2 Halfmoon, ‘JA-120 
(May 5, 1954). : 
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and their affidavits sbeatiea: This the attorney: failed to do, and we 
therefore find that good cause doesnotexist forrelief, = . 
Inasmuch as the petition for rehearing was not timely, and seni 
- cause does not exist to excuse its late filing, under the authority dele- 
gated to the Solicitor by. the Secretary of the Interior (Sec. 
210pM2.2A (3) (a), 24 FAR. 1348) and redelegated to the Associate 
Solicitor by the Solicitor (Solicitor’s Regulation 19, 29 F.R. 6449), 
the appeal. is hereby. dismissed and the order of the Examiner of 
Inheritance denymg the petition for rehearing 1 Is. afirmed.. . 


H. E. Hyoen, 
Associate Solicitor. 


SOUTHWESTERN PETROLEUM CORPORATION | 
A-29834 | Decided May 26, 1964 


Oil and Gas Tedsent Generally—Oil and Gas Leases: Assignments or. ‘Trans- 
fers—Oil and’ Gas. Leases: First Qualified ‘Applicant 


Although a junior offeror may have been the first qualified applicant for an. 
oil and gas lease, if a lease was mistakenly issued to the senior offeror and 
it is assigned to a bona fide purchaser and the assignment is filed before the 

‘land office records show any action taken against the lease, the interests of 
the bona fide purchaser willbe protected in accordance with the 1959 and 

_ 1960 amendments of. the Mineral Leasing Act and the junior offeror’s offer ~ 
must be rejected. ; : ; 


Notice—0il and Gas. Leases: Generally—Oil and Gas Leases: Assignments : 
or Transfers—Oil and Gas- Leases: Cancellation 


In considering whether an. assignee of an oil and gas lease was a bona fide 
purchaser and entitled to protection in accordance with the bona fide pur- 
chaser provisions of the Mineral Leasing Act, as amended, the basic question » 
_is whether he in good faith and for value acquired his interest without notice 
of a superior ‘right’ to the lease;:he will not be considered as having con- 
' structive or imputed notice that an offeror whose offer was junior to that 
for which the lease issued had a right to the lease superior to the lessee; if 

he acted prudently, even though.an extremely cautious person might have 
ascertained that the junior offeror might have a right to have ihe voidable 


lease canceled... 


Oil and Gas Leases: Genciaily” O71 and Gas Leases: Assignments or. Trans- 
fers 

An assignee of an oil and gas ase if the assignment is otherwise valid, 

is entitled to protection in. accordance with the boua fide purchaser pro- 
visions of the Mineral Leasing Act if his assignment is filed before any ad- — 
verse action or protest has been made against the lease even though the 
assignment had not been approved before such action or protest is made. 
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The Southwestern Patroleum Corporation has appealed to the Seo- 
retary of the Interior from a decision by the Division of Appeals, 
Bureau of Land Management, affirming a New Mexico land office de- 
cision rejecting its oil and gas lease offer New Mexico 048299 for the 
reason that the lands applied for were not: ae for Jens aS. s they = 
are within oil and gas lease New Mexico.048273. : 
_ Appeliant’s lease: offer was pending at the time the lease was tested 
to J. Penrod Toles. After the lease was issued to Toles, an assignment 
of the lease to Ralph Lowe was.executed and filed for approval. The 
conflict’ between appellant’s offer and Toles’ lease was discussed in a 
- previous decision in this matter, 7. Penrod Totes, 68 I.D. 285 (1961), 
wherein it was held that Toles’ offer was in violation of departmental 
‘regulation 48 CFR, 1964 rev., 192.42(d), now 43 CFR 3123.1(d),.29 
F-R. 4517, because it described less than 640 acres which were available 
for leasing when the offer was filed and that the lease was subject to 
cancellation ‘since appellant: rather:than Toles was the first qualified 
_ applicant. However, the cancellation of Toles’ lease was declared to 
be premature in view of the provision relating to bona fide purchasers 
added by the act. of September 21, 1959, 73 Stat. 571, to section 27 of 
the Mineral Leasing Act, 41 Stat. 448, as amended, and amended by. 
the act of September 2, 1960, 14. Stat. 785, 788; 30 U.S.C. 
§ 184(h) (2) (i) (Supp. IV, 1963), and the rebulation promulgated 
pursuant to these amendatory acts, 48 CFR, 1961 Supp., 191.15 (a). 
The decision noted that the regulation required notice of a proposed 
_ cancellation to the. holder of a lease or an interest in a lease and that 


1 The September 21, 1959, ‘act provided as iperdinent here as follows: 

“The right of cancellation or forfeituré-for violation of the provisions of this Act 
shall: not’ apply so as to affect adversely the title or interest ofa bona fide purchaser 
in any lease, option for a lease, or interest in a lease acquired in conformity with 
the acreage limitations of this Act from any other person, association or corporation 
whose holdings, or the holdings of a predecessor in title, including the original lessee ~ 
of the United States, may have been canceled or forfeited, or may be. subject to 
cancellation or forfeiture for any such violation.” 

2The September 2, 1960, act provided in pertinent part as follows: 

. “The right to cancel or forfeit for violation of any of the provisions of this Act 
. shall not apply so as to affect.adversely the title or interest of a bona fide purchaser 
- of any Jease, interest In-a lease, option to acquire a lease or an interest therein, or 
‘permit which lease, interest, option, or permit was acquired and is held by a qualified 
person, association, or corporation in conformity. with those provisions, even though 
the holdings of the person, association, or corporation from which the lease, interest, 
option, or permit was acquired, or of his predecessor in title (including the original 
lessee of the United States) may have been canceled or forfeited or may be or may 
. have. been subject to:cancellation or forfeiture for any such violation. If, in any 
such proceeding, an underlying lease, interest, option, or permit is, canceled or for- 
feited to the Government and. there are valid interests therein or valid options to 
acquire the lease or an interest therein which are not subject to. cancellation, for- 

. feiture, or compulsory disposition, the underlying lease, interest, option, or permit. 
shall be.sold by the Secretary to the highest responsible qualified bidder by com 
petitive bidding under general regulations subject to all ou terandine valid interests 
therein and valid ppaone pertaining thereto.” 
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he be given an. opportunity to ‘avail: himself. of. the benefits of the 
statute. Therefore, it held that until the validity of the assignment, 
had been. determined..and notice, if necessary, given to the assignee, 
the cancellation of the ee ‘was. premature. nee case was Pemanded 
for appropriate action.: | 

-Upon reconsideration, the. nnd offite revived an. aiiday ae cer- 
tain documents submitted by Lowe, the assignee, and held that he-was 
a bona fide purchaser within the mening of the act and that’ conse- 
quently the leasehold interest. assigned to him. need not be canceled. 
Accordingly, the land office approved the assignment. Because the 
lease needed not be canceled as:to.the assignee’s interest, the land office 
rejected appellant’s offer on the ground that the lands were not avail- 
able ‘for leasing, bemg within the continuing lease. - The erision of 
Appeals affirmed that.action. 

- Appellant objects to this action by the Bureau, veendins first that 
the original cancellation of the Toles’ lease was correct because .as'a 
matter of law the bona fide purchaser provision is not applicable in 
these circumstances. Its rationale for this contention is that the 1960 
act, the regulations thereunder, and the legislative history all refer | 
to the bona fide purchaser rule, in effect, as applying only where there 
is a violation of a provision of the “Act,” and nothing refers to a viola- | 
tion of a regulation. Therefore, since Toles’ lease was. subject to can- 
cellation for violation of a regulation rather than any provision of the 
Mineral Leasing Act the bona fide purchaser provision is inapplicable. 
It admits that a valid regulation has the effect of law, but contends” 
that this does not elevate a regulation to being a statutory provision 
and that there is definitely a distinction between a regulation and a 
provision of an act, ering United States v. Mt ersky et al, 861 U.S. 481, 
437 (1960). 

The Y'oles decision, however, ae out that as fie lease was issued 
to Toles in violation of the departmental regulation, Toles was not the 
first qualified applicant and the lease was subject to cancellation under 
the statutory mandate imposed by section 17 of the Mineral Leasing 
Act, 41 Stat. 443 (1920), as amended, 30 U.S.C. § 226(c) (Supp. IV, 
1963) , that if a lease is to issue it must be issued to the first qualified 
applicant. Therefore, appellant’s claimed right to a lease here for the 
lands in conflict is based upon a provision of the “Act”.and a violation - 
of the “Act.” The arguments appellant has made with respect to this 
first contention cannot.be accepted and we find that the Toles decision 
Is controlling insofar as the applicability of the bona fide purchaser 
provision in these circumstances is. concerned. See also Gulf Oil Cor- 
poration et al., 69 LD. 30 (1962), aff'd as to another issue sub nom. 
Southwestern Petroleum Corp. v. Udall, 325 F. 2d 633 (D.C. Cir. 

_ 1963) ; Boesche v. Udall, 373 U.S. 472, 484 (1963), where the Court in 
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ipholditie the Secretary’s right to cancel a lease issued 4 in violation of 
the 640-acre rule said : 


In. addition, exercise of the. administrative power [to cancel] in cases of this . 
type safeguards the statutory rights of conflicting claimants. (Italics added.) 

Appellant contends that the Bureau was wrong in assuming that the 
statements by Lowe that he was.a bona fide purchaser should be ac- 
cepted without granting it, the adverse party, the right to advance its 
arguments. Its objects to the Bureaw’s citing the following provision 
of s section 27 of the Mineral Leasing Act, as amended, supra, velnting 
to the bona fide purchaser in support. of its decision : 

Effective September 24, 1959, any person, ‘association, or coupoeation who is’a 
party to any proceeding with respect to a violation of any provision of this Act, 
whether initiated prior to said date or thereafter, shall have the right to be dis- 
missed promptly.as such a party: upon showing that he holds and acquired as a 
bona, fide purchaser the interest involving him as such a party without violating 
any provisions of this Act. No hearing upon any such showing shall be required. 
unless the Secretary presents prima facie evidence indicating a possible violation 
of the Mineral Leasing Act.on the part of the eee bona fide purchaser. T4 
Stat. 789, 30 U.S.C. §.184(i) (Supp.:IV, 1963). 

This provision manifests. the strong desire: of. Congress: to protect 
the rights of bona fide purchasers, It is evident from reviewing the 
legislative history of the bona fide purchaser provisions that the imme- 
diate interest of Congress related to proceedings where the Govern- 
ment alone was contesting various. leases.because of infractions of the 
acreage limitations of the: act by various lessees. See the Z'oles deci- 
sion, supra. The result of that decision was that as Congress used 
comprehensive language and included “any violation” of the provi- 
sions of the act and as there was no evidence of statutory intent other- 
‘wise, the bona fide purchaser provision is applicable in situations, such 
as the present case, where a third adverse party isinvolved. We agree 
with: appellant to the extent of its argument that the above-quoted 
provision does not deny it the right to challenge Lowe's assertion that: 
he was ‘a bona fide purchaser... The provision limits action taken ‘by 
. this: Department alone against the interest of ‘a. bona fide purchaser, 
but it does not prevent this Department from ascertaining whether he: 
is or is not a bona fide purchaser especially when another party who: 
has an adverse interest claims that he is not. Although the appellant 
has had:ample opportunity to submit. whatever it desired to contradict 
' Lowe’s assertions that he was a bona fide purchaser, it has offered no 
sounteryalling evidence.., . 

The. appellant contends in: the iberantve: that ihe. ae fe pur- 
chaser provision is inapplicable. here as the assignment to Lowe was. 
not considered for approval until after action had been taken to cancel 
the lease and that, the _pFovision aE saa to. eee which: 


* 210 DECISIONS OF THE ‘DEPARTMENT OF THE INTERIOR [71 °LD. 


have been approved. It refers to the statutory language regarding the | 
right to “cancel or forfeit” as necessarily excluding unapproved in- 
terests by virtue of the meaning of those terms. It also states that the 
only type of “title” or “interest” in an oil and gas lease which is bind- 
ing on the Bureau of Land Management is one that has been approved. 
Although this last. statement is true, we do not find in the statutory 
_ janguage or in the legislative history the limitation which appellant 
would make. Indeed, the statute provides that the holdings of the per- 
son, association, or corporation from which the lease, interest, option, 
or permit was acquired “may have been canceled or forfeited or may — 
be or may have been subject to cancellation or forfeiture” (italics 
added). The inclusion of the phrase “or may be” connotes a situation 
where the title or interest is still recognized as being held by the lessee. 
This is precisely the situation where an assignment of a lease has been 
made by a lessee and has been filed, but the Department still holds the 
_assignor to the lease obligations and recognizes him as the lessee until 
approval of the assignment has'been given.” See 43 CFR 3128.2 (e), 29 
H.R. 4523. The 7'oles decision, supra, did not expressly rule on this 
point as it was not raised at that time, although it was implied by the 
holding that the action in canceling the lease was premature until 
there is a determination as to whether the assignment is valid and 
whether the assignee is a bona fide purchaser. Note also that the 
Supreme Court has held in the case of patents under timber entries 
that a ‘bona, fide purchaser would be protected even where his interests 
were acquired before the patent issued for the entry. Unzted States v. 
Detroit Lumber Co., 200 U.S. 321 (1906) ; United States v. Clark, 200 
USS. 601 (1906). 
. Appellant also: raises other questions on this: point’ which will be 
condered with its contentions that Lowe is not a bona fide purchaser. 
It objects to the Bureau’s finding that as Lowe paid value for the 
assignment he was a bona fide purchaser, by claiming that’ Lowe — 
- cannot be a bona fide purchaser because he had einer, actual or con- — 
structive notice or both of appellant’s prior right. 
With respect to the term “bona fide purchaser,” eee ee states 
- that in the abserice of any limiting language it is to be presumed that. 
Congress adopted the usual, settled and well-defined legal and equi- 
-table:meaning of the term. . We have no quarrel with. this statement. 
nor with its statement, insofar as it goes, that the none fide ees 
_ rule requires that the purchaser : 
not only in good faith pay value for the thing purchased but that such be done 
| without notice in fact or law that some third person has a ngnt or interest or 
claim. a : 
_- In making its contention it has cited ‘ nidibar ofc cases es and also a dis- 
~ cussion by Thomas.J. Files, entitled “Recording of Instruments <A ffect- 
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ing Oil and Gas intense in Federal Lands,” i in 1 the Rocky M ountain 
Mineral Law Institute, Third Annual, at page 558 et seg. None of the 
authorities cited by appellant involved factual circumstances which 
~ can be considered as comparable to those involved here, although they 
are informative of principles considered in other situations involving 
bona fide purchasers and also of several instances where parties have 
been held to have actual, implied, or constructive notice of land office. 
records. 
. Each case to be sonilered under the bond fide ae ere provisions 
- applicable here must, of course, be decided on its own merits. We do 
agree with a statement of appellant that in applying the bona, fide 
purchaser provisions they must be viewed in their context with the 
- entire system of leasing under the Mineral Leasing Act. It urges, 
—in this connection, that unless there is held to be constructive notice of 
land office records, “the lessor could defeat. the appeal by the offeror 
_. by making an assignment to a third person” and that the-door-would 
also be open to “dummy” and “secret male fide assignments” which 
could effectively destroy the right of appeal. This contention relates. 
also to arguments made by appellant relative to its assertion that the © 
assignment must be approved in order- for the provision to be ap-. 
, plicable’ as it raises the question as to what time the selene should 
be considered as. being a bona fide purchaser. - 7 
_ . Hypothetical situations mentioned by appellant do pose some , of 
the difficult problems_ which may arise in applying the bona fide pur- 
_ chaser rule. . However, there are differences which suggest that a. 
determination in one case does not necessarily mean that the same 
‘result must be attained in another case. . Essentially the basic criterion 
is whether the person’alleging to be a bona fide: purchaser: and who has | 
shown that value has been paid for his interest has acted in good faith. 
It is this element of good faith to which doctrines regarding notice 
are relevant. This element was strongly lacking in the Supreme Court » 
case which appellant cites, Krueger v. United States, 246 U.S. 69 
(1918), where the alleged ‘bona fide purchaser was the wife of the 
-wrongdoer. In that case she was held to have constructive notice of 
another claimant’s occupancy of a tract of land to which he had a stat- 
utory right to obtain title and also of certain facts shown on land 
office records of the documents used to acquire a patent from the Gov- 


ernment by which she should have been aware that the patent was 


~ acquired fraudulently. With respect to constructive notice of land 
office records as affecting alleged innocent purchasers without notice, 
the Court at page 7 8 said : : : 


 # ** This: doctrine, often asserted in this eon was. summarized in Ochoa v. 
H ernaniez, 280 U.S. 189, 164, in which it. was said: “It is a familiar doctrine, 
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universally recognized where ines are in force for the registry or recording of . 
instruments of conveyance, that every purchaser takes his title. subject to any 
defects and infirmities that may be ascertained by. reference to his coat of title 


as. spread forth upon the: ‘public records.” 

_ Appellant has referred to regulation 48 CF R, 1964 rev., 240.1 et SEQny 
now 43 CFR 1813.1 e¢ seq., 29 FR. 4518, as proriains for notations on 
tract books and plats'and serial registers of all applications and entries — 
of public lands in order that the status of a tract may be readily ascer- 
tained by the officer or person examining them. It contends that Lowe 
knew of the existence of its pending offer because he received a title 
opinion about. the lease from his attorneys and also examined the 
records, himself, and: that the land office records will show that Lowe 
is no “neophyte” in Federal oil and gas leasing. It contends that 
Lowe knew or. is charged with knowledge that Toles’ offer had been © 
rejected as to 400.acres leaving intact only 240 acres before the lease 
issued, and that there were certain lands adjoining those remaining 
lands applied for which were available for leasing when the offer was 
filed. It contends. further that Lowe is charged with: notice and 
knowledge of all the regulations, including the 640-acre rule, citing 
Federal Crop Insurance Corp. v. Merrill, 382U.S. 880 (1947). There- 
fore, it asserts‘than an “inquiry by Lowe reasonably ‘pursued would 
have revealed the land status and the defect in the. application filed 
by Toles.” Lowe did not respond to appellant’s appeal, but 3 in his 
statement to the land office stated in part: as follows: ns 

a. ‘That a title report was prepared for the ‘undersigned by ‘his Roswell, New 
Mexico attorneys, Hervey, Dow & Hinkle, and said attorneys pointed out that the 
Toles Offer to: Lease was filed:on July :7, 1958, at'10:00 A.M. and that the Offer 
to Lease NM. 048299 was probably filed subsequent to this time and date, and if 
so, “the matter. will probably be satisfactory.” A check of the Land Office records 
was made and it appeared that Offer to Lease NM 048299 was filed on July 7, 
1958, at 10:16 A. M., and covered, approximately 2560 aeres. Upon learning that 
the Offer NM 048299 was filed subsequent to the Toles Offer, NM 048273, the 
undersigned instructed ‘his office staff to pay the draft for the Lease. Neither the 
Federal or the Eddy County,.New Mexico abstracts examined by the attorneys 
reflected. any actual adverse claim by. Southwestern Petroleum oNporee the 
company that filed Offer NM 048299... ; 

5. Statements by Len Mayer and J. Penrod Toles corroborating the above 
facts are attached hereto and ‘made a part hereof, as is a copy of a letter ad- 
dressed tothe Bureau of Land Management, Land: Office, Santa Fe, New Mexico 
by Ralph Lowe's office, dated October 20,1959, from which it appears that on 
or about. this date, the staff in Ralph. Lowe’s office discovered that the Land 
Office had issued a lease to Southwestern Petroleum Corporation.. The under- 
signed states. ‘that he relied upon the fact. that a lease had been issued by the 
United States to J. Penrod Toles. 


‘It is thus clear that Lowe did have actual knowledge of appellant’s 
pending lease offer before he made his agreement with Toles and filed 
the assignment. However, whether or not such knowledge should be 
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siifioiant to capate a, knowledge, that appellant's ee to’ a lease was 

~ superior to Toles is another question. Appellant, of course, contends _ 
that it should be, either because of imputed | notice, a presumption of 
fact, or of constructive notice, a presumption of law. See the discus- 
sion regarding the types of notice and general effect of them in. Charles 

v. Rovana Petroleum Corporation, 282 Fed..983, 987 (8th Cir. 1922), 
cert. denied, 261 U.S. 614.- We agree with appellant to the extent that 
land office eeords may in some circumstances be held to give construc- 
_ tive or imputed notice of certain facts to which a. party will be held 
bound regardless of his actual notice. .Generally;, these will be facts 


. which may be easily ascertained from: those records available to the 


public reflecting the status of an application. or: claim, such’ as the 
serial register book and the plats, and. which will show a chain of title 
or information apparent on the- face of the instrument through. which 
the claimant is making his claim. See the K rueger case, supra; Gab bs 
Leploration Co., 67-I.D. 160 (1960), afd. Gabbs Emploration Co. v. 
Udall, 315 F. dd 37 (D.C. Cir. 19638), cert. denied, 37 5 U. S. 829; also 
— See James C. Forsling, 56 1.D.281 (1938). 
: ‘With respect to the hypothetical. situatone mentioned if sopelinnt 
“ya it would be appropriate to hold a purchaser bound by what he could 
easily have ascertained from the land office records in. those instances 
as any action by the land office: against: a Tease « or any protest by ¢ another 
party would be recorded on the serial register book and. would evidence 


+ -geloud upon the title of the lease clearly apparent to, anyone checking 


~ the land office records. @ It would be expected . that a prospective 
~purchaser of an oiland gas lease would check the land office records to 
ascertain that the lease had in fact. issued and in doing so would 
easily see such a notation. Thus, it would be appropriate to hold a 
purchaser bound by. what he conld and should have ascertained from 
those records. Cf. Gabbs Heploration Co., supra. 
However, in the circumstances of the present case with respect: to the 
question of notice, the negligence of the purchaser i is not so clearly 
evident. Here the serial register and the plat at the time the assign- 
~ ment was filed showed the lease in apparently good standing without 
"any adverse action against it. Therefore, although the plat would 
show appellant’s offer pending, the records would also show that it- 
was filed after the lessee’s offer. The lease instrument itself would 
-. show no defects. It would show that the lease issued for less acreage 
than applied for. In order for the purchaser to gain any notice that _ 
_ this made the lease defective, he’ would have to ascertain the land 


* 8It may be noted that a 1960 amendment of section 27 of the Mineral Leasing Act, 
supra, specifically. provides that the commencement and conclusion’ of every proceeding 


(to cancel or forfeit a lease). “shall be promptly noted on the appropriate public records 


of the Bureau. of Land Management,” 30 U.S.C. § 184(h) (83) (Supp. IV, 1968)...- 
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status of adj oining lands: oo other eeconiy including a master plat - 
which would show the status of adjoining lands at the time the offer . 
was filed, as the current plat would not reflect that. He would also. 

have to inspect the dppellant’s offer and analyze it to see if it was 
defective in any way. ee | 
~ Any constructive or imputed notice. here. would go far beyond that , 
in the Krueger case where the situation implied bad faith. Here the 
purchaser did request a title opinion from his attorneys who informed | 
him of appellant’s pending offer but indicated that it was apparently 
filed after the lessee’s and that it would “probably be all right.” . The. 
court in Charles v. Roxana Petroleum C orp., supra, at page 984, stated a 
that “action of parties in. seeking legal opinion of reputable Inwyens 


on the question of title is strong evidence of good faith.” Since there : 
was a reservation in the lawyer’s opinion, the purchaser, himself, |. 
checked the records and found that the lessee’s offer was filed before sate 


- appellant’s and, therefore, he states he ordered the completion of the: 
transaction. “Perhaps an: extremely cautious person might have taken 


steps which appellant suggests. in its appeal or might have madea. 


_ much more thorough check of the records, carefully analyzing all — 
| ‘possibilities, and might have decided not to take the assignment. 


Flowever, the test. for imputing notice of a superior right, as appel- ay 
lant’s cited. cases note also, is generally whether the facts are sufficient  ~ 


to put an ordinarily prudent man upon inquiry, an inquiry which, if. - 
followed with reasonable diligence, would lead to the discovery of 
defects. in. the title or of equitable rights of others affecting the prop- 


erty. As stated i in Charles v. Rowana Petroleum Corp., supra, ait page - 


996, the test. is “not what an extremely cautious person might #9; but 
what a prudent one should do.” 
If appellant’s contentions were. entirely Gene ee as to the appli- 


. cation of imputed or constructive notice, there could never be a situ-- 


ation involving a lease which is voidable where a transferee could be 


considered .a bona fide purchaser under the Mineral. Leasing Act so.” 
long as. there are other offers for the land noted on the land office | ae 


records or, indeed, even if there were no adverse party other than the + 
Government, ae the defect in the lease could have been ascertained 
if an extensive search of the records was.made and all knowledge of 


regulations and rulings was applied. We do not believe that a pros- =... 


pective assignee of an oil and gas lease which is shown on the serial 
register pages. and the plats as issued and in apparent good standing. 

is bound to presume that there was some irregularity in the issuance : 
of the lease and that a searching examination of all the land ‘office | 
records must be made and an exhaustive legal opinion of all possible 
attacks be received in order to ascertain whether the land office em- 7 
ployees may have made some mistake. Of. United States v. Detroit 
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Lumber Co. , supra, at page 332. Mistakes in issuing “idisas to the first 


qualified applicant do occur, but they are the exception rather than 


the rule. The normal assumption for anyone to make who looks at 
land office records reflecting the status after a lease has issued is that 


it was issued to the first qualified applicant and that the land office: 


did or will reject any conflicting offers which were filed. een boa to 
the offer for which the lease issued. 

- While the appellant would hold the assignee toa attic accountability 
-for what an analysis of the land office records would have revealed, it 
apparently made no such examination itself. At least it. permitted 
Toles’ prior conflicting offer to remain on the record for over a half. 
year without protesting it for the defects it contends Lowe should 
have. uncovered. So far as the records show, the only obstacle to 
Toles’ offer was a Junior offer. The issuance of a lease to Toles is at 
least prima facie evidence that. all preliminary requirements weré 
satisfied and. that the lease was properly issued. Solicitor’s opinion, 
: M-36539 (November 19, 1958). | 
‘The situation here is or comparable to that obtaining andar State 


~ recording acts. In those cases not only are the statutory requirements 


for filing made clear but there are also specific statutory provisions — 
_ specifying the effects of recordation and establishing the rights of first-. 
— recorded bona fide transferees or claimants. Also, the nature of the 
_ interests of the persons being protected is generally vested or otherwise 
different from that of an offeror under. the-Mineral Leasing Act, whose 
only right is that of a preference claimant. _ 

_The bona fide purchaser provisions have been considered in their 
context in the Mineral Leasing Act. - As previously mentioned, by the 
broad terms of the provisions they preclude action by this Department 
to cancel leases issued in violation of another’s statutory preference 
right where they have been assigned to a bona, fide purchaser. Also, 
Congress intended. by them to give great, protection to the rights of 
bona fide purchasers, To apply an extremely strict rule of construc- 
_tive or.imputed notice in this case, where there has-been no statutory : 
or regulatory provision making such provision, does not appear to be 
warranted in the present circumstances. In the absence of any further 
facts which would suggest bad faith on the part of the assignee, we 
conclude that the Bureau’s finding that Lowe was a bona fide purchaser 
for value is. correct and that, consequently, appellant's: offer was, 
properly rejected. 

Therefore, pursuant to the. authority delegated. to the Solicitor by 
the Secretary of the Interior (210 DM 2. 2A(4) (2) 5 (26 i R. 1348), 

the decision appealed zon is affirmed. | 

- ‘Ervusr F. Hom, 
Assistant Solicitor. 
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APPEAL OF RB & M CONTRACTORS, INC. | 
IBCA-325 _ Decided May 28, a 


Contracts: Delays of Contractor 


Where the date for completion of a contract falls on a Sunday or a 
legal holiday, the next succeeding working day. is considered to be the 
required completion date, provided that the contract is completed on that 

. date. If, however, the contract is not completed until a subsequent date, 

~ the Sunday or holiday on which the completion date falls, and succeeding 
Sundays and holidays, are included in the computation of the period of delay 
in exmepletion, unless specifically i ag by the terms of the: contract. 


BOARD oF conTRACT APPEALS. 


The Government has moved for partial vacbusidern ten” of the 
_ Board’s decision of April 21, 1964, but only in so far as it has the effect 
of excluding a Sunday from ‘the computation of the unexcused portion 
of the delay in completion of the contract. The contracting officer’s 
decision stated that the date for completion, as a result of Change 
Order No. 2, fell on a Sunday, November 26, 1961, hence “November 2T, 
1961 was considered the new contract completion date.” 

However, the contract was not completed on November oT, 1961, but’ 
on December 13, 1961, and the contractor was charged with 17 days of 
delay, including the. Sunday (November 26, 1961) which had pre- 
viously been excluded in arriving at the required completion date. 

After allowing an extension of nine days for excusable delays, ‘the 
Board’s decision stated that tlie remaining, or unexcused period of 
delay, amounted to seven days. This computation did not include 
the Sunday in question. 
_ The computation of the unexcused portion shiould have included 
Sunday, November 26, 1961, since the contract - was 5 not completed on | 
the next succeeding wording dayt — | 

Accordingly, the motion for reconsideration is s granted as to the 
period. of unexcused delay, and our decision of April 21, 1964, is hereby 
modified by establishing the unexcused. period of delay as being eight 
days, instead of seven days. 


Pau H. Gant,’ Chairman. 
I concur: 
Tuomas M. Durston, Member. - 


19 Comp. Gen. 336 (1930). 
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- CLAIM OF PORT BLAKELY “MILL COMPANY - 
PAP 380. re er | Decided May 1, 196 


: ‘Bonneville Power Administration——Torts: Trespass 


“Electric transmission line easement. which gives: the. grantee. ‘the: right - to 
-: aaintain and: keep: parcel of land: at, all. times free and clear of trees. and - 
brush” includes right to spray small natural growth. conifers which . have 

~ - not reached such: height as ‘to threaten. physical or electrical contact: with 
the conductor or which have not reached such density. as: to block main- 
tenance access along the right- “of-way. 

Bonneville ‘Power Administration—Torts: Trespass. 


“The owner of an electric transmission line easement may fully. use’ “the right 
- granted by the. easement, including rights necessarily implied or r incidental 
_ thereto. . 
Bonneville Power. “Administration—Torts: Trespass 


The owner of electric. transmission. line easement is ‘not limited. in mainte- 
nance of the easement to those methods known. or generally practiced at the 
“time of acquisition but may use > methods of maintenance reasonably 1 neces- 
sary under: existing conditions. Se at ‘ 
Conveyainces : ‘Interest Conveysd- 


In construing the scope of an easement acquired for electric transmission. line. 
~ the’ interpretation: placed upon the instrument. py the par ties for P many years 
is s entitled ‘to. great weight. fd BR unee ad tee y 


ADMINISTRATIVE DETERMINATION 


Or May 1%; 1963, the. Port Blakely: Mill cee submittals a wit 
ten claim. against the Bonneville Power Administration in the amount 
of $2,500. This‘elaim arises out’ of spraying activities performed by 

‘employees of the Administration: in’ the maintenance of the Govern- _ 
ment’s Longview- Chehalis Line No. 1. Claimant alleges damages. for 
both present and future losses to Christmas trees which’ were growing 
upon. the right-of-way. Claimant: estimates a ten: ~year loss: of. pro- 
ductivity from. long-range effectsiof the chemicals:used in: spraying: 
The Federal Tort. Claims Act, 28: U.S.C. §§ 9671-2680- (1958) ,:as 
amended, 28 U.S.C. .§§ 2672, 2679:and' 2680 (n): (Supp. IV 1959-62),. 
~ and the authority delegated to me by'the Solicitor of the Department 
of the Interior (§1(a) Solicitor’s Reg. 5, ‘Amendment 1, March:9, 
1959, 24 FR. 1877), authorize’ me to- settle ‘claims’ not “over $2 500 
against the United States for property damage ciiused by-a negligent . 
_or ‘wrongful: act :or. omission of. an. employee: of the’ United: States 
Department of the Interior while acting within the scopé of ‘his em- 
ployment under: circumstances where the United: States, if a } private 
person,. would. be- Hiable under. Jocal Jaw. ae : 


*Not in chronological orders: : : : fs a : 
1 Phe claim is in excess. of that a@liich : may. be: consiadeed. ander section. 12(a) sof: the. 


- _ Bonneville. Project Act, 59 Stat: 54T—548 (1945), 16 U.S.C. §- 832k (a). (1958). 


“181-975-641 _ i AED. No. 6 
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The jana involved j in this.caseis s legally descr ibed asthe SEYNWY, 
Section 6, E,W, Section 7, Township 12 North, Range 2 West, 
W.M., ews: County, Washington. 2 The land: was acquired: by the 
Ania in July 1961. The original.easements.were purchased by the 
Administration from three separate. owners in-1940. . These tracts, will 
be designated from:south. to north: ‘by. legal eee and hereafter, 
as No. 1; No. 2, or No: 3 as aollows ; 


 Céianty.) Wash. (Tract No. KR108)* i - 

Tract No. 2—The EYNWY,, Sec. 7, T.. 19 N., RB. 2 LW, wat, 
Lewis County, Wash. © (Tract No. KR-110) oS Se 
‘ ‘Tract No. 83—Thé SEYNWY, Sec, 6, T. 12 N., ‘R, 2 W., W.-M, 

"Lewis County, Wash. (‘Tract No. KR-115). 


Maintenance spraying on the transmission right-of- “way. ach a 


crosses these tracts was first’ undertaken in the early 1950’s by BPA. 
These first sprays had little or no effect upon ‘conifers; however, the 
natural deciduous growth was, almost entirely. killed. This ‘created 
favorable growing conditions for the conifers, and the growth of these _ 
trees quickly obliterated the initial boundaries of the right-of-way. 
At points on these tracts dense stands with individual trees ranging in 
height to 85. feet grew on the right-of-way. Prior to claimant’s ac- 
quisition, these tracts were not used for growing Christmas trees. The 
trees affected by the spraying were not Planted by claimant but were 
natural wild growth. | 
- In February: 1961 chemical’ treatment was ‘undertaken by the ‘Ad- 
ministration on the-right-of-way to control the conifers... An experi- 
mental compound “Dybar Fenuron” was used on a test plot which lies 
within Tract No.2. The'right-of-way.on the Longview-Chehalis Line 
No..1, from towers 81/8.to 31/4, and approximately one-half of the 
span foe towers 31/1 to 31/2 was treated* Inspection of this plot 
was made at 30-day intervals... A significant kill of the smaller growth * 
on. the right-of-way was obtained : ‘but there was. no dpeting ane on. 
the larger growth... 7 
_ In April 1961 a. much. duallon area near the a etreen Tract 
No. 1.and. Tract’ No. 2 Was pened with the same’ chemical: with a 
stantially the same results. | io 
In: August’ 1962. spraying. with. 0,4. D, 2 »A,B- T anid TOA. (Sodium : 
Trchloro Acetate) was.undertaken-on. fis transmission line right-of- 
way, including the right- -of-way where it crosses above the described 
three tracts... In conjunction with, this spray program, the Adminis- 
tration also. undertook hand clearing, cutting, and Iumbing. of the dense 


2 Claimant originally described the lands as T. "12 N.; R. 7-W. “WLM. This was cor vreeted Yee 


by letter of October 23, 1963, which is attached to ‘the original elaian: 
3 Parenthetical references are the official BPA tract designations: "is 
-4 Original tower designations. ‘They have beni uaa! been renumbered. 
5 Trees up to.approximately: six.to: eight feeto.  ° : 
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eeande. “This” was ‘dong: ‘to. minimize the. ‘fire hazards. Which’ would ie 
result: from allowing the dense stands to remain standing after spray- 7 


ing. ‘Its: the 1962 spraying which claimant alleges resulted in its 
| damages. “None of the’ damages. conpltined of occurred. outside the 
right-of-way boundaries. 

Claimant. has included :in.its claim a area. upon. which: the 1961 
chemical: test was made. :The 1961 chemical:test covered. 1,200 ‘feet 
of the overall distance of 2,640 linear feet on Tract No. 2 ind: a lesser 
amount on Tract No. 1. Since this alleged. damage occurred prior | to 
the date claimant acquired ownership. of the. property, the: portion. of. 
the claim. attributable to this chemical treatment cannot be allowed. 
See Caledonian Coal Co. v. Rocky Cliff Coal. ies Co.,.16 N. M. SLT; 

120. Pac. 715; 718- (1911); ; where the court stated: 


+ 8 TP eee the title to coal, before the plaintiff received a deed from a 
railroad company, was in the railroad company, a right to action to recover for. 
the same was also in the. railroad: company, and such right did not pass by the 
deed. 

See Are Uindted Mice V. Te ohne, 179 US. 206 (1898), and W. r. 

Smith Lumber Co. v. McKenzie, 256 Ala. 496, 55 So. 24.919 (1952). -: 

-. Claimant also has included.as a part of dts Claim damages for.loss of 
future productivity of the land. This. amount, $575, is: predicated. 
upon an alleged sterilization of the soil. - The chemicals used ‘by the 
Administration in the spraying on August 30, 1962, have. little or:no 
lasting effect.. Laboratory and field tests indicate the residual effects 
are measured in months, not years. The estimate by claimant of a 
ten-year loss of productivity of the land is unsubstantiated by any 
evidence and this portion of the claim must be denied for this reason 
(see Plant Growth Substances, A. J. Audus, Leonard Hill Books Ltd.,. 
~ London, England, 1959) as well as the reasons hereafter discussed. 

Asa general rule the fee owner may make any use of the land covered. .. 
by the easement. which is consistent with the easement, or does not 
interfere with the exercise of the easement. Tiffany, Real. Property, “ 
§ 811, vol. 3. (3d ed. 1939)... As.a corrollary to this rule, the owner of | 
the paaemeal may make full: use of the. easement; including .rights 
necessarily implied or incidental thereto. Pitsenberger v. Northern — 
Natural Gas Co.,198 F.Supp. 665 (S.D., Iowa 1961) ; United States v. 


3:08 Acres of Fond. 209 F.Supp. 652 (D. Utah, N.D. eel City: ‘i a 


Portland v: Metager; 158 Ore.:276, 114 Pae. 106. (1911): 

The methods of exercising the rights granted by the easenient: are 
not. permanently limited to those which were known, used.or contem- 
plated at the time the easement was granted, ‘This-point:is aptly illus- 


trated in: United States v. 3.08 Acres of Land, supra. .There the court ° | 


held-that an easement for a canal. included: the’ right to ‘construct an 
irrigation canal 100: feet ‘wide and‘operate'a boom 50 feet high upon 
the banks. Irrigation canals of this width with the need to maintain — 
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booms of this height were undoubtedly not contemplated : at the time 
_ of the original easement, The court stated : - 

: nas But if: we must limit constrnetion ‘or maintenance within the protection | 
of the ‘éagement to exactly what, was well known or pr acticed [at the time of the 
reservation], the basically continuing purpose of the reservation would be 
frustrated. _ 

The right ‘poanohably # ‘to maintain such a canal, including: the right to. operate 
the fifty foot boom if reasonably necessary under existing conditions, must be 
considered to be.included in the reserved easement.. The. general.rule is that 
while an easement holder may not increase. the servitude upon the grantor’ S.prop- | 
erty by enlarging on the easement itself, it is entitled to do what is reasonably 
necessary for full ‘and proper enjoyment ‘of the rights ‘granted under the ease: 
ment in the normal development of the use of the dominant’ tenement. 209 F: 
— Supp..at 659. -[Italies added. ] : 

Since the early 1950’s the Adwitnistration: tad beet utilizing spray _ 
as a means to control natural growth over. the more than 8,000 miles - 
of transmission lines: it: operates.. This practice is not: confined. to 
the Administration but is a general practice within the industry. The 
recent development, of more effective spraying agents prow a  betiter 
means to exercise the originally granted rights. ee 

In determining whether spraying ‘is “reasonably — Tecessary ander 
: existing conditions,” it is proper to consider the costs of different’ 
methods of ‘controlling’the natural growth: In terrain’ similar to 
that of the claimant, the difference between the cost of Hand clearing — 
and of spraying is approximately $450 per acre. The cost can be 
miore. Maintenance costs for hand ¢learing range from $300 to $1,000 - 
per acre. This. compares to a cost’ of approximately : $40 to $50 per 
acre for spraying. In view of the greatly increased cost of clearing | 
performed by hand, and the fact that spraying is the general practice 
in the industry: for: controlling’ natural growth on rights-of-way, it 
“1s my conclusion that spraying of the natural growth upon the easement | 
_-was “reasonably necessary under existing conditions.” ~~ 
Analysis of the instruments by which these easements were obtained 
does not require a ‘different conclusion. : ae. ! 

~The original easements obtained by the Administration on ‘Tracts 

Nos. 1 and 5) provide i in pertinent part: = : 

- & a 7 ‘The said grantee shall be entitled to maintain and heck the said parcel 
of land at all times free and clear of trees and brush and of all ‘structures or 
materials which interfere or create a hazard in connection with the. said: fe 
“power transmission: lines, and wires nn appurtenances convenient thereto. * hei 

i[Italies added. .. : 4 heey ee 

Under the easernent: panied for racks Nos. 1 cna: 3, 3 the Ain ie: 
- tration obtained the right to:keep the easement.“free and clear” of all. 

» trees and ‘brush. . “Under this grant: the: Administration .would ‘not. 
_ have been liable for cutting the trees tpon which claimant bases his:loss 

and it therefore Gan have no oo for ‘the loss of nas trees del spraying. 
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Accordingly, as to these. two tracts which comprise approximately 


two-thirds of the claim, it must be denied. 
- The deed by which the easement for Tract No. 2 was obtained citn 


slightly in language from that which granted Nos. 1 and 3.° This. 2 


instrument states : 


a Pe and :to have, hold; keep, maintait andl clear said right of way at. all 
times free and clean of all trees, growth, structures, or materials which inter- 
_ fere with or create a ‘hazard in. connection: with the construction, operation, or . 
‘maintenance of any of said lines: ce eee aoe a _ 

The: said ‘grantee shall be. entitled to. maintain. and keep the said pareel.of: land 
at all times.free.and clear of. trees. ald brush and_of all structures or materials 
which interfer [sic] or create a hazard in connection with the said electric power 
transmission lines, and wires and appurtenances convenient thereto. 

While easements are construed. like deeds, the common law nile - 
hewing strictly to the language of the grant has’ been. modified. by 
modern authority. The shift j 18 away from limiting the estate created 
to. the exact. words of the grant. Modernly, an attempt. is made to 
determine the intent of the parties and the instrument will be con- 

strued to give effect to such intention. _Annot., 58 A.L.R. 2d 1380 

(1958). A deed will be construed. to give effect to every part. In re 
Molke’s Estate, 198 Wash. 6, 86. P. 24.763. (1939)... It will be con- 

strued so that some meaning ‘will be given to every. word, if reasonably 

possible: Fowler v. Tarbet, 45 Wash. Od 342, 274 P. 2a 341 (1954). 

The broadest statement of the rule is made 1 in 16 Am. J ur. Deeds § 237 

( (1938), where it, is stated that the intention of the parties, where : ap- 

parent from the. instrument, will be given, effect, although technical : 
rules of construction are violated. . ; : 

Claimant interprets. the easements as giving the Government the 
nee fags ) 
peeeaaa He keep the easement fees and clear of all uch growth as ‘interferes 
with or creates a hazard in connection with the maintenance of the transmission 
lines coustructed within the easements. We fail to. see: ‘how the: young growth 


‘which was destroyed * * * interfered with or created a hazard to the’ main- 
tenanee of the lines. * * *, 


Apparently .the claimant would. not: wenn ce natural growth, to 
be cleared until it had reach such a height that. it would threaten | 
physical or electrical contact. with the conductor or. was so dense. as. 
to block access along the right-of-way. Under. such a construction 
a.tree 14’ could be cut and removed but an adjacent tree 18’6’’. would 
have to be left standing. It 1s not reasonable to construe the easements. 
in such a restrictive fashion. Such a construction would result. in 
extremely high maintenance costs and: would. be completely contrary 
to prevailing practices for maintaining rights- of-way. in the electric 
utility industry and also i in. the maintenance of other types of rights- of- 


6'The instrument conveying Tract No. 9 was Peeper ed: by the grantor. 
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way. Spraying of young, natural growth is aceepted practice on 
railroad, telephone and ditch rights-of-way. _ 
_. The experience upon this very right-of-way amply illustrates the 
problem which the construction urged by the claimant would pose 
to the Administration. During the interval between the first spray- 
ing in the early 1950’s and that which gives rise to this claim, the 
conifers quickly became an actual hazard to the line. Extensive and 
expensive hand clearing, thinning. and limbing was required to prevent 
the trees from coming into contact. with the transmission line, to 
reestablish the location of the rights-of-way boundaries, and to reduce 
the fire hazard, This extraordinary: expense can now be avoided by 
the use of new spraying agents when the natural growth is still young. 
Moreover, if the construction which is urged by the claimant. were 
to prevail, the right to clear the right-of-way would be no greater 
than the right to. cut. danger trees which is often acquired from the 
owners of property adjacent to a transmission line right-of- -way. 
This right, known thr oughout the industry, allows the owner of the 
dominant estate to cut and remove trees adjacent to the. right-ot- -Way. 
which actually imperil the line: The right to remove is restricted 
to’ those which constitute an immediate danger to the line, and the 
owner of the dominant estate who has acquired these additional. rights 
makes the selection of those trees to be removed at his peril. Cutting 
or removing any tree or trees which are not then an actual danger 
would give rise to a claim. | Comparing the two rights illustrates 
_the striking difference. Within the right-of-way the easement owner 
has the right to clear and. keep clear the right-of-way of all natural 
growth, trees or brush which, if uncontrolled, would interfere with 
or would become a hazard to the construction, operation, or mainte- 
nance of the line. Adjacent to the transmission line right-of-way the 
owner of danger. tree rights may cut only those trees which are an 
actual and immediate danger to the line... 
_ In my opinion it is not reasonable to. construe the easements obisined 
by the Administration as granting only danger tree rights. From the 
very beginning the easements were construed as giving to the Adminis- 
tration the right to “clear and keep clear” the rights-of-way. At the 
_ time-the line was constructed in 1940 the right-of-way was cleared to 
bare ground. .No objections were interposed by the grantors of the 
easement to such clearing. Nor were objections interposed to the 
- spraying of the right-of-way during the early 1950’s, or the chemical 
treatments during February and April 1961. This’is evidence that 
the original parties to the easement have construed the language of 
- the easement from the very beginning as giving the Administration 
“the right to clear and keep clear” the right-of-way. This contem- 
porary construction is entitled to great weight in determining the 
' intention of the parties to the easements. See Oneida Township v. 
Allen, 187 Mich, 224, 100 N.W..441, 442 (1904), where the court stated : 
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. apse = In aateniaing whathes sual use. as ‘aatondan®: has sapiley is or is: > aot | 
inconsistent. with the. dedication, it would seem clear that. the court should 
consider what. such dedication was, and the limitations placed upon it by the 


acts of the parties, as well as ane interpretation of such dedication for these |. 


~mMany years. * * * | 


See also 4 Williston, Conteabta oe 623 (3 ed, 1961): 
The cases cited by claimant’s attorney are distinguishable.on their 
_ facts from the present situation. Patterson Orohiard. Co. v. Southwest 
— Ark, Util. Corp., 179 Ark. 1029, 18 S.W. 2d 1028..(1929), involved a 
power line right-of-way through an existing orchard... ‘The company 
did not attempt to acquire the right to-clear the orchard. It did not 
need to since these trees would not be expected to grow toa height that. . 
would interfere with the operation and maintenance of the line. 
And in 1929 chemical sprays were not the usual’ method for control 
of vegetation on rights-of- -way.’ Under those circumstances, continu- 
ing the pre- existing use of a right-of-way for orchard cultivation is 
hot comparable to a subsequently commenced use of a right-of- -way for 
growing conifers which, unless subject to assured control, would in a 
few years become a very definite and costly interference to operation 
of the line. Draker v. I owa Elec. Co., 191 Towa 1376, 182 N.W. 896 
( 1921), and Collins v. Alabama Power Co., 214 Ala. 643, 108 So. 868 
(1926), are likewise authority for no more than the proposition that, the 
servient.owner may cultivate the right-of-way in a manner that: will 
not affect the right of the power company to full use of the easement: for 
the operation and maintenance of the line. None:of tlie cases cited by 
claimant. involved the question of an easement holder’s right to adopt 
maintenance practices intended to remove natural growth which, while 
not a hazard to the line at the time of removal, would in the: natural 
course of events become a hazard unless removed. | 
- Under these circumstances I conclude that the Acmainistation had 
the right to clear and. keep clear the right-of-way across these three 
tracts. The Administration did not exceed this right when it sprayed 
and killed the small conifers growing upon this right-of-way. 
Accordingly, the claim of the Port Blakely Mill Company is denied. 
~ Any claimant who is dissatisfied with this determination may appeal : 
to the Solicitor of the Department of the Interior within thirty (30) 
days after receiving this determination by filing:a written notice of 
appeal. with the undersigned. © “Such 1 notice must set forth. ‘the basis 
for the appeal. , 
Note: Subsequent to this ae determination aaa Te 
drew the claim. from consideration . by the ‘Department of the 
Interior, 28 U.S. C.; 1958 ed., 2675(b) and filed suit for the amount 
of $2,500 in the Caited ‘Gtates District Court for the W.D. of Wash- - 
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neti Civil No. 6205 on June 5, 1964, The Port Blakely Milt 
Ae v. United States, : 

Jon L. aioe ; 

7 ae Solicitor. 


| SOUTHERN PACIFIC COMPANY 
A-29736 ET AL. oe | Decided May 27, 1964 


Railroad Grant Lands—Mineral Lands: Determination of Character of . 


“The period: for determination by the Department:of the Interior whether. public 
».kand included within the primary limits of a legislative. grant—in-aid of the 
-construction of a railroad which. excepts mineral land is mineral in character 
extends to the time of issuance As patent to the railroad company. 


Railroad Grant Lands ahs Nicaea. 7 phate | 
_ Land. known. to. be mineral in: character ‘at: ‘the time of : definite. location of: a 
railroad. are: excluded. from the grant, of place lands to. the. railroad even 
. though the lands may later lose their mineral character. aa 


Railroad Grant Lands | - 
. Pursuant to Section. 321 (b) of the TPeansport feaon. Act. of 1940 patent. may be 
-issued for: railroad grant: lands sold by the railroad if it-is determined either 

(1). that. the land was not mineral in character at the time of the sale and 

rs ‘the purchaser was’ an innocent purchaser for value, even ‘though the land is 
“subsequently: determined ‘to bé mineral’ in character; ‘or (2). that: although 
the land was mineral in character at the time of:the sale the pus was 

not: chargeable with actual. or constructive. notice of that fact. 


Railroad Grant Lands—Mineral ‘Lands: Determination of perc ade of— | 
Rules of Practice: Hearings. oe a hes 


- When the Department of the Interior finds that : piiblie land’ within the- place 
‘limits of a legislative gr ant—in—aid of the: coustruction ‘of a railroad is min- 
eral in character and the railroad company. challenges such finding, a-hearing 

ee should be ‘granted at which, the Department has the obligation of making a 
_ prima facie case of mineral . character whereupon the company has the 
, ‘burden. of : ‘establishing nonmineral character by. a preponderance of the 
evidence. Brae ee 


Railroad Grant Lands—Miner al ‘Lands: Daemintin of eae ot 
Rules of Practice: Evidence ok cae 7 


To. establish the mineral character of: railroad iraait land it must’ be shown 
that known conditions on’ the’ critical date are such as reasonably to’ ‘engen- 
der the ‘belief that’ the. land contains mineral of such quality and in such 
quantity: as. to render. its extraction profitable and’ justify expend itur es -to 
that end. . - ; ; 


“APPEALS FROM THE BUREAU OF ‘LAND MANAGEMENT 


The Southern Pacific Company, as. successor in interest to the Cen- 
| ttal Pacific Railroad Company of California and acting on behalf of 
the successors in interest, of the railroad. company ’s Nd has. 


*Not in | ehronological Sraers: 
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appedlsd: to the Secretary. of the Intérior. ee five diffarent deasons 
ofthe Division of Appeals, Bureau of Land Management, affirming 
_ decisions of the land office at Sacramento, California, rejecting its six 
applications for patent. to certain. tracts: of epubhe jand x in Nevada and ’ 
_ Placer Counties in California.. oe ae: 7 
-~..'Theappeals. all involve construction. “of the Railroad: and Grant. oF 
. Act of July 1, 1862, 12 Stat. 489, as amended by the.act of July 2, 1864, 
18 Stat. 356, and: of section 321 (b). of the Transportation Act of 1940, 
54. Stat. 954. 49 U.S.C. § 65 (b) (1958). For these reasons the appeals 
are being considered: together. . 
The.act of July 1, 1862, granted to sopellal peedsdeson: he Ca: 
tral Pacific: Railroad ooeety, land. described as follows s m section 3 
of the act: re es 
; oe Re every alternatéa section of public land, designated by odd uber: 
_ to the amount of five alternate sections per mile.on:each side of said-railroad, 
-on'the line thereof, and within ‘the limits of ten miles on each side of said road, 
not ‘sold, reserved, or otherwise disposed . of: by the United States: * * * at the 


- time the. line of said road. is. definitely fixed: Provided, That all ‘mineral Jands 
Shall be excepted: from the operation of this act’ me, 12 Stat. 492, : 


; Section 4 of the act of J uly 2; 1864, 18 Stat. 358,. doubled the amount | 


of land granted. and. provided additionally that 


he any lands gr anted by this.act, or the act to which: this is‘an amendment, 
shall not. * * * include any government reservation. or mineral dands he SOF 
any lands returned. and. denominated as mineral lands rad a ae 
After the line of the. railroad. was: definitely located, palate 
predecessor sold portions of the odd-numbered granted sections to pur- 
chasers who are the predecessors in interest of the real parties in-inter- _ 
est in the pending appeals (see Fopinote Ne i lands: have: never 
_. been patented to the railroad. 
- When the Transportation Act of 1940 was enacted, it was jie 7 
in. section 821(b) that if any land grant railroad wished to take: ad-:. 
vantage of charging higher rates for. carrying Government tr aflic, it 
must file a release of any claim it might have against the United States. 
to lands granted to the railroad. It— was provided, cas that 
- nothing in section 821 (b) should: be construed. . ; 
ge to prevent the issuance. of patents confirniing the: title to such jands as 
the Secretary of the Interior shall find have been heretofore sold ‘by any, such 
carrier to an iunocent purchaser for value **.-*. Oey ee 
| Southern Pacific and its predecessors: filed releases which spincifically | 
excepted lands sold to innocent purchasers for value prior to enactment 


oo The Company filed the applications and has pr oseeuted the appeals, ‘cdiling at each step 

of the process upon the real parties’ in interest to submit the fee and their reasons in 
' support of the appeal. - However, some of the real parties in interest have their own attor- 
neys who have filed statements in their behalf or are Proncce tne the appeals on their béhalf 
and also on behalf of the Southern. Pacifie Company. 
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of the Transportation Act of 1940: “The releases were accompanied is . 
| lists of lands said: to have been'sold to innocent purchasers for value. 
Thereafter, Southern Pacific filed the six applications for patent 
involved in these appeals, stating that the. applications were for lands 
sold ‘to innocent purchasers for value. ,.The lands can be identified 
on the lists filed with the releases. The.land office rejected the:appli- 
catioris on.the ground that the tracts of land applied:for are or were 
mineral in‘ character and thus excluded from the grant madé by the | 
acts of July: 4, Ce and oe 2, aan ihe Division of: DEpeale 
affirmed. ° ne ee ei eS 
The salient facts j in ae case are as eres Be : 
° 1. A-99736." Southern Pacific-applied (Sac: (065081) in ‘the oE, 
SEY, sec: 27; T.17 Ny Re 9..E.y: M.D.M., containing 80 acres. It | 
submitted an affidavit that an. Sean ation of the land on ‘April. 28, 
1960, showed that.at that time the land was nonmineral-in character. 
It. alee submitted: evidence that.the land was.sold by its predecessor, 
the Central Pacific Railroad Company, to Delovico Rossa on March 11,. 
1887; for $1. 25 per’ acre, and that the present ‘claimants, William = 
Zanocco é¢ al., , acquired the land by déed dated August 15, 1941: ' 
~The land offices rejected the application on the ground that an exaini-' 
nation ‘of the land disclosed that: around 1900 ‘an auriferous: gravel 
channel crossing the land was considered to offer sufficient promise to 
warrant a determination that'the land was. mineral in character and, 
therefore, since the laid was tmnineral at the time of the. grant to the 
railroad it was éxcluded from the grant: The Division of Appeals. - 
_ affirmed on the same ground, opeerving that he ene is not. nora | 


_ incharacter at the present time." 


De A-29748. Southern Pacific applied (Sane. 060314) for the NEY, 


sec. 21 and lot 1; sec. 31, T. 15 N.; R. 14 E., M.D.M., containing 197.26- 


acres. It submitted an. affidavit of neaminen character as of July 25, 
1959. It also submitted evidence of Sale of the land by Central Paine | 


to three joint purchasers ‘on October 10, 1889, for $5 per acre and of 


acquisition of the land by the sage claimant, Frank V. Amar al, by 
deed dated Apr’ 11 9, 1959. - ae 

' The land office rejected the’ ap obestion on the sigan that ihe: tracts | 
contained known mineral deposits which were being actively explored 
in 1889, that the tracts have been subjected to mining locations, and 
that land formerly part of lot 1 was included in lode mining claims for 
which patent issued in 1908. The land office concluded that the lands 
were considered to’ have been mineral in character around 1900 and 


therefore mineral in character at the time of the grant. The Division — 


of Appeals affirmed, saying. that Southern Pacific had not proved that 
the lands were not aa at the time of the grant. | 

3. A-29753. Southern Pacific applied (Sac. 056150) for lot 6, 
_ NEI see. 8, LAT N., R. 9 BE. , M.D.M., containing 38. 20.acres. It sub- 
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mitted an affidavit of rionmineral character ¢ as of. October 30, 1957, 
It also submitted evidence of the sale of the land by Central Racine: 
to J ohn Bonney on April 19, 1895, for: ‘$122.19 and of the acquisition. 
of the land by Willis E. Dudley, the ae claimant, by deed dated 
~ March 11,1953, 
The land office rejected the isplitecon on the ground that the land 
was mineral in character until 1883. and Pyeretore mineral in char- 
acter at the time of the grant. ‘The Division of Appeals affirmed 
on the ground that the land i is: covered by mining claims, one of which 
is. being worked, and that there i 1s sufficient evidence that. the land is 
- mineral in chuitscter. 


4, A-29754.° Southern Pacific applied (Sac. 060300) for the SEY, ; | 


sec. 91, T. 18 N., R. IE. , M.D.M., containing 160. acres. It submitted 


an affidavit of. Honmineral character as of “August, ‘a 1959. ‘Tt also 


submitted evidence of the. original sale of the land on “April 26, 1889, 
to Fred Searls for $2. 50 ] per acre and.of the ‘acquisition of the land by 
Fred. Ww. ‘Anderson, the present, claimant, i deed. dated March. AB, 
1959, 
| The land. office rej scted. the application on . thé Beouha that the’ land 3 
was mineral 3 in character at the time of the grant,. although some por- 
~ tions are nonmineral today. The Division of Appeals affirmed on the 
same ground. | 

5, A-29888.. ‘Southern’ Pacific filed two. "applications. Orie (Sue. 
061438) was for portions of sec. 9, T. 17 N., R. 11 E., M.D.M., com- 
prising 295.56 acres, and was supported by an affidavit of nonmineral 
character as of June 24 and 25, 1959. Evidence was submitted of the 
original sale of the land on J uly, 16, 1888, and December 12, 1889, to: 
Washington Mining Company for $9, 50 per acre and of the acquisi- 


tion of the land: ‘by. Frank V. and Gertrude L. ‘Amaral, the present ie 


claimants, by deeds executed in 1958 and 1959. 
The second application (Sac. 062964) was for lots 1, 2, and 3, SCC.” 
7,T.17N., R. 8 E., M.D.M., containing 117.97 acres. It-was supported 
by an affidavit of nonunneral character as of various dates in 1955 
and 1957. Evidence was also submitted. of the original sale of the land. 
on November 4, 1891, to John Armstrong for $2.50 per acre and of 
acquisition. of the land by. Arthur E. Connick, the ‘present, claimant, 
by deed dated March 15, 1960. 
‘The land office revected the fir st eee on the ground that the 
_ land was mineral in character at the time of the grant, saying that this 
was established by the patenting of mining claims over most of sec. | 
9. It rejected the second application on the ground that the land was 
" mineral in character during the placer mining era prior to 1900 and 
again during the period of lode mining from 1900 to 1940. 
- The Division of Appeals affirmed on the ground that the evidence 
- shows that the lands “are” mineral in character and that Southern 
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Pacific had not shown that ‘hie Jands were nonmineral at the time 
of the grant. It denied a request. for a hearing on. the ground that it 
would not develop facts decisive of the issue. 


Southern Pacific has assigned various grounds of error in the deci- 


sions appealed from and requests a hearing in each case: | 

_ From this summary of the cases, it appears that the Bureau. dedi: 
sions rested ‘the rejection of the applications on. the ground that: the 
lands applied for were mineral in. character at the time of the grant 
to the railroad, i¢., the date on which the line of the. railroad was 


definitely located. “Southern Pacific, on the other hand, seems,to 


assert that it is: entitled to patents if ths lands are determined to be | 
-honmineral today. It contends, and the Bureau denies, that it is en- 
titled to a hearing to prove the nonmineral character of the lands: 
The 1862 and. 1864 acts specifically excepted mineral lands from 
the operation of the grant to the railroad. The question early | arose 
as of what date the mineral or nonmineral character of land in the — 
primary limits of a railroad land grant was to be determined in order — 
to ascertain whether the land passed under the grant. In Barden v. 
Northern Pacifie R.R., 154 U.S. 288 (1894) , it was held that the deter- 
‘mination could be rate at any time prior to issuance of a. patent to the 
‘railroad and that if it were determined prior to the j issuance of a patent 


that the land was mineral in character the grant would fail as to that 


land. This rule has become firmly established. Wyoming v. United 
_ States, 255 U.S. 489, 507-508. (1921) ; Anderson v. McKay, 211 F. 2d 
798, 807 (D.C. Cir, 1954), cert. denied, 348 ws, 836 (1954), rehearing 
dented, 348 U.S. 890 (1954). 7 
-In Barden v. Northern Pacifie R.R. , SUpTA, the Court el that the © 
‘Department: of the Interior had stated in Central Pacific Railroad 
Company v. Valentine, 11 L.D. 238, 246 (1890), that it had been the 
practice of the Department for many years to refuse to issue patents 
to railroad companies for land found to be mineral in character at . 
- any time before the date of the patent and that this practice had be- 
come, in effect, a rule of property. 
- The ruling cited applies to cases. where, apparently, at the time the 
line of the railroad was definitely located the land in the grant was 
not known to be mineral land but it was found later to be mineral in 
character prior to issuance of a patent. No cases have been found 
where the reverse situation existed, that i is, where land in the grant 
was known to be mineral at the time the railroad was definitely 
located but was subsequently determined to have lost its mineral char- 
acter. Such cases apparently have not arisen because it probably 
has been assumed all along that any land known to be mineral in 
_ character when the railroad was definitely located was forever ex- 
cluded from the grant, regar ‘dless of whether the land should later 
become nonmineral. This is plainly indicated by the Court’s state- 
ment. in the Barden case, ae that 
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It: seems ‘to. us as’ a niain’ ‘as language can make it that the intention of Congress 


2 was to exclude from: the grant actual mineral lands, whether known or unknown, 


and: not merely: such as were at the time: ‘known: to be mineral, - (BP. 316.) - 


~ In other words, Congress said that the railroad should not. have any 
land ‘which was known to be mineral in character at the time the line 
ofthe railroad was. definitely located and that it should not have any 
oe land not then known to’ be mineral but ee ascertained to be mineral is 
prior to issuance of a patent. — a 
In the cases before ‘us, then, if Sonthiért Pacific had not filed a 
release under. the Transportation Act and had not sold the lands in 
question but applied for. patents -on its own behalf, the applications 
would have to be rejected if (1) the lands were vow to be mineral. 
lands at the time when the railroad was ‘definitely located, regardless 
- of their. character now, or (2) the lands were determined to be mineral 
in character now although they were not known t to ‘be. such, at the time 
the railroad. was-definitely located. . ee ihe 7 
"The question presented by the x ipesity is whiethier’ these naitieibled 
are affected because the lands have in fact.been sold to persons asserted 
to be innocent purchasers for value. The answer is not clear but is 
indicated by rulings of the Department in analogus situations. oe 
By the act of March 8, 1887, 24 Stat. 556, 43 U.S.C. §§ 894-899. 
(1958), the Secretary of the Interior was directed to adjust each of 
the railroad land grants. Section 5 of the act, at Stat. 557, 43 U.S.C. 
. $898 (1958), provided : Pa 


That where any said [railroad] cbinpaiiy shall have: sold to citizens of the. | 
United States * * * as-a part of its grant, lands not conveyed to or- for: the - 


use of such company * *.* and where the lands so sold are for any reason 
-excepted from the operation. of the grant. to said company, it shall bé lawful for 


the bona fide purchaser. thereof from said company to make payment to. the ~ 


United States for said lands. * * * and thereupon. patents shall issue. therefor 
to the said bona fide purchaser, his heirs or assigns OR ak, a 
‘Tn Hutton e al. v. Forbes, 81 L.D. 825, (1902), the Department held 
: that one was not a purchaser i in good faith under section 5 of the 1887 
act where the lands applied for were believed by. him at the time of 


purchase. to be mineral lands and there was physical. evidence of the - 


mineral character of the lands. Specifically recognizing that mineral 
lands, were ‘excluded from the grant to the railroad, the Department 
said that if the lands were not known at the time of purchase to be 
mineral lands, no subsequent, discovery. or development. of minerals 
on them’ could affect the question of the good faith of the purchase, ae 
and no evidence of such subsequent changes in condition could be 
considered. | 


‘In Olopston v. Biter. 32 LD. 17 (1908), the Dispacunset held: 


: again that the bona fides of a purchase within the contemplation of 
the 1887 act V was to be determined as s of the e date. of purchase. . In that 
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case, the original sale by the alrond was in 1889 and an application 
for purchase was made. in 1898 by one who had succeeded to-the inter- - 
ests of the original purchaser in. 1895. A protest was filed against 
the purchase on, the ground that in 1901 the land was known to be 
mineral in character. In dismissing.the protest the Department noted — 
that no charge ‘had been-made that the'land was known to be mineral | 
in character at the time of the original purchase (1889) or.at the time 
of the purchase ee the apprent under the 1887 act. nthe eines : 
ment said: sa 3 daar 8 kag Ve 
*. ek Phe known character of. the land: at the: date of the: purchasé from : ihe 
company is therefore the. determining ;factor in any. controversy: involying::the 
character of the. land applied for. under the provisions of said section [5 of. the 
1887 act]. To except land from purchase under its provisions for. the reason 
that they contain minerals, it must appear that the lands were of known mineral 
character at the date of the'sale by the land-grant. company, and therefore were 
such that the purchaser should have’ known at the ‘time: of ‘his. purchase that. 
' they, were excepted. from the grant to the :railroad: company, and. that: he. coud 
obtain no. title. thereto from the company. (P, 82.) : a eee 7 iz 
Many years: later, Hutton v. Forbes. and. Gee Vv. Palmeb were 
distiviguished in: Buckholts v. Anderson, 56. 1.D;'44. (1936). In-that 
case the railroad sold land in 1879. to Anderson’s:predecessor in interest. 
Anderson was conveyed the land in:1897. On July 20, 1936, Anderson 
applied to purchase the land under: section 5 of the 1887 act.. Mean- 
while the act: of July 17,.1914,:38 Stat. 509, as amended, 30° U.S.C: 
§§ 121-123 (1958), had been a) This act: provides that lands 
withdrawn or classified or reported as valuable for certain. minerals, 
including oil and. gas, are open,.to. disposal under the nonmineral land | 
laws provided that the minerals in question are reserved to the United © 
States. Buckholts had applied for an. oil and'gas lease on the land a 
fow months before Anderson filed his application. . The Commissioner 
of the General’ Land Office | rejected Buckholts’ application on the 
| ground that since there was no.evidence that the original purchaser 
from the railroad knew of the mineral, character of the land at the 
time of purchase, Anderson as his successor would have a right. to: 
any | oil and gas in the land. The Commissioner cited H utton, V: Forbes 
and Clogston v. Palmer. . | : 
' The Department reversed, holding. ‘that, since. Anderson had no 
vested right or equitable title in the land but a mere privilege of pur- 
‘chasing, the privilege 1 must be regarded as modified by the. 1914 act So 
‘that he could purchase the land only with a waiver of right. as to the 
oil and gas. The Department said: ae “es ae teen 
SR “There may be justification for the Clogston Vv. Palmer Aecisian: Pechune . 
‘then it was a question of all or nothing. Now the laws are modified. 56 1.D. at 
The Department’s decision was sustained. in, Anderson v. McKay, 
supra. In so doing the court considered the status of the grant to 
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the wailnond as” of ‘severe dates.: One was ‘the Tahare: of: the pant a 
the: time of the original sale of the land. to Anderson’ s predecessor, 
_ ‘Warren, in 1879.. Citing the Barden case, supra, the court stated that 
since-the railroad.could:convey to Warren only what it had and since 
it could not convey mineral land, it did not convey to him in 1879 any — 
mineral land. “Should the land eventually prove to be mineral land, 
it was not within the grant to the railroad-* * *. [citing Barden] ui 
hence :was not. conveyed: by -it:te Warren.” 911 ‘F.2d at. 802...‘The — 
court then went on to say that because of the plight o of Ltt ae in 
those circumstances Congress passed the: 1887 act. eee 
Rae ae Te: authorized the issuance Of patetits to-such’ purchasers. | The! Saauee: 
if. obtained, ‘would: convey. tothe patentee the. title which he had not received: “by 
his deed from the railroad, and, moreover, the patent would erase: flaws: or 
omissions which inhered: 1 in ane ‘grant, to and the ‘conveyances from. the, railr oad. 
(P. 802). ee 
. The: court sastained. the Department's + view fiat the 1887 act aa. not 
give the purchaser an indefeasible right to.an unrestricted. fee: simple 
title but an inchoate ‘right, to purchase which. could be and was 
modified by the 1914 act, supra, so. far as ‘mineral lands covered by. the 
1914 act are concerned. | _ Anderson argued that the Department. had 
not administratively: adhered to this:view but, on the: contrary, had 
continued to follow ¢ logston v. Paliner: and to issue unrestricted 
patents to applicants under the 1887 act. The court. answered that 
none of. the cases cited by. Anderson had concerned. a 1914 act mineral. 
Careful, reading: of the. Department’s and the court’s decisions.in the. 
Anderson case leads to the conclusion that Clogston v. Palmertis still 
in efféct.as to grant lands determined to ‘be mineral 3 in ‘character for. = 
minerals not covered by the 1914 Yo eee ae | 
The next question is whether. the same e ruling i is ; applicable to appl: 
cations for patent: under section 321 (b).-of the Transportation. Act of 
1940. The legislative history of the act’sheds no light on.the. intent 
of Congress 1 in enacting the particular provision under consideration - 
but the language employed, “issuance of patents confirming the title to 
such lands as * * .* have been heretofore sold by | any such carrier to 
an innocent purchaser for. value,” strongly indicates an intent to permit 
the curing of what ‘would otherwise be aii imperfect. title. This is the 
connotation suggested by. the phrase | “innocent. purchaser: for value.” 
Tn the absence of a any persuasive reason for construing. section 321 (b). 
of the Transportation Act differently from section 5 of the 1887 act, 
we conclude that the Clogston™ v. Palmer ruling is. equally applicable : 
to cases arising under section 321 (b).. “This leads to the conclusion ; 
~ that section 321 (b), like section ‘5, modifies the general rule in the 
Barden case that'a determination of mineral character’ can: abe made s at 
any time prior to the issuance of patent. . 
It is to be noted. that the modification of the Barden rile obtains 
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only it in cases where the gr ant lands were sold to an ‘innocent purchaser 
for value: : The: Supreme Court considered the question:-of what con- 
‘stitutes -an innocent purchaser. in connection: witha suit to cancel. 2 a 
patent issued’ to the. Western Pacific Railroad Company which was 
predicated on the ground that’ the Jand-was known to-be mineral land — 
when the patent was issued so that it was excepted from: the grant and 
_ the patent was thus issued without authority ‘of law...A purchaser 
two degrees ‘removed from: the‘ company resisted the cancellation 
_of the patent on the ground that he was.an innocent purchaser. .: The 
Court denied that he was an innocent purchaser because it found that 
he knew that the land was mineral years before he,.as agent for the 
railroad, applied. for patent... McLaughlin v. United: States, 107 U.S. 
526, 528. (1882); Western ree ® R. R. v. United Peale tee 108 U. 8. 510, 
1B (1882)... 
~ In United States v. Cotidvad Bae te. Co. 84 Fed.’ 218, oat 1 (Cit. Ct, 
N.D. Cal. 1898), the court also considered the rights of purchasers 
from a railroad Brantes ina suit to. cancel the eta to the oenibs. 
The court said: gos es 
te ras - The status of a bona fide pur chaser is aades up BE theese essential 
elements * a) ‘a valuable consideration ; (2) absence of notice; and‘ (3) the 
presence. of good faith, * * * ‘I am of the opinion that these defendants had 
notice, actual or constructive, of the ‘character: of the land in ‘section:27 which 
_ they. contracted to buy from the grantee company and its trustees. They were 
certainly. chargeable with notice of the character of the land, for it had been occu--- 
pied and known ‘since 1850 as mineral land, and as being unfit for agricultural pur: - 
poses. It-was covered with evidences of mining claims and mining explorations. 
Notices of location affecting different: portions of the section had been filed of rec- °- 
ord in the mining recorder’s office of the Forks of the Butte mining district before : 
: the defendants entered. into their coutract.to buy the land from the grantee com- 
“pany and its trustees, which was some time in 1885 and 1886. With respect. to the 
defendants Jones and Gale, it. appears further that the element of good faith is 
entirely wanting ; for’ Jones had, ‘pefore — acquiring any interest in the land he 
contracted to purchase, owned and worked a:claim in the same part of this 
section, while: Gale had, with others, filed a mining location upon the same land =. 
which he contracted to buy. 
* * *- Tam of the. opinion, fr om fie evidence, ae that the defendants, athes 
than the grantee company aud its trustees, are not bona, fide purchasers. ee 
To summarize. at.this point, to defeat the applications of Southern 
Pacific: for the reason. that. the lands applied for are mineral, it. must 
appear: that the lands were of known mineral character at the date of 
‘the: original sale by the railroad and that the purchasers. should have 
known at the time of their purchase that the lands. were excepted from 
the grant to the railroad. and that they could obtain no title from the: 
railroad. “This rules out as irrelevant. any consideration of the mineral 
character of the lands today or at the time when the line of the rail- 
road was definitely located. | The critical date i is the. date of sale by 
the railroad. . 
_ As to the prea for moalking the determination, i it has long been 
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the pris of the Departinent, ‘where it, believed. that aailroad or ant 
lands did not pass because of their mineral character, to bring charges - 
against the railroad and to hold a hearing on the charges. Central 
. Pacific. Railway Company, 46° LD: 435" (1918) s* United States v. 
Central. Pacific Railway Company, 49. L.D. 250 (1922). ; Southern 
: Pacific Railroad Company, 52.L.D. 419° (1928)... At the hearing, the — 
Department” had the obligation of presenting a prima facie case that — 


the-Jands. were mineral. j in character whereupon the burden. shifted to 


the railroad to show by a preponderance « of the evidence that the. lands, 
or any part. thereof, were not. mineral in character. . Central Pacific 


Railway Company, supra; United States v. Central Pacific Railway 


Company, supra; see United States. V. Southern fone Co., 251 U. S. : 

1,14 (1919). 

~The case last cited, U7: pied Sige v. Southern Pacitic Oa: ats forth ; 

the criteria for determining whether land is mineral in chatacter. It: . 
is not éssential that there be an actual discovery of mineral’ on the 

land. . It is sufficient to. show only that known conditions are such.as 

reasonably to engender the belief. thatthe land contains mineral of 


such quality and in such: quantity. as to render its extraction profitable 


ae and justify expenditures to that end. Such belief: may be predicated 
upon geological conditions, discoveries of minerals i in adjacent. land. 
and. other observable external conditions upon which prudent, and 


experienced. men are shown to be: accustomed. to act.. 


The bona fides of the original purchase f from the railroad i is also a 
matter to be determined at a hearing. outs | 
_» Since the decisions below invoked the wr ong pric in resting : 

‘Southern Pacific’s applications and erroneously denied: the right to.a 
_ hearing, the decisions must be set aside and the cases remanded: for 
further. consideration and action as indicated in this decision. a. ote 

- Therefore, pursuant to. the, authority. delegated to the Solicitor by 
the Secretary. of the Interior (210 DM 2: 2K (4) (a): 24. ER. 1348), 
the decisions. appealed from are set aside and the cases remanded for 
further consideration and. action consistent: with this decision. 


Ernest F’. Hom, 
_ Assistant Soliciton. 
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Oil and Gas Leases? Royalties—Oil and Gas Consés: Exteusions--0il ‘and 
- Gas Leases: Termination—Oil and Gas Leases: Rentals—Oil and. Gas 
| Leases: Unit and Cooperative Agreements 
“An oil and gas lease on land within ‘the known geologic structure..of.a . 

- producing gas field. which attains a minimum. royalty status because of 
~ inclusion. in the participating area of a producing gas, unit but on Ww hich 
737-97 5—64——3 : ; 
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_ there is no. ebahicing Or sroducibis well and which is subsequently extended 
as a consequence of the termination of the unit reverts to a rental status and 
is subject. to the auLoMaye termination proven of the act of. J uly, 29, 1954, 


7 APPEAL FROM ‘THE BUREAU OF LAND MANAGEMENT. 


Murphy Corporation has appealed to the Secretary of the Interior 
from-a decision dated October 8, 1962, by which the Division of | 
Appeals of the Bureau of Land Management affirmed a decision of the 
-land office at Denver, Colorado, requiring the payment of minimum 
royalty for the eleventh lease year of its noncompetitive oil and: gas 
lease Colorado 02406, beginning May 1, 1961, Se ‘griding April, 30, 
1962. 

~ The lease was issued for a 5- “year term effective May i 1951, and was se 
subsequently extended for a second 5-year term, at which time it 
became subject to the automatic termination provision added to section 
31 of the Mineral Leasing Act by the act of July 29, 1954, 68° Stat. 
585, as amended, 80 U.S.C, § 188 (b) (Supp. IV, 1963). On July 16, 
1956, the land ofics approved a partial assignment of. the lease. effective 
August 1; 1956, the new segregated lease being designated as Colorado 
02406—A. Betrean the date of approval and the effective date, a gas 
_ well was completed on July 26, 1956, on the assigned acreage fneludéd 

in 02406-A. The Geological Survey reported on August 23, 1956, 
that the discovery was deemed to be that of a new field and that effec: 
tive July 26, 1956, all the land in 02406—A and part of the land re- 
tained in 02406 were believed to be within the known geologic structure 
of.a producing field. Later other partial assignments ¥ were made out 
| of the parent lease. 

~ On March 1, 1958, the land in the parent lease and lease 02406—A. 
was: conimitted to the Gillam Draw unit agreement and was included’. 
in the participating area of ‘the unit. Subsequently, the unit was 
terminated as of January 1, 1961. On March 9, 1961, the Denver land 
office, to which the lease records” had been transferted from the. Geo- 
fosieat Survey, notified the lessees affected by the. termination of the 
Gillam Draw Unit that, because of the termination of the unit, their 
leases had been extended for two years from October 18, 1960, the date 

on Which. production ceased in the unit, and would ie effective to 
October 18, 1962, unless relinquished, 

Murphy Corporation paid the minimum royalty for the parent lease 
for the tenth lease year before the expiration of that lease year on 
April 80, 1961, but made or offered no payment of minimum royalty 
for the eleventh lease yéar. On March 27, 1962, the land office re- 
quested payment of $1 per acre for the eleventh year of the parent lease 
on the ground that the lease had not terminated automatically on May 
' 1The land office seems to have assumed) that the unit was terminated immediately upon 


cessation of production despite the action of the Geological: Survey. angicn tne: that the — 
fermination was effective as of January 1, 1961. ; elias 
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1; 1961, for nonpayment of rental for’ the reason that it had retained | 
its minimum royalty status. Murphy Corporation then paid the 

minimum royalty for the eleventh lease year, relinquished the lease, 
and appealed from the decision requiring the royalty. payment f for. the 
eleventh year. 

The Division’ of Appeals held that because the lease. had. become 
subject to payment of minimum royalty through inclusion in the par- 
ticipating area of the producing unit it was not subject to automatic 
termination for failure to pay annual rental i in advance and that it did 
“not revert to a rental status on termination of the unit because: a 
minimum royalty status, having attached, continues so: long’ as ave 

lease remains in existence. 

In its appeal to the Secretary, the appellant conterids: that the lease 
was automatically terminated by operation of law on May 1; 1961, for 
want of a rental. payment because there was then no well capable of 
producing oil or gas in paying quantities on the leased premises, rely- 

ing upon the language of the departmental decision in United Manu- 
facturing Co., 65-I.D. 106, 115: (1958), interpreting the act of July 29, 
1954, supra. : 
The portion of the act of July 29, 1954, aac which ‘is appellant 
_ relies provides that: . 
aL * x upon failure of a lessee to pay rental on or. hates che anniversary date 
of the lease, for any lease on which there is no ‘well capable of producing oil or 
gas in paying quantities, the lease shall automatically terminate by operation 
of law * * *, 

In United anwfacturing Co., supra, the Department ¥ was. ‘Hot con- 
cerned with the situation presented here. The leases involved there 
had always been in a rental paying status and were not and had not | 
been unitized. The lessees sought to escape ¢ application of the auto- 
matic termination provision upon their failure to pay the rental on the 
ground that the leased premises contained valuable deposits of oil 
or gas, although not a producing well or well capable of production. 
But in the case now under consideration, it is not disputed that there 
was no well on the leased premises capable of production which would 
save the lease from automatic termination for failure to pay rent, if 
rental was required. Clearly, the lease was bound to terminate by 
operation of. law for failure to pay rental if rental’ was owed. The 
question to be determined on this appeal is whether the lessee, was 
liable for annual payments of minimum royalty after the unit was 

terminated or whether the termination of the producing unit caused 
this lease to revert from a minimum royalty status to a rental status. 

Under the Mineral Leasing Act, as amended, all leases of land not 
within any known geologic structure of § a: | producing oul. or gas field 
are conditioned— 
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-  # * * upon payment by the lessee of a rental of not less than 50 cents per 
‘acrefor-eaéh year of the lease., Each-year’s lease rental shall be paid in advance. 
pew minimum . royalty. of. $1 per. acre. in. lieu: of rental shall be. payable at. the ex- 
piration ‘of each lease year beginning on or after a discovery of oil or gas ‘in 
paying quantities on the lands leased. § 17(a), 14. via 782 B80): a0 U. 5. C. 
§ 226(d) (Supp. IV, 1963). : : 
With respect to. leases. committed to. “unit b agreements, the statute 
: provides that— | See. ea eke ee : 
ao 8. The minimum n royalty * # “amder any. his that has Hecome subject 
to. any cooperative or ‘unit plan of development or operation, or other plan that 
contains a general’provision for allocation of oil or gas, shall be payable only 
with. respect to the lands: subject to ‘such lease to which oil or gas shall be allo- 
_-eated under such plan. *°* SOA 74° Stat. 784; : BO ne hres (Stipe 
IV, 1963). : : 5. eae, 
In the event of. termination of the unit or the arelison of any. land 
therefrom the Mineral Leasing Act, as amended, provides: 
- ae we Any lease which shall be’ eliminated from any ‘such ‘Aporovea” or: ‘pre- 
scribed - ‘plan; #.* * “and any lease which shall be in ‘effect. at the termination 
of: any. such: approved-or prescribed plan, * ** unless relinquished, shall ¢on- 
‘tinue in effect for the original term. thereof, but for not less than two years, - 
. and so long thereafter as oil or gas ‘is produced in paying Guenter § 175); 
is Stat. 85 (1960), 30 U.S.C. § 226(5). (Supp.. IV, 1963). . _ 
“It is thus apparent that ‘the appellant’ s lease acquired a minimum . 
royalty status when it was committed to the Gillam ‘Draw Unit and. 
was included in the participating area.. And it was clearly entitled to 
the 2- -year extension. which the land office allowed on termination Of 
the unit. — | 

The conclusion that lease 02406 was sbouns by the minimum bgalty 
provision after termination of the unit is based on the proposition that . 
once a lease obtains production it. becomes so obligated and remains 
-- go thereafter even though production ceases and it no longer has a 

well capable of. production. Solicitor’s opinion M-86405 (June. 13, 
1957) ; Solicitor’s opinion M-86531 (Supp.) (July 20, 1959), over- 
ruled on other grounds, Solicitor’s opinion M-86629, 69 I.D.. 110 
(1962). These opinions, however, were concerned only with the 
obligations of the lease on which the discovery was made. Here we 
must consider whether the same rule applies to a ledse other than the 
discovery lease or to a part of the same lease which becomes separated 
from the part on which the discovery i is made. - 

In the latter situation, which is the more common, it has. been the 
practice that where Becaube of discovery a lease has become obligated 
to pay a minimum royalty of $1 per acre in lieu of rental lands on 
which there is no discovery well and which are assigned out of the 
lease. become freed from the obligation to pay minimum royalty. See 


2%n 1958 when the. Gillam ° Draw Unit was effected, the. reiital rates were different but, 
in other respects,. the statute was the same, : 
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Roy M. Eidal, Kern County Land Company, A-29300 (February 19, 
, 1962) ; VI Buvesii: of Land Management Manual 2.1.37A. 
"Somewhat, akin to this situation. is one in which/a. ‘unitized lease on 
which there is no producing well is first included within a partici- 
pating area and then excluded from it. While we have not found any 
‘ruling. on the point, -we believe that, following the precedent of the 
_ partial assignment, situation, unitized lease acreage removed from a 
- participating area would no loaner be subject. to the minimum royalty © 
obligation. This view would seem to. be required by the statute and 
the regulation which. specifically provide that minimum royalty shall 
. be -paid only on participating acreage... Mineral Leasing Act, as 
amended, § 17(j), supra; 43 CFR, 1964 Supp., 3125.2. The statutory. 
| restriction would appear to apply as well to lands subsequently ex- 
cluded. from a participating area as to lands never included within it. 
Thus, there are at least. two situations in which lands at one time 
subject 10 the minimum royalty obligation are freed from it by subse- 
quent events. The facts in this: appeal, we believe, constitute a third . 
exception from the general rule. The dissolution of a unit agree- 
~ment, which, of course, terminates the participating. area, dependent 
on it, is a far more drastic action than either a partial assignment or 
B edification of a participating area and it severs the relationship - 
of the lands as effectively as do the other procedures. 
Accordingly, when the unit agreement was terminated, lease 02406 
“reverted to a rental status and the rental for the eleventh year became 
payable no later than May 1, 1961, the anniversary date of the lease. 
_ Upon. the lessee’s failure to make the required payment, the lease auto- 
matically. terminated.: Thus it is incorrect to hold that the. lessee 
remained obligated to.pay a minimum royalty. 
- .. Therefore, pursuant to the authority delegated to the Balienon by 
the: Secretary of the Interior (210 DM 2.2A (4) (a); 24 FR. 1348), 
the decision appealed from is reversed and the case remanded for 
further proceedings consistent Benewah: read 


e Ernest F. Hom, - 
| Assistant Solicitor. 


me | _ te On pH Sew 
—TA-Q71 (Ir ds a | Decided June's, 1965 


Torts: ‘Discretionary Fiinctions fa 
A decision not to place culverts under : an: irrigation lateral, made at the policy 
and. planning: level, when no danger from this: method of construction is 
apparent or realized, and a contrary decision would affect the feasibility of 


at 


. function exception of the Federal. Tort Claims Act. 


the. project, is‘a discretionary act within the meaning of the discretionary oy 
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Irrigation Claims; Generally . | ae 
Under the current: Public Works Appropriation. ‘Ach, as well as. under its # 
pr edecessors, awards may be made-upon a showing that the damage Was: the 
_ direct result of nontortious activities of the Bureaa of Reclamation... 2 
Torts: Generally . . | Be 

The immunity granted to. the Unitea States Ne 38 U. g. C. 7026 ‘trom: lability. 
of any kind for any: damage from or by floods or flood waters at any place 
is available to the United. States as a defense in suits ‘brought ander ‘the 
Federal Tort Claims Act. STERN SS ge 

Irrigation Claims: Generally—Torts: Generally & : 

The Flood Control Act, 33 U.S.C. 702¢, is an immunity statute. Such a’statute 
‘is necessary, and therefore appcable,, only’ where there’ would ‘be’ liability 
> without. it. eG 2s Te 

Irrigation Claims: Generally” ; 

The jmmunity granted ‘to the United States by 33 U. S. G. 702¢ does not bar: pay- 
ment of claims under the Publi¢ Works: Appropriation Act where -floods or 
flood. waters are involved because there is' no legal liability upon the Goyern- 

-' ment to pay, claims under the Public. Works. Appropriation Act... Therefore, 

_ there exists no reason to have recourse. to an are nay. statute in order to 
avoid payment of such claims, 

Irrigation Claims: a Generally - 


‘The provisions of the Public Works, eppronration Agee concerning. ihe eéuyi 
ties of the Bureau, of Reclamation, do mot: vest in anyone a stautory, right 
to compensation. ‘The payment of claims under these provisions is dis- 
cretionary with, and not mandatory upon, the Secretary of the Interior. 


APPEAL FROM ADMINISTRATIVE DETERMINATION 


Mr. Bill Powers, of Othello, Washington, by. and through his ator | 
ney, Mr. George R. Huff of Othello, Washington, has timely appealed | 
from the administrative determination .(T—P-254 (Ir.)),.dated April _ 
98, 1963, of the Régional Solicitor, Portland, Oregon, .denying -his 
claim in the amount of $895 for loss.of crops and erosion. damage on 
farm unit 214, Irrigation Block 49:of the coma ras ae ect: of | 
the Bureau of Reclamation. 3 ; > 

In presenting his claim, Mr. Powers stated: . . 

Flood waters washed out ditch destroying 2.1 acres of. peas and caused exten- 


sive erosion which required repairs by. heavy equipment. 
* * a te Bo *% % 


Flash flood on hill above. property. came into. bureau lateral anid suet my 
weir, washing out my. ditches and eroding my field. 

-In the original determination, the Regional Solicitor, denied the . 
claim under the Federal Tort Claims Act? and stated: “It is settled 
law that the activities of the Bureau of Reclamation, i in connection 
with the construction of. irrigation structures, constitute discretionary 
acts within that [the discretionary. function] exception to the Federal 
Tort Claims. Act. ” He denies: the. claim . under the Public , Works 


128 U.S.C., 1958 ed., sec. 2671 et seq. 
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: Appropriation Act, 1968, 2 stating: “This. case is squarely in “point” 

with: Hedrick ‘v: “Undid States. ee 

The appellant, through his attorney, ie to the original deter- 
mination for the following reasons: ; 

1.’The damage was caused by water collecting and running into aie 
lateral in numerous ‘gullies, not in ‘one gully as stated i ‘in the original 
determination. . The. danger. from these. gullies was “apparent at time 
of the planning and construction, of the water. delivery system *.* *. 
Failure to make-proper allowances for this situation was a failure to 
exercise ordinary caré (negligence) and not’ * * *-an exercise of a 
discretionary. function.” in es 

2. The original determination: ‘dia ‘not Hepincider: ie fact that the 
| Bureau of. Reclamation’ originally: planned to install. concrete. spill- 
ways to alleviate the uncontrolled waters, but, at the time of construc- 
tion, such pOTeleD: of the: ae ee to the spillways was negligently 
| bere Pine eS 

3 “An error: in the constriction: of ihe. aatet ne in Pee to 
oe reasonable precautions to prevent harm to. Mr.. Powers, when the 
Bureau of Reclamation. knew, or should have known, that the manner 
in which said construction was accomplished, without remedial action 
concerning; the’ uncontrolled - waters, | -would..cause damage to. Mr. - 
Powers. .This type of: error:is not ‘a. discretionary: act as: excepted 
under the Federal Tort Claims Act.” PO aS a ts 

The original: determination: states the following facts: 

Bar: Unit 214° is located: ‘appr oximnately 10° ‘miles southwest: of: Othello, Wash- 
ington, on the: slope -of a low: range ‘of: hills called, ‘the Saddle: Mountains. 
' Although rainfall only averages 7 inches a year, the slopes of these hills are _ 
eroded into numerous small gullies. One such gully, running. down this hill- » 
side, borders the: east side of Farm Unit 214. The PE16.4M lateral, a structure 
of the: Bureau ' ‘Of Reclamation, flowing “westward. supplies water to claimant’s 
farm. ‘The lateral’ crosses: aw ell’ defined gully afew feet from claimant’s turn- 
out.: “There is no. culvert under. the lateral: at this gully crossing. In its natural 
; state,. prior to. the construction. of the. lateral, storm. waters: flowing down this 
gully. would completely bypass Farm Unit 214 to the east. : 

During ‘the evening of J une’ 4, 1961, there was a. cloudburst in ‘the hills above 
claimant’s farm. “These waters collected in this gully adjacent to claimant’s 
- turnout,: flowed: directly into ‘the PEG. 4M lateral,. and were carried along’ with 
_ the irrigation water: already i in the lateral. This'raised the lateral’s water level, 
anda large volume of: water, passed through claimant’s: turnout into his head 


ditches and overflowed. onto the farm—washing out 2.1 acres of peas and causing 
er osion damage. 


- aioe. ge ae ‘— aa * eo =e 7 oe 
. “AS shown by the’ récord, the problem of storm ‘waters entering the lateral had © 
been considered’ py ‘Bureau, of Reclamation design engineers prior to. the original 


construction: ‘of this: facility. ‘In: order to serve farm lands lying: on: the sete . 


276 Stat. 1216. “This spent will be decided under the Public “Works s Appropriation ‘Act, 
(964, 77 Stat. 844, which. is the current. Act. 
3184 BF. Supp. 927 (D.N.M.:1960). 
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of the Saddle Mountains, it was ‘necessary ‘that the lateral be laid out across 


‘the ‘face. of this. hillside. ‘Along its: route, ‘the. lateral- crossed numerous , gullies a 


including the one adjacent to claimant’s unit. To, provide: for the storm. waters 
that would flow down the hillside through the gullies. into the lateral, this 
structure was designed with a: jarge- bank ' ‘on: Pe downhill side to give: ie adc 
tional freeboard. Ae baat eae ies pO AN Bibheae, se i pistes 

De geee lane lerecgee Tp cess wee pe eek a ean ee tee 

. AS constructed, the ‘later al dead. ‘and& at the boundary between Farm Units, O14 
and 53. There is no. channel to outlet emergency. flows from the lateral ; how- 
ever, the owner of Farm Unit 53 ‘has biiilt’ an overflow: device at his turnout 


which diverts increased lateral flows to an adjacent ravine. ‘No eulverts were . 


built at the several sully crossings along: ‘this lateral in: ‘accordance. with. existing 
coustruction policy of the Bureau of. Reclamation. . pal: Seis Oe er a oe 


The appellant’s three alee will be considered in r the order i 
which they were previously stated. : eI a | 
' From the quoted portions: of ithe onipinal decseaiaticn it appears | 
that the first exception is correct:in that water from. several gullies, — 
not from: just one gully, ran into the lateral.and contributed tothe — 
damage to appellant’s property. However, this in itself is not. suf-.. 
ficient grounds to reverse the determination, ‘since the fact that more 
than one. gully was. involved would ‘not affect whether or not the. 
damage arose from the exercise of a discretionary function.: The - 
part of this exception. which. states-that. ‘the danger was “apparent at. 
the time of planning and construction” is-in error... The administra- 
tive record establishes that the danger’ was neither Pare nor r reals | 

ized at that time. | / 
The administrative record: Sepbliehae. that fhe er agectons is 
inerror. The Bureau of Reclamation did not: originally plan to install 
spillways in this facility. There is no evidence i in the administrative 
record of such an original plan. ace | . : 
The third exception is based on the ee that. the Gevemnnant 
“knew or should have known” at the time of planning and constructing - 
that a lateral such as was constructed “would cause damage to: Mr. 
Powers.” . The administrative record establishes that the Government 
did not know at the time of the planning and construction of the lateral - 
that such a lateral would cause damage to anyone. Further,’ there i is 
‘no evidence in the administrative record to lead to the conclusion that: 
_ the Government should-have known of the danger at that time.. 
There is nothing in the appellant’s three exceptions, nor. iIn-the | 
administrative record which provides sufficient grounds for reversirig» 
the conclusion in the original determination that the decision’ to. build 
the lateral without placing culverts under the lateral.“was a decision 
made at the policy and planning level and, as such, constitutes a dis- 
cretionary act,” within: the. meaning of the discretionary. function 
exception of the Federal Tort Claims Act! e ~The situation. 1 presented 


428 U.8.C,, 1958 ed., see, . 2680(a). 
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is canalopase to the one presented in United States \ v. uy re.” In Ure.the 
~ court pointed out that a decision not to line an entire canal, but to line - 
only: part of -it, fell within the discretionary function exception. 
~ Decisions of this type: affect the feasibility of.an entire project. . No 
danger was apparent at the time of planning and construction. 
Therefore, we sustain the denial of the claim by the Regional Solici- 
tor, Portland Region, under the Federal Tort Claims Act. es 
Under the current Public Works Appropriation Act, as well-as 
under its predecessors, awards may be made upon a showing that the. 
damage was the direct result of nontortious activities of the Bureau 
of Reclamation. In denying the claim under the Public Works 
Appropriation. Act, the original determination relied largely upon 
the Hedrick case, supra, two other Federal cases,* and on 7’. J. Savell.? 
- However, Savell only: stands: forthe proposition that a-claim under 
_ the Public Works Appropriation Act must'be denied when damage 
to a claimant’s land does. not result from activities of the Bureau of 
Reclamation. | 
The Federal court.c cases oad. including H. edrich, were ; suits brought 
‘under the Federal Tort Claims Act. Thess cases eoasiderad whether © 


or not the immunity granted to the Government by 33 U.S.C., sec. 


702c from “liability. of any kind * * * for any damage from oF by 
floods or flood waters at any place,” i is available to the United States 
as a defense in suits under the Federal Tort. Claims Act. The Court 
held that the defense is available in such suits. 
- Another Federal court case decided under the. Federal Tort Claims. i: 
Act which discusses the extent of the applicability of the Flood Con-- 

trol. Statute is Stover v. United States’ In. that case the United 
. States Court of Appeals for the Ninth Cireuit, stated : 


We hold that 338. U.S.C., sec. 702c-is an immunity statute covering even pea 
nary negligent construction or maintenance of flood works and to ‘hold otherwise 


* would be a repudiation of our. Clark case, Clark v. United States, 218 F. 2d 446. 


Trne,-as ‘appellants point out, sec. T02c was only one of the legs on which Clark 
stood, and one of the other legs was’ sufficient for the case. But. we cannot call . 
at pure dicta. If it was half ‘dicta, we believe it good dicta. Also, the leading 


ease, National. Manufacturing Co. v. United States, 8 Cir., 210 F. 2d 263, holds 


sec. 702c to be an immunity statute. And it is a well seasoned case. We affirm 
on the ground, negligence or no negligence, sec. 702c precludes recovery here. . 

Appellants Say. the section applies: to. natural. but. not to man made floods. 
They rely heavily on the draft form of the 1928 I Flood Control Bill out of which 
the present sec. .702c emerged.. Also, they rely strongly on Congressional col- 
loquy at the time of the adoption of the 1928 flood control bill. But all the collo- 
quy just cannot overcome plain language. And there really would not be any 
reason to legislate on damage caused purely, by nature. 


5 295 B 2d 709 (oth Cir, 1955). ; : 
_ ° 6 National Manufacturing Co. v. United States, 210 F. 24. 2638 (8th Cir. 1954) > Guy P 
Atkinson Oo. v. MerrittChapmam & Scoth Corp., 126 F. Supp. 406 (N.D. Cal. 1954). 
7T-326 (Ir.) (April 3, 1951). . 
.§ Civil No, 18,275, 9th Cir., April 7,.1964. 
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_ Stover, then, holds that the Flood Control Act is an immunity. stat-- 
ute, and such a statute is necessary, and therefore applicable, only . 
'- where there would be liability without it. The Public Works Appro- _ 
priation Acts do not impose liability upon the Government to pay, for 
damage caused by nontortious activities of employees of the Bureau of | 
Reclamation. Rather, they provide. for. such payment ‘within the 
policy of the Danarenent of the Interior which is stated 1 in Soheiter’s 
Regulation. 5, Amendment 1:%: . eat vt 
Sec.: 3. Irrigation nae Teens Policy. Néither the act of Feb- 
ruary 20, 1929 (25 U.S.C.,; sec. 388):.[Indian Irrigation .Act], nor’ the provision 
recurring in the annual Public Works: Appropriation Acts respecting the activi- 
ties of the Bureau. of Reclamation: vests. in gtd person a ‘Statutory. right . to 
compensation. 
With relation to the statutory: provision regarding reclamation, ‘the Solicitor 
has stated in pertinent:part as follows: — a Sees 
*.*.%* the payment of claims. under: this: statutory. provision is discretionary ; 
with, and not mandatory upon,. the. Secretary: of. the Interior. ‘ No claimant ‘has a 
legal right: to demand: compensation for property damage arising out of nou- 
tortious activities of the Bureau of Reclamation. Congress has merely granted 
a permissive power to pay such claims if it seems desirable to do go as’ a males 
of ° policy. * RE Sol’s Op. M-36064, 60° LD. 451, 4540 (1950). ” : 


“Since. there’ j is no legal liability upon the Government to pay ‘claims 
for damage arising out of nontortious activities of the Bureau of 
Reclamation, there’ certainly is no need to have’ ‘recourse, to an im: 
munity statute in order to. avoid ‘sich payment, ‘anymore than it is 
necessary to have recourse to such a. statute | in order to. avoid. paying 
for damages caused by nature. Therefore, it follows that this immu- 
nity statute does not bar the: payment of claims under the Public 
Works Appropriation Acts. 

“In Charles H.. Reaves," we held that the statutory defense under 
consideration barred recovery under the Federal Tort Claims Act. 
The statute was not mentioned in our consideration of the claim under 
the Public Works Appropriation Act. _ The claim was denied. under 
that Act because : . Le. . ee, 
In the case under. consideration, the break in’ the Acequia was caused by an 
arroyo flow into the Acequia far in excess of ‘the capacity of ‘the Acequia. The 
‘heavy arroyo flow was caused by heavy rainfall. The arroyo flow. is not showin 
to have been diverted from its true natural course by: any work performed by 
the Bureau of Reclamation. In short, the damage to claimant’s property was 
not directly caused by nontortious activities of employees of the Bureau of 
Reclamation but was caused by’ the forces of nature. (Italies added.) 

The instant. case. presents the reverse of the Reaves case in that the 
administrative record as reflected in the quoted part of the original 
determination establishes that the storm waters flowing down the 
gully or gullies “would completely bypass Farm Unit 214,” except for 
the eonstraction, ‘But for the lateral, the water would not-have been 


924 FLR, 1877. 
10 TA—234 (Ir.). (February 17, 1964). 
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held’ back or diveuted: onto the appellant’s land. The water would 
have continued down the hillside in the gullies as it had done prior to 
_ the construction of the lateral. 
‘Therefore, we determine that 33 U. S.C., sec. . 7026, ee. not bar - 
recovery In the instant case, because the administrative record shows 
that the damage to Mr. Powers’ property. was the direct result of non- 
tortious activities of eniployees « of the Bureau ‘of Reclamation. . 
~The appellant has alleged damages ‘i in the amount of $395. 00. We 
find that the actual damages were as ‘follows: 


Value of cropa-naa-— 2a ne $299. OB ae 

Less harvesting and hauling costs not’ / 3 

| incurred ------2+--- ee alee See ee 26.50 

Repair of land. PI eG tit pean nce tte ara a ca ed 97. 50 
370. 25 


~ Accordingly, the original determination i is, hereby. reversed, and the 
| sum of ee 25 1 is s awarded to Mr. Powers. —_ 


_ Ewan: Witepaee, 
ee Solicitor. ‘ 


ee oe RICHFIELD OIL: CORPORATION 
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Oil: and: Gas ‘Leases: ‘First Qualified Applicant 


"Where ‘an oil and ‘pas’ lease’ is issued’ which aeroneously: omits a ‘bait’ of 
‘the land applied for which is available for leasing, and the land office simul- 
: taneously issues. ‘a-decision which indicates that the omitted land is included 
in the lease, the omission :will not be construed .as a. rejection of the offer 
7 as to: the omitted land. from :which the offeror must appeal in order to pre- 
‘serve the priority of his offer, but the lease may be amended to include the 
omitted land nothwithstanding. the filing of a ‘conflicting offer for the same. 
~ land subsequent to the issuance of the lease but Prien to the eee of 
~ the omission. See . 


Je eanette z. Luse et als 61 LL. D. 108 (1988), 5 distinguished. . 
APPEAL FROM. BUREAU OF LAND MANAGEMENT | 


Richfield Oil Corporaion has. appealed to the Secretary of the 
Interior from a decision dated January 9, 1963, whereby the Division 
of Appeals, Bureau of Land Management, affirined a decision of the 
Utah land office rejecting its noncompetitive oil and gas offer for lot 8, 
sec. 18, T. 28 S., R. 23 E., S.L.M., Utah, filed pursuant to section 17 
of the Mineral : “Leasing “Act, aS atnended, 74 Stat. 781 (1960), 30 
U.S.C. § 226. (Supp. IV, 1963). _ The offer was rejected because the 
described land was embraced in oil'and gas lease Utah 021095. 
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On February 4, 1987, RB. A. Lutz filed oil atid gas. lease offer. Utah 
021095 for four sections, of land. It described one section, in T. 23 S., 
R. 23 E., S.L.M., as “Section 13: All including River Bed, » On | 
March 25, 1957, . lease was. issued to Lutz, effective. April 1, 1957, 
which described: the lands leased in section 13 as “Lots 1,2, 8, 4, 5 5, 6, 7, 

NEY, E14NWi,, NWYNWY,. NEYSW,,. NU4SEY,. ” This dé- 
scription included.all of the legal-subdivisions. of. section: 13 except, lot 

8, which comprises 4.08 acres. By. a decision of the .same date the land 

oifits suspended the offer. “as to the. beds ofthe. Green, Colorado, and 
~ Dolores Rivers, pending determination of the status of the riverbeds.” 

The decision further stated that... Fun os 

The enclosed lease embraces the venainder of the land applied: for: Upon 
the elimination of the conflict. your offer will be further ‘considered and a supple- 
mental lease issued as to any land which may be available. . ; 

_ The appellant filed its lease offer on July 23, 1960. By a Secon : 
dated January 18, 1961, the land office corretted lease Utah 021095 - 
to include the previously omitted lot 8 of section 13 and, rejected the 
suspended part of the offer as to the river bed. Jands. The: Lutz offer 
was rejected as to the river bed lands because those lands were unsur- 
veyed and tio metes and bounds description was furnished. The ap- 
pellant’s lease offer was thereafter rejected by the land office. . 

In its appeal to the Secretary, as in its appeal to the Director, Bu- 
-reau of Land Management, Richfield contends that by his failure to - 
appeal from the decision issuing the lease which omitted lot 8, Lutz 
- abandoned his prerereniy. right under section 17 of the Mineral 
Leasing Act as the “person first making application for the lease who is 


- qualified to hold a lease.” It further contends that Lutz’ offer.was 


effectively rejected as to lot 8, citing as authority for these arguments _ 
the Department’s decisions in 0.4. Rose, A-26354 (May 18, nee) 
and Jeanette L. Luse et al., 61 I.D. 103 (1953). | 

The Division of Aspens: held that since lease offer Utah ‘021095 . 
_ was not rejected as to lot. 8, even though the offeror did not appeal on - 

the basis that it should have been included in his lease, the offer re- 
mained intact as to that lot until action was taken by the land office 
to correct the lease. In making this determination, the Division OL: 
Appeals relied upon the statement in the land office decision of 
March 25, 1957, that “upon the elimination of the conflict your offer 
will be further considered and a supplemental lease issued as to any 
land which may be available” (italics added). As to other conten- . 
_ tions of the appellant, the Division of Appeals held that the present 
case is distinguishable in fact from the cases cited by the appellant. 
It did not, however, set forth the distinguishing facts. __ 

After careful review of the appellant’s arguments and the cases cited 
as authority, I concur in the results of the Bureau’s decisions. 

The rule is well established by the decisions of this Department. 
iat an applicant for a noncompetitive oil and gas lease whose apph- 
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nts 1S. rej ‘ected el who fails to appeal. within the time allowen? for 
appeal will lose his preference right to a lease as against subsequent 
qualified applicants. Charles D. Edmonson et at., 61 L.D. 355 (1954). 

The present case, however, is readily distinguishable from that case 
- and other cases (except the Tse case) in which the same rule has been 
- followed inasmuch as the land office did not in terms reject Lutz’ 
| offer. as to lot 8. “On the contrary, the land office decision specifically 


7 stated that the lease was issued for all of the offered lands except the 


“river bed lands. The lease, as ‘issued, did not agree ‘entirely with the. 
. decision, but there was no stated re] jection from which to appeal. 

In the Rose and Luse cases, supra, the Department. held that where 
an erroneous ‘decision of the Bureau of Land Management fails to 
_ recognize. the. pr eferential right. of the first qualified applicant’ to 

obtain a noncompetitive oil and gas lease | on a tract of land, and where 
the. error is as. obvious to the applicant as to anyone else, the failure 
to bea an abandoninent of the preferential right; and that right. cannot 
be reestablished ‘by . administrative action ‘to ihe. ‘prejudice of third — 
persons whose rights. have intervened. . ‘In the Rose case there was a_ 

specific rejection ‘of the ‘application of the first applicant from which 
ne didnotappeal. ©)” 

In the Zuse case;'the one factually: ‘most resembling the present case, — 


| there’ “was no ‘stated: rejection of the first application.’ ‘There Mrs. 


: Hornung applied for, among. other lands, lot 14, section 6. She was. 


sent lease forms on September 8, 1949, which oniitied lot 14, section 6, 


but.included lot 1, section 6; for’ which: she had not applied. The lease 
_ forms, as transmitted, were ‘signed: by. Mrs. Hornung, and-a lease was 
issued effective Decéinber 1, 1949. On November 26, 1951, Mrs. 

~ Hornung requested. that. dot 14 ‘be. substituted for lot 1. Meanwhile, 
on March 1, 1950, lot. 14 had been. leased to Mrs. Luse. The Depart-. 
ment held. that since the error in omitting lot 14 from Mrs. Hornung’s 
lease should have been: more apparent to her as the applicant for the 
. land than to. anyone else, and since-she failed to appeal from the | 

-manager’s action in. executing the. lease without the inclusion of lot 14, 


she was deemed to have abandoned. the preferential night which she | 


initiated by applying for lot 14 and to have: ‘acquiesced 1 in the lease 
as it. was issued. Set ee 
The present case is Rae from the foregoing both upon - 


ae factual differences and upon substantive changes im the. sa es 


since 1949. . 
At the time of the i issuance sr fhe lease to Mrs. Hornung i in 1949, 
@ person. who desired. a noncompetitive oil and gas lease on public 
lands was-required to file an application describing the desired lands 
> <A: the proper land office. _The land ne then mailed to the applicant | 
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copies of-a lease which degeioed sueh of the lands applied for as were 
available for leasing. Only after the lease forms were signed by the 
applicant and returned to the land office was. the lease issued. Under 
that procedure, if there were a discrepancy in the land descriptions in 
the application and the lease forms, it would or should be apparent 

to the applicant before he signed the lease. . | 

At the present; time, a person wishing to lease public lands files an 
offer describing the desired lands. ‘The land office, after determining . 
what lands are available for leasing, i issues a, lease for those lands on. 
‘the same form which, has been. used as an offer without further action 
or opportunity for review on the part of the offeror. a o. 

Moreover, whereas in the Luse case it. should have been readily 
apparent to Mrs. Hornung that the land description on the lease form - 
was not the same as the description in her application, the discrepancy 
was not so apparent to the offeror in this instance. - It was not appar- 
ent on the face of the lease issued to Lutz that the lands described. 
therein did not include all of the legal subdivisions of sec. 18, T. 23.S., 
R. 28 E. The omission of lot 8 could have been. discerned only by 
reference to the official survey plat in the land office.? 

Aside from these factors, the noncompetitive oil. and gas leasing 
regulations were amended in "1950 to provide that: 

If any of the land described in item 2 of the offer. is open ‘to oil and gas filing 
when the offer is filed but is omitted from the lease for any reason and thereafter 
becomes available for leasing to the offeror, the original lease will be amended 
‘to include the omitted land unless, before the issuance of the amendmett,- the 
land office receives a withdrawal ‘of the offer: with respect to such land or an 
election to receive.a separate lease in lieu of an amendment. . Such election shall 
consist of a signed statement by the offeror asking for a separate lease accom- 
panied by a new offer on the required form describing the remaining lands in 
hig original offer, executed pursuant to this section. ‘The new offer will have 
the same priority as the old otter, se Rateg 43 CFR, 1964 suave 3123.5(¢), formerly 
48 CFR 192.42 (j) 2 ee ; 

Thus, it is clear that under the current sccaiirone the seep te a 
an offer for less land than that applied for does not, without more, 
_ necessarily mean that the offer is rejected as to the land not included. 

The land omitted may be included in a prior offer which has not 
been adjudicated or may be for some other. reason not immediately 
available for inclusion in the lease. Thus the failure of the land office 
in this case to include lot 8 in Lutz’ lease did not purport to be such a 


1R. J. MeGrath, A—27187 (November 29, 1955), 1 CBE somewhat similar to Luse, is 
distinguishable for the same reason. 

2 Where the lessee in a similar situation alleged she never received : a copy of the lease 
which omitted several pareels of land she had applied for, the Department refused to 
follow Luse, holding its reasoning could not apply if the lessee is not put on notice that 
some of the land she applied for has beem omitted from the lease. Melvin A. Brown, 62 
LD. 454 (1955). 

3 The language of this ‘regulation as it first appeared in the Wederal Register on December 
5. 1950 (15 E.R. 8583), was substantially the same as that contained in the eurrent 


regulation, 


ayy a a ee OGRESTER «6, GIBBYS™ 228 37s 1 2a 
a _ Tune 80, 1964 | 
r ej jection of Lutz’ offer for lot 8 as to require him to appeal i in arden to 
retain his preference right to lease.lot 8. It is true that the land office 
decision said only. that the offer was being suspended as.to the river 
bed lands... On the-other hand, it did not.say that the offer was being 
_ rejected as to lot 8.. Ow the: eoateaey: it said that the lease being issued 
included all the remaining land. I believe, therefore, that it would 


be improper to charge Lutz with notice that his Ofer was being = 


“rejected as to lot 8 and that he must. appeal. from. the rejection to 
preserve his rights to that. tract. 

Accordingly, the land office acted properly in amaning lease Utah 
021095 to include lot 8: and. in. re} jecting Richtield’s offer for the same 
land. me 
It further. appears that Richfield’s tease offer may _ have ae de- 

fective for failure to. include the river bed. adjacent to lot.8, since it 


described less than 640 acres, and other contiguous land: may have 


been available for leasing. See mily K. Connell, 70 I.D. 159 (1963). 
Tt is not clear from the record whether or not-the adjacent river bed 
is available for leasing since Lutz’ offer was rejected as to that land 
for failure to describe the land properly and not. because. it was un- 
available for leasing. In view of the conclusion already reached, 
however, it is not necessary to resolve ae Se of the qyalncation 
| - the appellant’s offer... 

_ Therefore, pursuant to the: ‘authority delegated: 4G the Solicitor by 
the Secretary of the Interior. (210 DM 2. 2A (4). (a); 24 FR, 1348), the 
- decision appealed from is affirmed. 

Ernest EF. Hom, 

Assistant Solicitor. 
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Contracts: Damages: Liquidated Damages—Timber Sales and Disposals - 
Where damages for default by a.bidder in a timber sale have been liquidated 
‘by the parties in the amount of a deposit submitted with the bid, such 
liquidated damages are for assessment as measuring the extent of the bid- © 

der’s obligation in the matter without the necessity of inquiring into the 

question of the actual damages inecurr ed. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Chester C. Gibby has appealed to the Secretary of the Interior from 
a decision dated April 23, 1963, whereby the Division of Appeals, 
Bureau of Land Management, affirmed a decision of the Salem, Ore- 
gon, district office terminating his right to purchase certain timber in 
sec. 17, T.8S., R. 6 W., Will. Mer., Oregon, offered for sale pursuant — 
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to the act of. August 28, 1937, 50 Stat. 814, 43 U, S. C. Ss 1181a (1958), 
and retaining his bid deposit of $1,800. . 

Gibby bid in response to a timber’ sale: notice dated oe 19, 
1962, which invited written bids of not less than the advertised 
appraised price of $12,830.50. The notice of sale required. that each 
bid be: accompanied by a deposit of se B00 ‘The bid form: Ne 
a statement. that: = ; 

IT IS AGREED That the bid deposit shall be retained by the United States _ 
as liquidated damages if the bid is accepted and the ‘undersigned fails to execute 
the sale contract and slat a. aragecousG ‘performance bond within 30 cone 
after the bid is accepted. * ; : 


By a letter dated Dashes 3, 1962, Gibby w Was eeesoeaed that tits bid | 


of $14,029.75, submitted on November 26, 1962, was accepted. He 


was requested to execute the proper: épinti¥act forms for the sale of. 
timber and the performance bond forms and to return all copies to 
the district office within 30 days after: receipt of the letter. On 
January 3, 1963, Gibby requested and was granted a 30-day extension - 
of time to complete execution. ‘of the contract, the record indicating 
that he had been unable to secure the necessary performance bond. 
On February 6, 1963, he: coats: an: 1 additional 10- aye extension. of 
- time to complete the contract. 

A decision dated Febriiary 12, 1963, Avice) Gibby that. the: ‘con- 
tract and bond forms had not been racsived and: all of his rights in 
and to the timber were thereby terminated. It further stated that in 
accordance with the timber sale regulations: (43 CFR, 1964 rev., | 
— 285.11(b), formerly 43 CFR 115.25 (b),'23 F.R.1928, now 43 CFR, 
1964 Supp., 5433.4(b)). and the language of the Bid for Timber the | 
bid deposit would be retained as pdudaved damages. 

In affirming the district manager’s decision, the Division of Appeals - 
held that the second extension requested by Gibby could not be granted 
because Bureau personnel are not authorized to grant any extensions 
of time beyond the one 30-day period allowed by the Department’s 
regulations (483 CFR 5483.4(b)) and the retention of the bid deposit 
as liquidated damages complies with departmental: regulations and 1s 
consistent with the legal principles established py the courts. ° 

‘In his appeal to the Secretary, the appellant does not. question the 
denial. of the request for a second extension of time for completing the 
contract. He contends, however, that the forfeiture of the bid deposit. 
is a penalty rather than liquidated damages because there is no reason- 
able relationship between the damages sustained by the United States 
and the sum forfeited. He alleges that the Bureau of Land Manage- 
ment sustained actual damages of $31 (the difference between the ap- 
pellant’s bid of $14,029.75 and the $18,998.75 bid of the second highest | 
bidder, to whom the contract was awarded), that it would. not. be 
difficult for a court to ascertain the actual damages, and it is highly 
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“Inequitable aad nauk to permit the roeentien! ee $1, 300 in view of the 
~ actual:damages of $31:. 

Although. difficulties frequently: arise In ene en of the prin: 
ciples distinguishing penalties from liquidated damages, and although - 
the decisions of the courts are not-entirely consistent in their conclu- 
. sionis. or clear in:their: statements, the fundamental principles. that 
- govern are quite clear and understandable... A: penalty is a sam named, 
> whieh 3 is disproportionate to the damage. which could have been an- | 


a ticipated from breach of the contract, and whichis agreed upon to 


enforce. performance: of the contract by the compulsion of this, very 
disproportion. - Liquidated damage, on the other hand, is a:sum‘fixed © 
as an estimate made by the parties at, the time when the contract is 
entered into:of:the extent of the injury -which a breach: of the con- _ 
tract will cause... A provision for’a penalty is invalid, but a provision 
- for liquidated damaiges is enforceable. . Williston. on. Contracts. a4 076 
| he ed. 1961) ; 25:C.3.S. Damages g: 101e.., 
-In.general, provided. it .1s:in fact: eomperisation for dumepex a. con- 
tract: may fix the sum:to:be paid in the event ofa breach, where the 
damages are uncertain in nature or amount.or are difficult: of, ascertain- 
_ ment and the amount agreed: on. is not’ extravagant. and unreasonably 
’ disproportionate: to the damages: that, would actually: result from: a 
breach of the contract, or such.as:'to imply fraud, mistake, cireumven- 
tion or oppression, and: the agreement for such, amount does. not-vio- 


— late some principle of law. 25.C.J.S. Damages § 01a. 


It is sufficient if the sum named: appears: to bear: some. reasonable 
onan to the damage. contemplated. ..._It-is not necessary that the 
actual damages sustained exceed the amount, stipulated, and. the fact 
that no damages have: actually: resulted fromthe breach does not 
affect. the right to. recover. the. stipulated. created “15. Am. J hae 


oak oars § 251. 


o The certainty, or uncertainty of the acal caneie ck a speach 
of. contract will occasion and, the ease or: difficulty of ascertaining. or 


— preving them are: impor talit.matters to be considered. in the determina- 


-. tion of whether the-sum: named: is: liquidated. damages or a penalty. 
- Whether'the daniages are difficult of, ascertainment isto be determined — 
by a: consideration of the status:of'the parties at the-time the contract — 

“is.enter ee into; and. not at rte time: it is 3 broken. LS Am. Jn ur: ‘Pauinges. . 
§ 252. ~ : ie : ‘ 

An Aotall- deposit Qa. panty: 4 fo; a, vontrael, f porauane toa provision : 

therefor - and a-:stipulation that.the. amount: shall be -paid:.to. or 
retained by the other: party ..in case, of. default, is. held, as.a-rule,. to 

_- import’an. intent to Hquidate the: damages: ond will. ba SO. ‘enforced. oe 
OB. CIS: Damages § 109... a pe Beeps 

Today the law does not look with disfavor upon n “liquidated ion 
ages” provisions in contracts. When they are fair and reasonable | 
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| attempts to fix just compensation for anticipated loss snaced by breach . 
of contract, they are enforced. ‘They serve a-particularly:useful func: ~ 
tion when damages are uncertain in nature or are.unmeasurable;.as:‘in - 
“many Government’ contracts:': And the fact that the damages suffered 
are shown: to be less than’ the. damages contracted for is not fatal. 
These’ ‘provisions | are to’be judged: as-of the-time of making the 
contract. Sun Printing & Publishing Assn. v- Moore, 183-U. S. 642, 
672-674: (1902) ; United: States v.' Bethlehem Steel Co., 205: U.S. 105, 
121 (1907); Wise vi United States; 249 U.S. 361, 365: (1919) Priebe | 
& Sone y: United States, 332 U.S. 407, 411-(1947).. | 
- Upon the basis of’ thie foregoing’ pEnoiples: 2 find: that the eile: 
tion in this casé‘is a valid and enforceable eee anon for aes 
damages rather than’a penalty. aes ! Pe 
The wording of the stipulation leaves. no: “nections as 0 seh eX- 
pressed’ intention ‘of ‘the parties that the $1,300. deposit. was ‘to :be 
regarded as liquidated damages 1 in the event of failure of the appel- 
lant to execute the sale contract and obtain a performance bond within 
the‘ required time. When’ the parties to a contract, in which the 
damages to:be ascertained, growing out of a: breach, are uncertain in 
amount, mutually agree that a certain sum shall be the damages, mn 
case of a failure to perform, 1 in: language plainly: expressive of such 
agreement, I know of no sound principle or rule applicable to the 
construction of contracts that will'enable a ‘court of law. to say that 
they intended: something else. Sun Printing & Publishing Assn. v. 
Moore, supra, citing Clement v. Cashy21 N.Y. 253, 257. 
- The only questions that remain are whether the amount of ite 
probable damages could. be ‘reasonably ‘ascertained: at the time. the 
agreement was made and whether the amount of the ee bore 
some reasonable relationship to-the probable damages. fi ee PS 
Although the actual damages to the Government in this case may Z 


have been only $31, it cannot be said that such amount or any other | _ 


definite sum could have been ascertained at the time of submission of © 
the appellant’s bid. “Upon the appellant’s default; more than 60 days 


after the auction, neither’ the second: highest’ bidder nor:any other. 


party was under any obligation: to purchase the. offered. timber... : It 
was, therefore, quite: possible that the timber might be sold for a sub- 
stantially smaller’sum: or tiot sold at all. Had: it:been sold: at: the 
appraised price (and the: amount of the second highest bidder's 
_ original written offer), the difference in the price would have been 
$1,199.25, a sum not wholly: unrelated tothe amount of the bid: deposit. 

Moreover: ‘the delay i in' the termination of: the contract ‘negotiations 
and’ the: awarding of the contract to’ another. party, although not 
subject’ to precise monetary evaluation, were administratively burden- 
some and were proper elements to be considered 3 in-stipulating liqui: 
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dated damages. These are factors of the very nature that warrant — 
the stipulation of liquidated damages in a contract. 

The deposit: was accepted in accordance with the conditions upon 
which it was made, and the record reasonably establishes that, at the 
_time the appellant’s bid was submitted, both parties to the transaction — 
regarded the stipulation as measuring the extent of the bidder’s obli- 
gation in the matter without inquiring into the question of actual 
_ damages, and no proof of actual damages is necessary. 29 Comp. 
Gen. 530 (1950); Refer Construction Company, 68 I.D. 140 (1961). 
Accordingly, the Bureau acted properly in retaining the appellant’s 
deposit as liquidated damages. 

The cases cited by the appellant, as well as numerous other cases in 
which liquidated damages clauses have been construed as penalties, 
have been carefully examined and compared. All of the cases ex- 
amined are factually distinguishable from the present case. : 

Therefore, pursuant: to the authority delegated to the Solictor by 
the Secretary of the Interior (210 DM 2.2:A (4) (a); 24 FR, 1348), 
_ the decision appealed from. 1 is affirmed. : 


Ernest F.. Hom, 
Assistant Solicitor. 
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MONTGOMERY-MACRI COMPANY AND WESTERN LINE CONSTRUC- | 
TION COMPANY, INC. : 


TBCA-59 and IBCA-72 Decided June 30, 1964 


Contracts: Appeals—Contracts: Substantial Evidence 


Motions for reconsideration of a decision of: the Board of Contract, Appeals 
will be denied if they are based on factual contentions that are contrary 
to the preponderance of the evidence, determined by evaluating the testimony 
and exhibits asa whole in accordance with accepted criteria of evaluation, or 
if they are based on legal. contentions . that are inapplicable to the Paces 

situation revealed by the record: fetes 8 


Contracts: Breach—Bonneville Power Administration 


The provisions of the Bonneville Project Act which authorizes settlement 
of claimg against. the Bonneville Power Administration are applicable to 
claims for breach. of contract involved in appeals taken to the Board of 
Contract Appeals from ‘decisions ‘of: contracting officers of the Bonneville — 
Power Administration: - : 


BOARD OF CONTRACT APPEALS 


“Motions for reconsideration of the decision? rendered: by the Board 
upon thess appeals have been filed by both parties. Appellants’ motion 
asks for reconsideration of all parts of the decision that are adverse to 
appellants. The Government’s motion asks-for reconsideration of a 
number of the principal parts of the decision, 1 In so far a as : those pare 
_ are. adverse to the Government. 3 , : 

The Board has given detailed consideration to the many pene 
urged by each party in support of-or in opposition to the respective 
‘motions. The Board has also given consideration to a: brief entitled - 
“Amicus Curiae Brief” filed by a Regional Solicitor of the Peper ene 

in support of the Government’s motion. 

Most of the contentions advanced by the parties, whether ‘inane 
to law or to fact, are contentions that were thoroughly examined and 
fully evaluated by. the Board 4 in its decision. Many of them are ex- 
pressly discussed in the opinion, and the remainder deal mainly with. 

- subsidiary points that- were left out of the discussion merely in order 
to avoid making a very long opinion even longer: In the relatively 
few instances where new matter has been put forward, the Board has 
carefully studied the new matter, but has been unable to find 1 In it any 
good reason for changing the decisict, 
- 1 Mantgomei ry-Macrt Company and Western Line. Construction Company, Co IBCA-59 
and IBCA-72 (June 28, 1968), 70 LD. 242, 1968 BCA par. 3819, 5 Gov. Contr. 419. 

, 71 q D. NG: 7 


740-673—64——-l . 
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With respect to iostons of fact, coal for gopallants | in opposing 
the Government’s motion for reconsideration, aptly say: 

What, in effect, government counsel argues, is that the testimony - of the con- 
tractor should be disregarded and only that of Bonneville witnesses considered. 
The testimony is conflicting in many respects and the decision can be picked to 
pieces by either side on various findings. by citing particular. references to the 
» testimony acu the exhibits. Cue a record Be vole inous this come go on 

- indefinitely. - : 
In other ol each party ‘iehebails wants us to give to its evidence 

_ the preponderating weight, and to draw from the record the inferences 7 
most favorable to its position. _ Hence, each party now seeks to over- 
come the findings that are adverse to it by calling the record for 
evidence helpful to it, and by disparaging or disregarding adverse - 
evidence of equal or greater weight. . 

The Board sought: in its decision to resolve the many controverted 
issues of fact through a critical evaluation of all the testimony and ex- 
~ hibits relevant to each such issue. In so doing, we applied accepted 
_.eriteria of evaluation, such as demeanor of the witnesses on the stand, 
inherent credibility of the testimony, existence of circumstances that 
might cause testimony to be biased, consistency of statements made on 
direct examination with those made on. cross-examination, verification 
of transactions by contemporary written records, initial acquiescence In 
conduct that later becomes a subject. of controversy, failure of a party 
to adduce pertinent evidence within the control of that. party, and 
incidence of ‘the burden of proof. The presentations subsequently 
made by the parties in suport of. their respective notions for reconsid- 
eration contain nothing which would be sufficient to justify a conclu- 
- sion that the findings of fact, stated 1 in our opinion are erroneous in 
~ any material particular. : : 

With. respect. to questions of: ne Similar ip etanatances’ lar 
The pertinent, principles of law are outlined and the pertinent authori- 
_ ties are cited in the opinion. True, the Board did not mention ex- 
pressly certain legal doctrines that are invoked by one or the other of. 
_ the parties, such as the rules relating to estoppel and. constructive 

changes that are discussed by Department Counsel and by the Regional — 
Solicitor. This, however, was not because the doctrines in question — 
were overlooked by the Board. but because the circumstances requisite 
_ for their application simply ds not exist in this case. The inopposite-__ 
ness of the authorities cited to justify their application here.is apparent 
when the facts established by the preserit record are compared. with 
_ the facts to which key importance was attached in those authorities. 
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‘Department Counsel have advanced the argument hat the Board 
erred in appraising the weight of the evidence because the site of the 
work was not inspected by an engineer member of the Board. This 
_ argument is based upon a motion submitted to the Board under date: 
of August 21,1956, in which Department. Counsel requested that “an: 
alternate aeiiher of the Board of Contract, Appeals who is an engineer 
be named to serve as a member of said Board when the above appeal 
is heard and decided.” The motion included the statement that: “If 
this motion is granted, we suggest that the engineer member of the 
Board make a paconal eee of all right-of-way tracts involved 
in the controversy.” 

The Board did not grant the motion, ia no engineer wanieated: In 
the hearing and determination of the appeals. The questions pre-_ 
sented by them involve practical construction procedures to a far - 
greater degree than they involve’ ‘technical engineering procedures. 
Obviously, one does not need to be an engineer in order to understand — 
that bulldozing out an access road through cut-over land tends to. 
create debris, and that debris tends to roll downhill; nor to understand 
that erosion is often a problem on stéep slopes, and that disturbance 
-of the soil often tends to create or aggravate erosion; nor to.understand 
that logs left upon an assembly area may be a help or a hindrance in 
assembling steel, depending upon such factors as the number of the ~ 
logs, their size, their location, their arrangement, and the types of 
equipment available for the assembly work. Even if the members . 
of the Board who participated in the hearing and determination of © 
the appeals had been initially unaware of these matters, the evidence. | 
presented at the hearing would have fully alerted them to the sig- — 
_ nificance of the various clearing problems discussed in the Government 
‘briefs. Hence, a realistic evaluation was possible, and was made. _— 

Neither party requested the member of the Board who conducted 
the hearing to inspect the tracts involved in the clearing controversy. 
On the contrary, he was informed by Department Counsel that, after 


| consideration, it had been decided not to request him to visit ; the site gg 


of the work. | 
. The Regional Solicitor has. ‘asked the Board to claiity the record — 

‘with respect to the grounds upon which it ‘accepted jurisdiction over 

certain of the claims decided in these appeals. The claims in question . 


are those which ordinarily would be classified as claims.for breach of —  ~ 
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contract, within the meaning of the conventional distinction between 
claims wnder the contract and claims for breach of contract. 

The Board accepted jurisdiction over the claims in question under 
the authority of the provisions of the Bonneville Project Act which 
authorize settlement of claims against the Bonneville Power Adminis- 
tration. The pertinent part of the Act reads as follows: 
| ‘Subject only to the provisions of this Act, the Adminsirator is authorized to 

enter into such contracts, agreements, and arrangements, including the amend- 
ment, modification, adjustment, or cancelation thereof and the compromise or final 
settlement of any claim arising thereunder, and to make such expenditures, upon 
‘such terms and conditions and in such manner as he may deem necessary. 

The applicability of the quoted legislation to claims for breach of 
contract involved in appeals taken to this Board from decisions of 
contracting officers of the Bonneville Power Administration was deter- 
mined in the appeal of Paul C. Helmick Company.* Because of-the 
extended consideration given the subject in the opinion ‘upon.that: 
appeal, the Board assumed there would be no need to mention it 
expressly in the opinion upon the instant appeals. In order, however,’ 
to avoid any possibility of misunderstanding, the Board now states 
that the ground upon which it accepted jurisdiction over the breach 
of contract claims here involved was the statutory settlement authority 
quoted above, and not some generalized theory applicable to claims 
against agencies other than the Bonneville Power Administration. 

Appellant’s motion ‘for reconsideration is denied, and the Govern- 
ment’s motion for reconsideration is also denied. 


~Hoerpert J, SiaveHTer, Member. 
ak concur : 
JOHN J. Hynes, id a 


Chairman Paul 4 Gantt disqualified himself from: participation im 
the consideration of these appeals. 


2Seea Peter Kiewit Sons? Company, IBCA-405 (March 16, 1964), 1964 BCA par. 4141, 
6 Gov. Contr. 281(e) ; Commonwealth BRlectric Company, IBCA-347 (March 12, 1964), _ 
71 LD. 106, 1964 BCA par. 4136, 6 Gov. Contr. 262 ; Promacs, Inc., IBCA~317 (January 31, - 

. 1964), 71 LD. 11, 1964 BCA par. 4016; 6 Gov. Contr. 116(a) ; Weardeoa Construction Cor- 
. poration, IBCA-48 (September 30, 1957), 64 1.D, 876, 57-2 BCA par. 1440. 

2 Act of August 20, 1987, section: 2, 50 Stat. 732, as amended by Act, of October 23, 
1945, section 1, 59 Stat. 546, 16 U.S.C, sec..882a(f) (1958). All functions of the Bonneville 
Power Administrator. were transferred to the Secretary: of the Interior, and the latter was 
' vested with the power to authorize their performance by any officer, agency or employee 
of the Department of the Interior by Reorganization Plan No, 3 of 1950, 64 Stat. 1262, 
5.U.8.C. see. 481 note (1958). 

4IBCA~39 (July 31, 1956), 63 LD: 209, 56-2 BCA par. 1027, See also Dec, Comp. 
Gen. B~124293 eOctopes 15, 1958). ; 
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Oil and Gas Leases: Extensions—Oil and Gas Leases: Drilling 


To qualify as actual drilling operations sufficient to extend an oil and 
gas lease pursuant to section. 4(d) of the Mineral Leasing Act Revision | 
of 1960, drilling must be conducted in such a way as to be a serious effort © 
which one seriously looking for oil and gas could be expected to. make in 
that particular area, given existing knowledge of geologic. and other factors 
normally considered when drilling for oil and gas. 


Oil and Gas Leases: Extensions—Oil and Gas Leases: Drilling 
Where the purpose of drilling a well is only to test shallow formations” 
'. §00 feet deep, known to be fresh water aquifers in the area surrounding 
the well, where gas has been found within several miles only in formations | 
below, 7,000 feet, and the nearest production from the shallow formations - 
is about 25 miles away, the drilling does not serve to extend the life of a — 
lease that would otherwise expire. 


| APPEALS FROM THE BUREAU OF LAND ee - | 
~ Standard Oil Company of Texas, a, division of California Oil Com- — 
pany, has appealed to the Secretary of the Interior from two decisions 
dated August 14, 1963, and December 13, 1968, respectively, of the 


_ - Division of Appeale: Bureau of Land Manawement: which affirmed 


decisions of the manager of the Santa Fe land office holding that its. 
noncompetitive oil and gas leases Las Cruces 065300 and. New Mexico 
04881 had expired by operation of law on January 31, 1963, and Feb- 
ruary 28, 1963, respectively. 

Since the ‘appeals involve the same legal issue and are ‘essentially 
alike factually, they may be considered in one opinion. | 
~ Lease L.C. 065300, which was originally issued: for a. 5-year term 
effective as of March 1, 1951, had been extended to January 31, 1968, 
pursuant to provisions of the Mineral Leasing Act, as amended, 74 
Stat. 789, 30 U.S.C. § 226-1 (a), (b), (c) (Supp. IV, 1963) ; 68 Stat. 
585, 30 US. C. § 187a (Supp. IV, 1963). | 

On January 29, 1963, the appellant filed a “Notice:of Intention to 
Drill” with the District eee of the United States Geological. Sur- 
vey at Artesia, New Mexico, stating that it intended to drill a well in 
the NWY4N BY, sec. 18, T. 21 8., R. 23 E., N.M.P.M., hereafter re- 
ferred to as well 18-18. It described its, plan as follows: 
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* *  Hicht and one-half inch hole will be drilled from surface to the Lovington 
. Sand member of the San Andres at:approximately 500 feet. with cable: tools. 
Logs will be run at total depth. If commercial production is indicated, approxi- 
mately 500 feet of 414’’, 9.57, J-55, new casing Will be run and cemented... Pro- © 
ree productive zones will be perforated and fracture treated for evaluation, 


The District Engineer approved the request on the same day and 


notified the appellant of his action by letter dated the next day. The. 


appellant began to drill at 4:00 p.un., January 30, 1963, and continued 
drilling until February 18, 1963. The well, having then been drilled 
to a depth of 500 feet without results, was abandoned asadryhole. 
~~ On March 20, 1963, the land office notified the appellant that the — 
lease had expired on January 31, 1963, by operation of law. Standard 
appealed, alleging that the lease had been extended for two years pur- 
. suant to section 4(d) of the act of September 2, 1960, amending the 
Mineral Leasing Act, supra, 74 Stat. 790, 30 U.S.C. § 226-1(d) (Supp. 
IV, 1963). From. the affirmance of the land office decision, the appel- - 
es. larit has taken this appeal. wim 


"Section 4(d) provides: . | 

‘Any lease issued prior to the enactment of the Mineral Leasing Act Revision . 
of 1960 which has been maintained in accordance with applicable statutory 
requirements and regulations and which pertains to land on which, or for 
which under an approved cooperative or whit plan of development or operation, 
actual drilling operations were commenced prior to the end of its primary 
term and are being diligently prosecuted at that time shall be extended for 
two years and so long thereafter as oil or gas is produced in paying quatities. 


~The appellant contends that it has met the ‘statutory conditions 
and has earned a 2-year extension. 
The decisions appealed from, Mowe held that the appellant had 


not met the standard set out in Associate Solicitor’s opinion M-36657 


(July 17, 1963) , which requires that to qualify as actual drilling opera- 
ie _ tions drilling. must be’ conducted in such a way as to be an effort : 
which one seriously looking for oil and gas could be expected to make 
in that particular area, given existing knowledge of geologic and other 

- factors normally. considered when drilling for oil and gas. a 
The Division of Appeals pointed out, as had the manager, that all 
the discoveries of oil or gas within the same township and range had 
_ been made.at depths of more than 7,000 feet and that water had been 
tapped at 500 feet, that logs of eight wells drilled in the area showed 
‘no signs of oil at ‘the depth of the San Andres formation, and that 
the’ San Andres is one of the established sources of fresh water in a 


delineated artesian water basin. Therefore the decision concluded - 


that the drilling was not a reasonable attempt to find oil or gas. 
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~The appellant contends that the decision ‘is erroneous ior either of 
two reasons. First, it urges that it was making a serious and diligent 
effort to find oil and gas within the test’ set. out by the Division of 
7 Appeals. Second, it argues that all that: the statute demands of the: 
lessee is that he commence and continue drilling operations through 
the time that the lease would: otherwise have expired and that, it has 
satisfied this requirement. 3 ea 

After careful consideration, we have souguided that. the r mere con- 
ducting of drilling operations is not enough but that, as was said in 
| A’ssociaté Solicitor’s opinion M-36657, supra, drilling operations to _ 
extend a lease must have a reasonable prospect of success. In some- 
~ what similar circumstances it, was held that the lessee must 

* * * have the good faith intention to: pursue x # © the drilling of * * * [al 
well to such depth:as an ordinarily prudent operator would have ‘drilled under 2 
the same or similar circumstances in search of oil or gas in ‘paying quantities. 
Geier-Jackson, Inc. ¥. James, 160 F. Supp. 524, 530 (ED. Tex. 1958). 

This test: cannot be met by a lessee’s assertion or demonstration that 
he acted in good faith, for, while good faith is essential to the validity 
of a lessee’s actions, it does not relieve him of the necessity of meeting 
an objective standard. The disposition’ of the public lands cannot | 
depend solely upon a lessee’s. or other claimant’s state of mind. In 
determining the validity of mining claims, for example, the Depart- 
ment has explicitly held that an objective standard must be met, 2.¢:, 
that a claimant must show that he-had found minerals of such a char- 
acter that a person ‘of ordinary prudence would be justified in.the 
further expenditure of his labor and means with a reasonable prospect 
of success in developing a valuable mine. In deciding whether a 
reasonable man would proceed with further investment, the fact that 
the claimant in good faith is willing and eager to go: ‘ahead does not 

of itself prove that he has made a valuable discovery.* _ 
The final issue, then, i is whether the appellant was proceeding a as an 
ordinarily prudent operator would have under the same.or similar 
circumstances in a search for oil or gas in paying quantities. 

In its brief on appeal, Standard has offered what it. says would be 
the testimony of a qualified expert geologist to explain the drilling 
of the test well. It points out that. exploration has been slow and 
expensive in western Eddy County where the leased land is located, 
10 nited States v. J. S; Devenny, A-30031 . (June 19, 1964) ; United States. ¥. Richard LL. 

and. Nellie V. Hffenbeck, A-29113 (January 15, 1963); ‘United States vy. Ben Fullingim and 


- John Finkle, A-28850 (September 18, 1962); United Nee vy. Santiam Copper Mee Ine., 
A-28272 (June 27, 1860}. . a 
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that a discovery sufficient to stimulate exploration was only made 
recently, that it has drilled eight wells in the province and contributed 
to eight more without obtaining a return,.that in December 1962 it. 
had attempted to obtain economical production from an abandoned 
Pennsylvanian test drilled by Odessa Natural Gasoline Company in 
sec. 8, T. 21 'S., R. 23 E., on a farmout from Standard, and that, 
although the original well had penetrated a massive Wolfcamp 
dolomite from 6,000-6,250 feet, mechanical difficulties prevented test- 
ing below 837 feat: 

It continues with reference to the various taped of explor ation it 
has carried out in the area, and then says that it was faced with the 
expiration of lease L.C. 065300. . The Permian Premier sand, it goes. 
on, was among the multi-objectives in western Eddy County. It 

states that oil production from this member occurs in north central 
and northeastern Eddy County, that the nearest production from the 
Premier is the Atoka Field, about 25 miles away, but that a show of 
oil was recorded in a contribution well in sec. 36, T, 19 S., R. 24 E., in 
1959. However, it continues, an Abo reef test in sec. 3, T. 20 8., R 24. 
E., plugged back for completion in the Premier, was ‘perforated from 
340-375 feet and fractured with 10,000 gallons of lease crude and 
15,000 pounds of sand with no success. 

Referring specifically to lease L.C. 065300, Standard of Texas says 
the Premier sand was believed to be an objective, that, though the yield 
per well might be small, the areal extent could be large, that the 
Premier sand has nde been thoroughly tested, that free oil has been 

reported from a shallow zone in a well some nine miles east of lease 
L.C. 065800. Appellant says it found a good oil stain, fluorescence 
and oil cut in the sand in the well drilled in sec. 18 from 410-425 feet. 
_Its first loation for a well site, it continues, was in the SE14NWY, sec. 
7, T. 2158., R. 23 E., but it was immediately changed tothe NW1,ANE1, 
sec. 18 when it was ' discovered that there was a water well nearby and 
that damages would have to be paid to gain access. 

In conclusion, the appellant contends that the well was drilled to 
extend a lease, that the Premier is a legitimate objective, and that the 
original location in section 7 was selected to obtain shallow structural 
control but was changed because it was inaccessible without payment 
of $1,000 for land damages and. because a water well was nearby. 

2'The Regional Ofl and Gas Supervisor, Ruewell, New Mexico, has obtained from Standard _ 
of’ Texas a description. by a geologist employed by Standard of sample euttings from the 


well. The description of the oil stain is as follows: “this isa good live oil stain but it 
appears to be due primarily to contamination. ; 
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The Director of tise Geological Survey has iciieee: the appellants | 
ar uments and has supplied the following comments : . 


The first: discovery well in the Indian Basin area was the William- 


son No. 1 well in the SW14NEY, sec. 19, T. 21 S., Re 23.E., completed 
in January 1962 for an initial potential of 21 000 m.c. f. ‘6 gas per 
day from the Upper Pennsylvanian 7,060-7,270 feet. This well is 
located only 1,980 feet from the south boundary of lease L.C. 065300. 

Two other gas wells have been completed in sections 22 and 23° at 
depths of over 7,000 feet. ‘These wells and four other dry wells in the _. 
area of the well in L-C. 065800 penetrated the San Andres without 
encountering shows of oil and gas in the formation which well 18-18 
tested. Furthermore, the San Andres is known to contain fresh water 


In the area and is one of the established sources of fresh water in a - 


- delineated artesian water basin. The original site for the well was 


ae only a quarter mile north of a water well 425 feet deep; the actual 


-site is one-half mile south of it. In fact, water was encountered in 
well 18-18 at a depth of 410 to.415 feet and the water level could not 
be lowered at a bailing rate of 25 gallons per minute, which is a rate 
good enough for an average fresh water well. 7 

The Director’ points out. that if Standard of Texas had noe to 
test the Permian Premier sand it could have done so readily in Decem- 
ber 1962 when it reentered the Odessa Natural Gasoline Company 
well in section 8 which is only 2,950 feet from well 18-18. At that 
- time, he says, the hole was open to 837 feet and the casing was cemented 
below the base of the Premier so the appellant could have perforated | 
~ and tested the Premier. © 

Upon due consideration of all these factors, we have concluded, as 
did the Director, that the potential oil and gas zones were feasonabiy 
indicated as underlying the leaseliold by information available far 
enough in advance of the expiration date of L.C. 065300 to permit the 

planning of a Pennsylvanian test well. With the information avail- 
~ able at the time of drilling of well 18-18, a prudent operator looking 
for oil and gas would have drilled a, ‘Pennsylvanian: well on lease 
L.C. 065300 in the S14 of sec. 18 near the 21,000 mcf. Pennsylvanian 


gas well in the SW14NE\, sec. 19 rather (han drilling near a wind- — | 


mill water well to test a formation which is producing fresh water 
at the windmill location and elsewhere in the area. 

The well Standard drilled is 25 miles from the Atoka, field which 
has the nearest Premier production. ‘The nearest: Pennsylvanian pro-. 
duction is within a half mile of lease L.C. 065300. In view of these 


740-B73— 642 
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picts: it is ‘conelnded. that the drilling of | wall 18- 18 to a , depth of | 


~ 500 feet in the Permian Premier sand was not a drilling operation © 


which would have been conducted by one seriously looking for oil and . 
. gas in that area, given existing knowledge of geologic and other fac- 
tors normally considered when drilling for oil and gas. Accordingly, 
it was proper. to hold that lease L.C. 065300 had not been extended. 

The facts as to lease N.M. 04881 are practically. identical.. It was 
eued on April 1, 1951, and, absent a further extension, expired on 
February 28, 1963. On ‘February 18, 1963, the appellant filed a notice 
‘of intention to drill a well degiamated as 19-7 in the NW14ANEY 
sec. 7, T. 22 S., R. 23 E., N.M.P.M., into the:San Andres formation 
to a depth of 500 feet, a site approximately five miles south of well 


18-18. Drilling operations began on February 28, 1963, and con-.— - 


tinued to March 19, 1963, to a depth of 509 feet. On March 21, 1963, 
- the well was plugged. The drilling reports show that the Premier we 
sand was encountered at 342 feet, the San Andres at 407 feet,and the 
Lovington at 472 feet, with water being produced from the Sah Andres. 

_ In its brief, the appellant. offers essentially the same arguments in 
support of this well as it did for well 18-18. In addition, it states 
that the oil shows encountered in well 18-18 encouraged it to drill oes 
‘another well to evaluate the zone in western Eddy County. As we 
have stated above, the Geological Survey indicates that this staining 
was the result of contamination. _ 

The. Survey has also pointed out that there are > four: water wells 
within a distance of from 3% to 514 miles north, northwest, southwest, 
and southeast from well 19-7, which are prodacing from the Sari 
Andres formation. Two of the wells are abandoned oil tests plugged 
‘back and converted to water wells. ry . 
: In addition, a well one mile north was completed as a Bae aie 
gas well prior to. the drilling of well 19-7." It had no shows of oil 
in the Premier. The Survey knows only one well in western Eddy 
County that, has had an actual show of oil in. the Premier sand and | 
_that well is 1114 miles to the northeast. In a report dated July -10, | 
1963, the Regional Oil and Gas Supervisor listed 16 wells. drilled 
through the San Andres formation in the vicinity of well 19-7 and 
completed prior to the date of. drilling well 19-7 in which wells no 
~ commercial shows of oil ‘and gas were found i in. the San Andres or 

overlying beds. oe 2 

For the same reasons set out in the opnieideition of L.C. 065300, 
it is our conclusion. that, under the criterion discussed above, the 
appellant could riot, reasonably. have expected to find oil and gas 
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by drilling into Eorunations known to be fresh. water aquifers in the 
area surrounding the well. Accordingly, under the criterion dis- 
cussed above, the drilling operations it undertook did not: serve to . 
extend the lease. 
Therefore, pursuant to the authority deleted to the Solicitor by 
the Secretary of the Interior (210 DM 2.2A (4) (a); 24 F.R. 1348), 


the decisions of the Division of ee ppeals; Bureau of Land. Manage- 
ment, are affirmed. 


_ Epwarp Wrtneere, 
Deputy Solicitor. 


MICHIGAN OIL COMPANY 

A-29828 | Decided July 10, 1964 

Oil and Gas Leases: Extensions—Oil and Gas Leases: Drilling — 

An oil and gas lease is not entitled to a 2-year extension under section 4(d) 
of the Mineral Leasing Act Revision of 1960, which grants such an exten- 
sion when the lessee has commenced “actual drilling operations” before the 
end of its term and is diligently prosecuting such. operations at the end of 
the term, when prior to the expiration date of the lease the only acts un- | 


dertaken by the lessee are acts preliminary to the actual drilling and the 
actual drilling is not commenced until after the lease has terminated. a 


Words and Phrases 


Actual. drilling operations. The term ‘actual drilling operations’ as used. 
in section 4(d) of the Mineral Leasing Act Revision of 1960 means the 
actual boring of a well with drilling equipment and does not include such 

_ preparatory work as grading roads and. mek sites and moving. equipment 
on the lease. z , 


APPEAL FROM THE BUREAU OF LAND. MANAGEMENT 


- The Michigan Oil Company has appealed. to the Secretary of ine 
Interior from a decision of the Division of Appeals, Bureau of Land. 
Management, dated October 11, 1962, which affirmed a decision of the 
Riverside, California, land aficas dated May 10, 1962, declaring oil. 
and gas lease. Los Angeles. 088643-E as having teriinated at mid- 
night April 30, 1962, because actual drilling operations were not com-: 
menced prior to the end of the primary term of the lease and were 
not being diligently prosecuted at that time in accordance with the 
provisions of regulation 43 CER 192, ahs now 43 pies 1964 Supp. : 

3127.2. 
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Lease Los Angeles 088643 3-Ii was created be partial assignment out 
of lease Los Angeles 088643, which issued effective June 1, 1950, and 
was extended for five years from June 1, 1955. Both ene were 
further extended pursuant to section 30(a) of the Mineral Leasing 
Act, as amended, 68 Stat. 585 (1954), 80 U.S.C. § 187%a. (1958), for 
two years from May 1, 1960, and so long thereafter as oil or r gas is 
produced in paying quantities. | 

The appellant contends that it has complied with the requirements 
of former regulation 48 CFR 192.120a that, | 

Any lease on which * * * actual drilling operations were commenced prior to _ 

the end of its primary term and are being diligently prosecuted at that time shall 
be extended for two years and so long thereafter as oil or gas is produced in 
paying quantities. 
Its compliance, it alleges, is demonstrated by these acts done before the 
expiration date of the lease, April 30, 1962: its construction of access 
roads and grading of two well locations on the leasehold, its moving of © 
a drilling rig upon the property with tools and equipment capable of 
performing the task, its engaging in drilling operations until stopped — 
by notice from the Government, and its fulfilling of the various pro- 
cedures required by the State and Federal Coverments for drilling © 
operations. 

The Division of Appeals held that since it was not until May 2, 
- 1962, after the lease expired, that a string of tools entered the well bore 
actual drilling operations did not commence, within the meaning of 
the regulation, supra, until that time because what had preceded the 
drilling was, in effect, only preparation for the drilling itself. The 
appellant contends that 
actual drilling operations consist of all those operations made in good faith 
and diligently continued leading up to and necessary to the actual preparations 
for actual drilling in the ground. 

The regulation referred to simply restates the provisions of section 
4(d) of the Mineral Leasing Act: Revision of 1960, 74 Stat. 789, 30 
U.S.C. § 226-1(d) (Supp. IV, 1963). In fact, the regulation uses the 
exact words of the statute that a, 2-year extension is granted a lease 
only where | 
* * * actual drilling operations were commenced prior to the end of its pri- 
mary term and are being diligently prosecuted at that time * * *. 

The question presented is whether the term “actual drilling opera- 
tions” means the entering of the ground with a string of drill tools, 
as the Division of Appeals stated, or whether it includes also acts pre- 
paratory to such entry, as the appellant contends. 
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_ Inconstruing another provision of the Mineral Leasing Act, the sec- - 
ond paragraph of section 17, as amended by the act of July 29, 1954, 
68 Stat. 583, which provided that no lease should terminate because | 
of cessation of production if within 60 days thereafter “reworking or 
drilling operations are commenced * * * and are thereafter conducted 

with reasonable diligence,” the Department stated: 

“ * * The common usage of the phrase “drilling operations” within ihe oil 
and gas industry is in reference to the actual digging or deepening of a hole with 
a string of drill tools * * *. Morton Oil Company, 63 I.D. 392, 896 (1956). 

If the term “drilling operations” means the actual digging of a 
hole with drill tools, the term “actual drilling operations” would 
doubly have that meaning. The legislative history of section 4(d) 
shows that the term originally employed: was simply “drilling oper-. 
_ ations,” but it was then amended to read “actual drilling operations.” 
See Associate Solicitor’s opinion M-36657 (July 17; 1968). This 
change is certainly suggestive ‘that Congress intended that a lessee - 
should actually be drillmg in the ground at the end of his lease term 
in order to be entitled to a 2-year extension. 

Appellant cites 2 Summers, O27 and Gas, § 349 pet: ed) for ihe 
proposition that. the general rule in interpreting clauses in leases 
requiring the commencement or peemnne of a well or r drilling opera- 
tions within a stated timeis | : 


— 


that actual drilling is unnecessary, but that the location of wells, haul- 
ing lumber. on the premises, erection of derricks, providing a water supply,. 

moving machinery on the premises and similar acts preliminary to the begin-. 
ning of the actual work of drilling, when performed with the bona fide inten- 
tion to proceed thereafter with diligence toward the completion of the well, 
constitute a commencement or beginning of a well or drilling operations * * * . 

It does not appear from the cases cited in support of this propo- 
sition that any of them involved leases containing the term “actual 
drilling operations.” Rather, it is noted that Summers uses the terms. 
“actual drilling” and “actual work of drilling” as denoting the drill-. 
ing of a hole in the ground as distinguished from such acts as erect- 
ing derricks, moving machinery on the ground, etc., which the courts 
generally hold to constitute “the beginning or commencement of a 
well or of drilling or reworking operations.” 

Even if acts less than the drilling of a hole could be suid to satisfy 
the requirement for. “actual drilling operations,” it does not appear 
that the acts performed by appellant would suffice. Appellant has 

1The same substantive provision now appears in-section 17(f).of the Mineral Leasing. 


Act, as amended by the Mineral Leasing Act Revision of 1960, 74 Stat. 782) 30 U.S. C. 
§ 226(f£) (Supp. IV, 1963). 
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submitted work sheets ehowino ve In December 1961 a road and . 
_ well location or locations were graded. The next evidence of work 
~ is a work order showing that on April 30, 1962, two men spent two ~ 

hours moving in a rig and tools. A subsequent work order shows 
that on May 2 drilling operations. were commenced, Thus the grad- 


he ing work apparently completed in December 1961 and the moving on 


of the rig and tools on April 30, 1962, are the only acts that.are.sup- — 
_ posed to meet the statutory requirement for “actual drilling operations 
_ * *-* commenced prior to the end of * *.* primary term and * * * 
being diligently. prosecuted at that time * * * .” We cannot accept 
_ these limited and widely spaced acts as satisfying the statutory . 
r equirement. 
_. Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (210 DM 2. as (4) (a); 24 FR. 1348), the. 
| decision appewen from i is aiirmed. . 
| ‘Ernest F. Hom, 
Assistant Soticitor. 


CLAIM OF PALMER E. SCHRAG 
T-1817-6-64, hee Decided July 18, 1964 


Irrigation Claims: Genenly 


_ Under Public Works Appropriation Acts, an award may be made only upon 
a finding that the damage was the direct result of nontortious activities of 
the Bureau of Reclamation personnel. 


ADMINISTRATIVE ‘DETERMINATION 


Palviar EK. Schrag of Soap Lake, Washington, has filed a claim 
against the United States in the sum of $8,021.56 for damage to a herd 
of feeder cattle. The claimant alleges that on July 15, 1963, Bureau 
‘of Reclamation personnel placed aromatic solvents in a project lateral 

adjoining his farm, and the cattle were poisoned a: as a result of contact 
_. with the treated water. 
This claim has been submitted to us for determination under the - 
Public Works Appropriation Act, 1964 (77 Stat. 844) That act — 
authorizes the payment of claims for damage to or loss of property 
arising out of activities of the Bureau of Reclamation. However, 
this authority 1 1s applicable only with respect to claims which are the 


1The claim cannot be considered administratively under the Federal Mort Claims Act . 
(28 U.8.C., secs. 2671-2680 (1958) as amended, 28 U.S.C., secs. 2672, 2679, and 2680(n) - 
(Supp. IV) (1959-62), since it is in excess of that act’s $2,500 jurisdictional limitation: 

‘for administrative determination. eo _ 
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| ‘direct result of some nontortious action by Buréait: of. Reclamation 
‘personnel. — 39 Op. Atty.-Gen. 425, 428 (1940); Harold D. Jensen, 


TA~227 (Ir.) (March 14, 1963), 70D. 97; Northern Pacific Railway | 
: Go. , T-560 (Ir.) (May 10, 1954). ; 


ae shown by the report of the. investigating officer: thie claimant : 


owned a herd of feeder cattle, pastured on: Farm Unit 138, Trrigation, 7, 


. Block 70, Columbia’ Basin Project; Washington. ‘ The W3F2 lateral, . 
an irrigation canal of the Bureau of Reclamation, passes through the 


farm. On July 15, 1963, at about 11:10 a.m., Bureau of Reclamation ae | 
~ personnel injected an aromatic solvent into the waters of the W8F2.... 


; ~ lateral, about:two and a half miles upstream from claimant’s farm. 


Aromatic solvents are a herbicide used. to-kill water weeds in project = 


waterways. At about 4:15 p.m., claimant notified the Bureau’s Water- 
master that his cattle had been: poisoned from these aromatic solvents. 


By that evening, one calf had died and a second died on July 16 about. ach 


hoon. Twelve. "other feeder cattle and one Angie Heifer subsequently 
died. 

In his claim, Mr. Schiae seeks to’ recover his ee of. ‘prolit on. the | 
dead cattle, ‘together with reimbursement for veterinary bills. He - 
also seeks to recover loss of profit on the remainder of his herd—185.- 
~~ head—which claimant alleges came down with ‘ ‘secondary conditions 
of pneumonia” and failed to gain. weight properly. | | 

Aromatic solvents area moderately: volatile petroleum byproduct 
which has been in rather extensive use for the past fifteen years in 


irrigated areas as a means of controlling aquatic weeds. In this case, 


. ‘the solvent was injected. into the lateral to form an initial concentra-. 


tion ranging between 185 to 742 parts per million. Allowing for evap- | - 


oration ‘and dilution, the investigating. officer estimates the solvent 


treated water passed in the area of claimant’s farm for a maximum 


of one hour and fifteen minutes at concentrations ranging from 0 to 
370 parts per million’ The lateral 1 in a this reach j is realy, accessible 
to claimant’s cattle. 
_ The investigating ‘officer in his report concludes. that the siclensas 

and death of the cattle had no relation to the aromatic solvents, but ~ 


rather was caused by a bacterial pneumonia which the cattle had. - 


- previously contracted? This’ conclusion is based on the following. 
evidence ¢ appearing im the administrative record: . 
20n May 5, 1964, proposed anise ‘to this effect were sent to ite Gaainaae for his 


comments. by the Field epi Ephrata, Waslineton: No reply was received nor: did: 
claimant submit any evidence. ; ; , 
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1. Mr. Schrag stated to the investigating officer that the feeder 
cattle were sick when purchased. The claimant planned to cure the. 
cattle prior to. ultimate sale. 3 | 

2, On the death of the second animal on July 16, 1963, De: C. R. 
Wilson, a veterinarian, performed an autopsy on it. The autopsy, 
~ according to Dr. Wilson, showed the calf died not from aromatic 

solvents, but from a bacteria- caused pneumonia.® . 

8. Pneumonia in cattle is contagious and could readily spread 
through a herd already sick and in a weakened condition. . 
. 4, Subsequently, Dr. Wilson treated the herd with antibiotics for. 
pneumonia, this therapy being successful except for the few head that 
died. At no time did Dr. Wilson treat the herd for poisoning. 

5. The smell of the solvents is so disagreeable that animals avoid 
drinking treated: water except under conditions of acute thirst.. Since 
the lateral is only a foot deep adjacent to claimant’s premises, the 
exposure by wading would be very small, | 

6. Even if the cattle did drink the treated water, medical reports in 
general indicate. these solvents are nontoxic. This is supported by 
experiments of the Veterinary Science Department at Utah State 
__ College which indicated that animals under acute thirst, after con- 

suming’a concentration of 800 parts per million, showed no ill effects. 

-It is a reasonable conclusion from this evidence that the cattle, being 
sick and in a weakened condition, contracted a bacterial pneumonia at 
some time prior to the use of aromatic solvents in the lateral. This 
“disease being contagious spread throughout the herd. Claimant’s 
allegation that this loss was caused by aromatic solvents rests solely 
on conjecture and speculation, and is insufficient to ern causa- 
tion.* 

It is therefore our conclusion that ‘the findings of ae investigating 
_ officer are sound and based on evidence appearing in the record. 

Accordingly, the claim of Palmer E. Schrag is denied under the | 
Public Works Appropriation Act, 1964. 

“> : ; Epwarp WEINBERG 

_ Deputy Solicitor. 

8 Specimens taken from the dead animal were tested for the presence of aromatic solvents 
by the United States Public Health Testing Center in Wenatchee, Washington. Although 


‘no trace of solvent. was found, the tests generally were inconclusive. 
4 Cambro Co. v. Snook, 43 Wash, 2d 609, 262 P. 2d 767 (1953). 
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Oil and Gas Leased: . Applications Appliostions and Entries: ‘Generali’ 


. “Any name “used by an. individual, whether real. or fictitious, . by ‘which she. 
‘ may be known. or by which she may transact business or: execute contracts, 

ats may constitute: her signature it affixed by that individual without fraudulent 
.. intent and if there is no doubt as to the. identity of the individual, ‘and an 

.. . oil and gas. lease offer in. which.the signed. name.of the offeror differs. from 
. the typed. name of ‘the offeror in the first block of the lease form: i is acceptable 
: _ if, in fact, the signature is that of the. offeror, and the: offer Is; in all other 
7 -_Tespects, acceptable. 


“Oil. and Gas ‘Leases: Applications : 


Where ‘only one copy of an oil and. gas lease offer is initially filed pearing 
_. aS a Signature a name which differs from the name of the offeror typed in 
-_ the first block, of the lease form, within 30 days four additional copies of 
the offer are filed bearing the same ‘typed name and' ‘signature’ as the typed 
-." name-on’ the original form, and ‘after more than 30. days from the initial 
_» filing five‘additional. copies. are filed. bearing typed name and signature con-. — 
- sistent with the original form, the offer should not be rejected.if all of the. 

_ copies of the offer were signed by the offeror, but the offer. will earn priority ; 
only from the time that the last copies were: * filed. . aoe 


_ APPEAL ‘FROM THE. BUREAU. OF LAND MANAGEMENT 


“Tay Adele ‘Monson has appealed to the Secretary of. the Interior 


froma. decision dated. January. 22, 1963, whereby the Division of 


"Appeals, Bureau of Land Management, affirmed a decision of the 
‘Utah land office rejecting her noncompetitive oil and gas lease offer 
for the SYNWY, and. ‘the’ Swig ANEBY, sec. 5, T. 27 Ss LR. 22 E, 
2: L.M., Utah. 

On J uly 28, 1962, ae Monson filed a ae copy. of her. - offer on.” 


: Form 4-1158. The ‘lease offer was.a carbon copy except for the typed 


name of the offeror at: the top of the form and the offeror’s signature — 
at the bottom. The word “original” appeared in the upper left | 
corner of the form. The typed name of the offeror was “Mary moe 
Monson,” but the signature was. “Mary Adele Gibbs.”» ae 
On ‘Anpust 7, 1962, four additional copies of the lease offer, ona 
Pi, by. “Mary Adele Monson,” were filed in the land office. - On September * 
~ 4; 1962; five more copies. of the offer, bearing the signature of ee 
; Adele Gibbs, ” were filed in the land office. © | : 
The land office rejected the appellant’s. offer on * August” o. 1962, 
| because the-“lease form designated the name. ‘Mary. Adele. Monson’ 
as offeror. in Block 1, but..was signed. ‘Mary. Godbe Gibbs.” - That 
decision. was, vacated. on. August, 15, 1962, and on Eee ee 1962, E ” 


740-678-648 . 
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the offer was rejected by the land’ office because “the offer did not | 
comply with 43 CFR 192.42 (b) and (d).” | | 
In appealing to the Director of the Bureau of land Manageitient 
from the rejection of her offer, Mrs. Monson submitted. an. affidavit. 
certifying - that Mary | Adele Gibbs. was her maiden name and that 
Mary Adele Monson and Mary Adele Gibbs : are the same person. She 
further stated that she signed the original lease iis and oe additional 
copies that were subsequently filed. oa 
» The Division of Appeals, in affirming the rejection ot the appellaint’s 
offer, held that the burden cannot’ be placed upon the Department to 
assume or determine that Mary Adele Monson and Mary Adele Gibbs 
are the same person, and, in view of the variation in the names on the. 
lease offer, the offer did not: comply: with une: parc. ot the 
applicable regulation. © 
The appellant contends that the Bureau. pie in ‘construing. the 
. regulation as requiring that the signature must be identical to the 
- typed name of the offeror. She contends that any signature,-even the. 
—detter “X”, would be valid if signed ne the CH erOr with ne intent to 
be bound thereby. 
The regulations in effect when ie appellant's offer was mea pro- 
vided in part that: . | 
Five copies of Form 41158, ot valid teproduction thereof, for each offer to. 
lease shall be filed in the proper. land office.* * *. If less than five copies are 
filed, the offer’ will not be. rejected, if not: otherwise’ subject to rejection, wuitil - 
30 days from filing have elapsed and if during that period the remaining required 
copies are filed, the offeror’s. priority. ‘will date from ‘the date of the first filing. . 
If the additional copies are not filed within. the 30- “day: period, the offer will be! 
rejected and returned and will afford no priority: to: the offeror. Should ‘the. 
additional copies be filed after the 30-day period but before the offer ‘has been 
rejected, the offeror will have a priority as of the jater, filing cate aOR <o CFR, 
1964 rev., 192.42(b).* | 
Each offer must be * * * sighed. in ee by ‘the offeror or the offeror’s 5 ae 
authorized attorney in. fact or agent. *.* * 43: GFR, 1964 aps, _ eee 
formerly 43 CFR, 1964 rev., 192. 12(d). ee 


The appellant’s contention: as to. the elite of her signature ap-. 
pears to be correct as'a general, ‘statement .of law. — ee 


In general, in-the absence of statutory. prohibition, a person, S avieioaL aban- 
doning' his real name, may ‘adopt or assume any name, wholly or partly. differ~ 
ent from his own name, by which he may become known, and by which he: may 
transact business, execute contracts, and carry on. his affairs, unless he. does so 
in order. to defraud others * * *, Contracts, obligations, and transactions 
entered into under an. assumed or fictitious name are valid and binding, if. 
unaffected. by fraud, and if there is no doubt with respect to the identity of the ° 
person acting ‘under the assumed or fictitious name, 65 C.J.S..Names § 9a. 


1 Dhe regulation pas since ‘been atignded to eliminate the 30-day period for filing coptes. 
‘of an oil and gas lease offer. See 48 CFR, 1964 Supp., 3123.1(b). =; 


no) Ne apace MONSON ogy 
| Jay Lh, 1964. | | 


Thus, ee courts have held that: an insurance nélicy taken by Ww. 
B, Canady upon his own: life in the name of A. S. Canady, a nanie 
under which he did business, was a valid and binding contract with the 
insurance company (North American Accident I nsurance Oo. ¥. Oa- 
nady, 163 P.2d 221 (Okla. 1945) ) 5 a deed is valid even though : a person 

is designated by his proper name in the body of the deed but signs bya 
wrong name (Middleton v. Findla, 25 Calif. 76 (1864) ); where: a wit 
ness to-a will signed the name of the decedent rather than his own,’ he 
had signed his name as witness under the statute (7 re Jacob's: Will, 
132 N.Y. Supp. 481 (1911) ; contra, Tn re Lee 42 ae ‘B15. cane 
1895) (three judges dissenting) Pas 

‘The Department’s regulations siiovids bil that the fee: must: be 
signed in ink by the offeror. 2 In the absence of a specific regulation 
to the contrary, there is no basis for departing from the generally 
accepted standard as to what constitutes a signature. Thus, there ap- 
pears to be no question as to'the acceptability of Mrs. Monson’s signa- 
ture of either her maiden name or her married name on the lease offer 
if, in fact, she signed the forms as.she has certified that she did. - 

It does not necessarily follow, however, that copies of a lease offer 
in which some copies of the lease form bear one signature and some:bear 
another are acceptable as “copies” under the Department’s regulations. 
' Some courts have held that the word.“copy” implies that the instru- 
ment so. labeled is identical with another instrument. Jn re.Janes’ 
Estate, 116 P. 2d 488, 441 (Calif. 1941); Blate v. Travelers Ins. Co:; 
68 N.Y.S. 801, 806 (1947). While the Department has not adapted such 

a rigid interpretation of the word “copy” and has. permitted some 
minor deviations in the copies of oil. and. gas lease offers and has héld - 
that.a document may qualify as a copy. of a lease offer. eventhough © 
partially illegible (see A.M. Culver, John F. Partridge, Jr., and Dun: 
con Miller, 70 1.D. 484 (1963) ),.it would seem that a document varying 
from eS ae such a substantial matter as the siguature cannot be 
termed: a: “copy.” le 

There is, however, a further beets which is ; dispositive of the case for 

-2%n construing that ‘requirement, the Department: has‘ held. that the regulation: does: not 
require that. each of the five required copies be individually ° signed in ‘ink; but itis ‘suf- 
ficient if only one copy was directly signed in ink and the ‘signature’ was ‘impressed. oni the 
other four copies through the use of carbon paper: “Duncan: Miller; Robert ae Pi riester’ 
A-28621 etc. (May 10, 1961). 


3It.is by no means clear that all of the copies of the lease offer in this case, were, in fact, 
signed by Mrs. Monson. Although she has stated im her affidavit of October 22, 1962, that 


: _she signed the original offer and all of the copies subsequently filed, a study of the signature 


causes serious doubt as to whether the copies filed on August 7, 1962, were signed by the 
“Same person who signed the initial offer filed on July 23, 1962, and ‘the copies filed on 
September 4, 1962. There are marked differences in the handwriting. However, in view . 
of tbe conclusions to be reached in this decision, it is unnecessary at this time to determine 
the truthfulness of _— Monson’s statement. 
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finding that the appellant’s offer was ot entitled to Guotiy from the 
date of the initial filing. “As has been noted above, after filing the four 
copies signed. “Mary Adele Monson” and while the lease. offer was still 
pending in the land office,# the appellant filed additional copies signed ~ 
“Mary Adele Gibbs” in conformity with the original lease offer form. 
The last filing, apparently, was to correct the discrepancy in the signa- 
tures and to cure a possible defect in the offer as it. then stood. If the — 
offer was defective by virtue of the variation in signatures in the origi- 
nal and the four copies filed on August 7, 1962, the defect was not 
ured: until more than 30 days had elapsed after the initial filing. 
Priority was, therefore, to be determined from the date on which the 
_ defect was cured. J/ames &. Menor, A-29006. (November 15, 1961) ; 
M. J. Stansbury, A-29699. (September 25, 1963). If, on the other 
- hand, the discrepancy in signatures was not a defect in the offer, the 
- copies filed on September 4, 1962, must still be construed as.an amend- 
- ment to the offer since they vary from the copies previously filed. in - 
- such a manner as to indicate an intent to change a material item of the 
offer. In such case, priority.of the offer will be determined from the 
date of filing of the amended offer rather than from the initial filing. 
| See Samuel A. Wanner, 67 1D. 407 (1960). In either event, the pri- 
 ority of the appellant’s offer is to be determined from Sesitember: 4, 
1962, rather. than from July 23,1962, the date of the initial: filing. 
Accordingly. I find that the discrepancies i in the signature having 
aéen corrected prior to action on the offer, did not require the rejection 
_ of the offer. but that the offer‘should be considered as a pending offer 
- with priority, at most, from. September 4, 1962, until a lease is issued 
_ on. an offer having higher priority. - ake 
__. Therefore, pursuant to the-authority. ablaretcd to the Solicitor bi 
the. Secretary of the Interior (210 DM 2. 2A (4).(a) 3 24 FR. 1348), 
the decision of the Division of Appeals is modified and the case re- 
jnanded for ‘action consistent a this decision. 7 


. ERNEST F. Hom, 
Assistant Solicitor. 


. As noted above, the appellant's offer. was.initially rejected by. the: land office on “August 
2,.1962. The decision of that. date, however, was vacated on August 15, 1962. Thus, the 
offer had. not been acted. upon .by- the. land office when the appellant filed her last set: ot 
copies of her lease offer on : September 4, 1962, . PT ee he iteg! * see 
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| ALASKA “EMPIRE GOLD MINING COMPANY 
~ 4-30082 Decided July 16, 1964 


: Mining Claims: Loeation—Mining Claims: ‘Lode Clains—Bfining Claims: 
Mineral Surveys eee are 2 else aon 


Because Revised Statute 2320 : provides. that. to lode: mining - aim: shalt 
vextend more than 300° feet. on each: side of thé middle of the vein at the 
surface, a- patent applicant should’ indicate the direction’ of the vein and | 
adjust his survey accordingly if the course of the vein diverges: froma. line 


through the center of the. claim and one of the side lines is more than 300... os 


feet from the center. of the vein: 


o ‘Mining Claims: Lode Claims—Mining Claims: Patent 


. The Department has no: power to issue a mineral patent 46 any surface 
ground exceeding. 300 feet in width on each side of the middle of the vein 
“or lode, and a patent so issued | is void as. to the excess. over. 300. feet. and 
is subject to. collateral, attack. : fhe 


| Star Gold Mining Co., 47 LD. 38 : (1918), distinguished. 
_ APPEAL FROM THE BUREAU. OF LAND MANAGEMENT: 


The Forest Service,. United: States Department of eats has 
appealed from a decision of the Assistant Director, Bureau of Land 
Management, dated June 4, 1963, vacating a déoigion issued by the 
“Anchorage land office requiring the Alaska Empire Gold Mining | 
‘Company to amend its. locations and resurvey four of its mining 
_ claims so that the side:lines of the claims do not extend. beyond 300 
feet from the middle of the vein found at the surface of each claim. 
‘The land office décision stated that the company’s patent. application 
for the four claims would be rejected and the cases closed for failure 
to proceed with diligence unless it acted within 30 days from the day 
it received that decision. ' 

The record shows that on June 16 ‘and 17, 1959, B hearing was hela 
to determine the validity of a number of the company’s mining claims, 
including the four claims identified above. In a decision dated 

_ October 26, 1959, the hearing examiner, who conducted that ‘hearing, 
made the following findings offact: || 


“The evidence at the hearing submitted by both, parties regarding the Batella | 


; ef The four mining claims, Batella-No. 4, Williams Nos. 4 and 7, and Golden: ‘Bear No. 1, - 
are lode mining claims situated on’ the Mansfield Peninsula of Admiralty Island, -Harris 
Mining District; Juneau: Recording: Precinct, Alaska, and within the boundaries of the 
, seas National Forest.’ Fe bated ret 
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No. 1, Williams No. 4 and Williams No. 7 was to the effect that the ‘Williams 
Vein with a strike of approximately South 10° West had been. idextified on 
each of the three claims, that the vein contained considerable mineral value, 
that if the vein were extended. it would cross the South end line and Bast side 
line of the Batella No. 1, the North end line and the West side line of the 
Williams No. 4 and side lines. of the. Williams No. 7. Inu regard to the Golden 
Bear No. 1, the evidence was that the Iron Swamp Vein with the same strike of 
‘approximately South 10° West was within-the boundaries of the ¢laim, that 
this vein contained considerable mineral values, and ‘that. if the vein were 
extended ‘it would. cross the side lines. of the Golden Bear No. 1. There was 
ng evidence by: either.party that any’ of the four claims. contained valuable 
seh deposits.in veins other than the Williams Vein or the Iron Swanp Vein. 
Upon the basis of these findings of fact and Rev. Stat. § 2320 (1875), 
80 U.S.C. § 23, (1958), the examiner made the following conclusions 
of law: | ay Eee ate 

Accordingly, I find that the Baiella No: 1 ‘Williams No. 4 and Williams No. T 
“are. valid: claims to the extent of 300 feet on each side. of the Williams Vein 
-and that Golden, Bear No. 1 is valid to the extent of 300 feet on each side of the 
‘Iron Swamp Vein.’ Therefore, the patent Contestee is required to ammend [sic] 
the locations and patent application to embrace only the valid portions of the 
four claims.as established herein. wn 


“An attempted appeal to the Director, Bort of Land renee 
from this decision was summarily dismissed on procedural grounds,” 
and the Director’s decision. was. oo affirmed. by the 
Department.’ oo , 
— Pursuant to the gonelasions: in the examiner’ s October 26, 1959, 
decision, the company was advised by the lard office by a letter dated 

-March ie 1962, of the necessity of prosecuting its patent application 
to completion. The company replied on March 7, 1962, to the effect 
that it would take no action to. amend its losa tions’ Subsequently, 
the land office declared, in a decision dated September 24, 1962, that, 
because over two years had elapsed since the ‘Department's May 11; 
1960, decision, the company had demonstrated'a lack of diligence in 
complying with the requirement of the examiner’s decision repurding 
the resurvey of the four claims involved in this case. It allowed the 
company 30 days from the receipt of the, land office decision within 
which to initiate action toward the relocation and resurvey of the 
claims. It: stated: that the company’s mineral. patent application 
‘would be closed without further notice if it failed to comply with the 
decision, An appeal from that decision resulted in the Assistant 
Director’ s decision of June 4, 1968. | 

~ Relying on the decision-in ‘Star Gold Mi ining Co., “4T E.D. 38 (1919) : 
the. Assistant Director concluded that.a mining clatimant who has in 


. 3 Alaska Hmpire Gold Mining Co., Contest Nos. J-4, J-5, 6 (Alaska) (March 1, 1960). 
2United States y. Alaska Empire Gold Mining Company, A-28419 (May 11, 1960). 
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| 008 faith staked. and fiurtee a mining claim should ao be required 
to relocate and vresurvey his claim as‘a prerequisite to obtaining a 
patent even if it. is demonstrated that the discovery vein. materially 
deviates from a central: course through the claim. In. its appeal, the 
Forest. Service-contends that the facts’ of the Star Gold case, supra, 


are distinguishable. from those of the instant case and that it: is hot - 


: controlling: here. 

‘In the Star Gold case, sup a mining aaamane had filed a eal: 
application for a group of six lode mining claims. As a result of - 
adverse proceedings, part of-one of the claims upon which the dis- 
covery had been made was: lost to the adverse claimant. Sub- 
sequently, the mining claimant established. a discovery on the remain- 
‘der ofthe -claim. However, although the newly discovered vein 
crossed both end lines of the shortened claim, it was not exactly in the 
center of the dlaim. ‘The Commissioner of the General. Land Office | 
decided, for this reason, that the north side line of the claim would 
have to be drawn into within 300 feet of the vein, which would render 
the: claim noncontiguous to the remainder of the group of claims — 
included i in the patent application and would lead to the rejection of 
the claim. The Department reversed the Commissioner’s decision, 
stating that the adverse consequences, flowing from that. decision 
should not be-pressed: to such an extreme. in view of “the facts and 
-circunstances here disclosed.” . 

It is clear,'therefore, that’ the facts of the Stair Gold case are sig: 
nificantly different from those of the instant’ case where the hearing 
examiner found that the discovery veins cross from end line to side 
line on two of the claims ahd from side line to side line on two.claims. 

Moreover, at page 42, the Star Gold decision reads as follows: 


ee Hven where it may be demonstrated that the. discovery vein deviates | 
materially from a central course through the claim, the location:as originally 
staked and marked i in good faith will stand, a 


The Assistant Director interpreted this to mean that sad a claim 
may be patented without , an amendatory survey. That. this is. not. 
its intent is demonstrated by the following excerpt from the case of 
Harper v.. Hill, 113: Pac. 162, 164, 165 (Calif. 1911), cited in. the 
Star Gold decision j in support of the above-quoted statement: _ 
ot ae That the location, as made, may not be binding on the United States, 
and that in making the survey.for a patent the Surveyor General may ascertain 
and locate the true line of the apex to fix the boundaries, may be conceded. 


* * * But it is the clear intent of the ‘statute that in the meantime, and as 
against all. others,’ the locator who has in good faith made the discovery and 


marked the boundaries with regard to. the position of the apex as he then finds © 


and believes it to be shall be protected in the . possession of the surface thus © 
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ascertained, and that the monuments he then sets shall ‘control 1 ‘the location . 

of the claim. sale ee mere Bre ge : a jeg? 4 

. ‘The law, regulating the width: of a. ‘loas mining elatin: Is laa: ea 
tion 2820. of the. Revised | Statutés of ‘the Gentes eae uses reads 

tn.part as follows: . eee a a ee ee es 
8k” Tnining claim: located’ after the’ 40th: day of May, 1872, whether located 


o -by one or more persons, may equal, but shall. not exceed, one thousand: five hun- 
dred feet in length along the vein or lode; * * * No claim. shall. extend more: - 


bas than. three. hundred. feet: on each” side of the middle of the. vein at” ‘the : 


surface ee” 


Accordingly, ‘the Deen | has held that. a ‘pleat ‘applicant 
should, if the course of the vein on: the: mining claim for which. he 
seeks a patent: diverges, at. the surface, from a.straight line, indicate 
the direction of the vein and adjust his sanvey.t accordingly. Bim etallio 
Mi ning Company, 15L.D. 309. (1892). 

In accord is 2 Lindley on Mines: we 362 and 366 6 (ad ed. 1914). See- 
tion 362 reads: m parts... 0s a 


feet hate ‘Where: the locator Suulstaices the course of his’ vein and locates across 
instead of along it, an excess of lateral side-line surface: results and. should be | 


east off. _His surface ri ghts. resting. on location would properly be defined. by . 


. lines drawn three hundred feet on. each side of the center of the, vein as it. actu- 
ally. ran. : : . 

~The validity of such a location is. ‘not. affected, however ‘and it has been held ke 
that a relocator is not permitted to determine for’ himself theexcess. in width — 
and relocate it. The original locator is entitled to possession of. the claim: as 
located | until jhe readjusts his lines voluntarily or is called upon. to- do. so y by. 
the land depar tment i ina patent. proceeding. - ae aa 


A portion of section. 366 reads: ase : 
wees must be presumed | for exectitive purposes that the lode “ieeneds in a 


straight line in the center of the plat of patent survey, unless evidence. be sub- 


— mitted showing a different direction. If the course of the vein (at the surface) 
‘diverges | from a straight line, the applicant for -patent should indicate He 
direction and adjust his‘survey accordingly. - ef : a . 

The Department has, moreover, held that it has 1 no power “6 issue 

- a@ mineral patent to any surface ground exceeding’ 300 feet m width. 

. on each side of the middle of the vein or lode, and a patent: so issued 

is void as to the excess over 300 feet and is subj. ect to collateral attack. 

Onited States v. Arthur Ourlee, A-22301 (December 22, 1939). Cited 

_.as authority for this conclusion was the case of Lakin v. Dolly, 53. 

Fed. 8383 (C.C.N.D. Cal. 1891), afd, Lakin v. Roberts, 54. Fed. 461 
‘(9th Cir. 1898), cert. denied, 154 U.S. 507 (1893). At’ page 337 of 
. Lakin v. Dolly, supra, the court made the following observations: 


This entire section [Rev.. Stat. -§ 2320]: seems to be ‘clear, definite, and Gertatn 
‘It. provides that all mining claims upon quartz lodes * * * located: after May: “LO, 
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iar, * ‘may” nial but. shall not exceed, one thousand five hundred. feet in 
length along. the, vein or lode.” : - Se far the section relates solely: to the question 
of the length. of. the lode that may be located. It next takes up the question 
as to how much surface ground will be allowed. to the locator of-a quartz, lode, 

and says that..“no claim” # *-* “shall extend more than three, hundred feet © 
- on each side of. the middle of the vein at. the surface.” * * * After the pas- - 
“sage of the act of which this ‘section forms a part, it seems very clear, to my 


= paind, that the land department: had no jurisdiction, power, or authority to 


‘issue a patent. for: a quartz lode to any surface ground: exceeding 800: feet in- 
‘width on each side. of ‘the mliddle of the vein or lode, and that‘any patent which 
is issued for more than. that: amount of. surface ground is absolutely null and 

void ‘as to the ‘excess over. 800° feet, and can be: collaterally attacked. in a court 
of law. : ; 


Tt must, therefore be concluded that the Assistant Daser s decision 


is incorrect. 


; Agportagly. pufsiant to the ee delegated: t to ihe Solicitor 
_- ‘by. the Secretary of the Interior (210 DM 9.2.A:(4) (a) ; 24 F.R. 1348), 

_ the Assistant Director’s decision is reversed and the case is remanded 
for further appropriate action. consistent with this decision. 


“s Bawesr EF. Hom, Ps, 
__ Assistant Solicitor. _ 


ov | TIDEWATER OIL COMPANY 
A-30087_ 2% : . a pasted July 22, 1964, 
so and Gas. Leases: Applications 7, 


iy: protest against a noncompetitive ofl” and’. gas iannes offer. for a oauied 
-.. land. is. properly. sustained where the offer is signed. by an attorney - in. 
: "$act for a corporate. offeror and is. aecompanied only by a statement ofthe 
- - attorney in fact.as tothe nonexistence. of an agreement between the attor- 
>, ney-in fact and the offeror whereby the attorney in fact. will acquire.an. 
-. Interest: in any lease to be issued and by a statement by the offeror that. 
.. a-third party will have an interest-in the lease and there is not filed any . 
2 statement by the offeror as to. whether the attorney in ‘fact will acquire 
any interest, in the lease.. 


Oil aind Gas Leases: “Ayplibetions“90 and Gas Leases: Description of Land. i 


' Where only one copy of. an oil and--gas offer. ‘for acquired lands is. filed < 
fc, and thereafter within the time allowed the additional copies required are- 
oe filed but such additional copies vary from. the Brst copy ina portion of the 
~ land description, ‘the offer’ is not fatally defective and the first. copy filed. 


‘is deemed to be controlling" despite the fact that it. was not marked as the -_. 


eae “original”. COPY: by. either the. offeror: ‘Or. the Bureau of Land Management. 
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oil and Gas Leases : Acquired Lands Leases—Oil and Gas Leases: Deserip- 
‘tion of Land b cath ae 

An oil and gas offer for acquired land is not deféstive’ evans it is not 
accompanied by a map or plat showing the location of the land within the 
administrative unit or project of which it is a part, but the offeror may be 
required to submit.a ee showine of such a map or plat.” 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


_ Tidewater Oil Company has appealed. to the Secretary of the Inte- 
rior from a decision of the Division of Appeals of the Bureau of Land |. 
Management, dated June 6, 1963, which reversed.a decision. of the — 
Division of Field Services lind office dismissing the protest of Arthur 

‘E. Meinhart against the issuance of nine oil and gas leases on acquired 

land of the United States located in Highland and Bath Counties 
of Virginia within the George Washington National Forest on the 
ground that Tidewater’s offers, which were in conflict. with Mein-— 
hart’s subsequent offers,! were not in conformity with departmental - 
regulations because they were not accompanied by the required state- 
ments of the interest of the corporate offeror and its attorney in fact 
who submitted the offers for the corporation.. 

Tidewater’s offers were filed on March 30, 1961, and April 11, 1961, 
respectively. Meinhart’s were filed on April 21, 1961, and May. 1%, , 
1961, respectively. All of Tidewater’s offers were signed by Thomas 
T. Grady as attorney in fact. On the dates on which all the offers 
were filed there was in effect the following departmental regulation: 


(e) Each outs: when first filed, shall be accompanied py: 

(4) If the offer is signed by an attorney in fact or agent, *.* * aceite state- 
ments over thé signatures of the attorney in fact or agent and the offeror stating 
-whether or not there is any-agreement or understanding between them, or with 
any other person, either verbal or written by which the attorney in fact or agent 
or such other person has received, or is to receive, any interesst in the lease when 
issued, including royalty. interest or interest in an operating agreement under 
the lease giving full details of the agreement or understanding, if it is a verbal 
‘one; the ap loment must be sg ee sen by a CORY. of any such written agreement 
or understanding eS, ws 
. (2) (1) * * * an offer will -be rejected and returned to the offeror and will. af- 
ford the applicant no priority if: 

to xO x ay Sg P es * : a og 

. . (iv) The offer is sig gned by an agent in behalf of the offeror and the offer is 
- not accompanied * * * by the statements and evidence required by paragraph 
(e) (4) of this : section. 43. CFR, 1954. rev., 200.8. 


 1Tidewater’s offers and Meinhart’s conflicting offers'and their dates of filing: are listed. 
in the putacnen appendix. : 
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As stated, Tidewater’ s offers were: signed by Grady as aia in 
fact. ‘With each offer there was filed.a statement in the name of Tide- 
water Oil Company, but signed by Grady as “Agent,” which recited, 
in addition to other matters, the following: 


2. That there is no agreement or. understanding between ‘Tidewater Oil Com- 

pany and. said attorney in fact, either verbal or written, by which that attorney © 
- in fact is to receive any interest’in the lease when issued, spec : any royalty 
‘interest, 

8. That in the event the lease is granted pursuant ‘to the lease offer. to which 
‘this statement is attached, South Penn Oil Company will have a quasi- equitable 
interest therein, inasmuch as South Penn will be entitled to the assignment: of the 
legal title to an undivided: one-half interest therein, should the contingencies.and. 
provisions set. forth in an agreement. bearing date the Ist. day of July, 1958, 
between. Tidewater Oil Company and South Penn Oil Company. occur and become 
effective, a copy :of which is filed with the offer to lease. identified by the Bureau 
of Land Management ag BLM—A 050393 (Virginia) ‘and made a part thereof and 
to which reference is made for all the terms and provisions thereof, the ORY of 
said agreement so filed being incor porated: herein: by reference. ; 


‘Tidewater’s offers were all filed on pone 4-1196 (Pobroary 1961). . 
Ttem 6 on the form certified that | 


~ Offerer 1 is £1 is riot the sole par ty in interest 4 in this offer and lease; if iGgued. 
(If not the sole party im imterest, @ statement should be Pe ea as Dresced im 
43 OFR 192.42(e) (8) (ii). ie : 

In each offer the box stating that Tidewater was not the sole party 

in interest was checked. ' 

On April 11 and. 12, 1961, thate- were filed for each offer separate 
statements by Tidewater and South Penn Oil Company, signed by 
officers of the respective companies, that, in the event. a. Jease was 
~Assued, each company would have a quasi- equitable iterest in the 
lease as provided by their agreement of July 1, 1958. The. statements 
‘were the same as paragraph 3 of Grady’s statement. 

Thereafter, on June 2, 1961, Tidewater filed with respect to: each 
offer a statement signed by one of its officers that there was.no agree- 
ment or understanding between. it and Grady by. which Grady was to 
receive any interest in the lease, when issued. Each statement was 
submitted with a letter declaring that it was filed for record purposes 

' 4843 CRR.192. 42:(e) (3) (iii) was one of the copulation governing’ oil ana. gas: leasing Ga 
public lands as distinguished! from acquired lands. It required each offeror to make a 
statement with his offer. that he was the sole party in the interest in the offer. If he’ was 
not, he was required to name the other interested parties, and all were required:to file 
within 15 days a signed statement setting forth the interest of each aug the nature of. the 
agreement between them. 

This regulation was in addition 6 another pcsaIation, 43 CFR, 1954. rev., 192,42.(e) (4), 
which was identical with 43 CFR, 1954 rev., 200.8, quoted above. 


In Bert: Wheeler, 67 1I:D. 203 (1960), the Department held ‘that 192: 42(e) (3); (iit), 
requiring the sole party in interest statement, was not applicable ta acquired lands. offers. 
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only, that it was deemed to be unnecessary and redundant since the 
Pogues: statement of interest’ was already on file. 

On January: 9, 1962, Meinhart: filed a protest against Tidéwater? S 
offers. He sontandod: that’ the offers did not’ méet. the requirements 
of 43 CFR 200.8(e) (4) when filed in that no statement over the signa- 
ture of an officer of Tidewater:as:to: any agreement with Grady was 
filed with. the: offers and no: such statement was filed: until June 2; 
1961, after Meinhart’s offers had been ‘filed. 

The protest was dismissed by the Division of Field eee land 
“office. On Meinhart’s. appeal ‘to the Director, Bureau.of Land Man- 
agement, the land .office was reversed, . ee aad payee ce Tide- 
water followed. 

The basic questions ‘aised! by iis “appeal are (1) what statements: 
were required to be filed by 48 CFR, 1954 rev., 200.8(e) (4) and (2) 
whether the required statements were filed. Tidewater also 1 raises a. 
new issue which will be considered:later. 

43 CFR, 1954. rev.,:200.8(e) (4). provides. that, fan. ‘offer is: filed 
by an sorney in fact, there must be filed separate statements of in- 
terest signed by the attorney in fact.and by the offeror, respectively. 
_ Tidewater: does not, dispute. this. . Tidewater contends, however, that,. 
regardless of the number of persons who may have an interest in the 
offer beside the offeror, the regulation requires only one set, of separate 
statements to be filed, that j Is, with respect to any agreement between 
the offeror and the attorney in fact or between the offeror and some: 
other person. It bases its contention on the use of the word “or”? j mm. 
the regulation : - ey ee a . - 

_ #.* # separate. statements: * slg stating whether or not ethers is any agreement 
or understanding between. them [offeror.and attorney in fact], or with any other 
person, * * * by. which the, A LUENeY in 1 fact or peent, or au) other eeon oem, 
(Italics added. > ; 
has acquired, or is. ‘to. acquire, an interest in the lease. when issued. 
Tidewater asserts ‘that the word “or” is used in the disjunctive sense: 
although it concedes that “or” is often used tomean “and.” : 

I believe that this interpretation is wholly at a variance with a 
normal reading of. the regulation and would result i in defeating the 
: purpose of the regulation to a substantial extent. The word “or” 
seems ‘clearly to'be tised:in the conjunctive-disjunctive sense: which is 
often conveyed by. the use of the contrived. expression “and/or. < 
Tidewater’s argument is that if the attorney in fact and a third person 

will derive an interest in the lease the offeror may elect to disclose 
either the agreement between him and the attorney im fact or between 
him. and the third person, and need not disclose both... There is. no 
rational-basis: for giving the regulation such a strained: interpretation. 
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The regulation i is obviously designed to unearth all interes held’ in: an 
offer by-persons other than therofferor: “This purpose-would be almost 
completely frustrated. if, where there are multiple interests, only one 
be disclosed. I conclude therefore that where an. offer is signed. by. 
an attorney in fact there must. be submitted with. the offer separate 
statements signed by the attorney in fact and the offeror as to whether 


or not there is any understanding not only between them but.with any 


other person whereby: the attorney in fact.or such other peer has 
received or will receive an interest in-the lease when issued. 

The. next question is whether ‘the required | separate. siukemanté 
signed by Tidewater: and. Grady:.were in- fact: filed-with. the. offers. 
‘The statement by Grady was-in the name of Tidewater but was signed 
only by Grady as agent. It therefore cannot suffice as the state- 
ment required to be signed by the offeror. On the other hand, 


although the statement was signed by Grady as agent, it may. bes | 


questioned whether it suffices as the required statement. of the attorney. 
in fact since Grady purported to speak:only for the offeror in the 
statement. However this. may- be,.assuming. that it: was sufficient 
to constitute the statement: of the attorney:in fact, there 1 is still puisaing 
the required statement by the offeror. 

Tidewater contends that the statements faynished by it its officers as 
to the agreement of J uly 1, 1958, with South Penn and that the 
agreement itself, which had: previously: been. filed in another case, — 
satisfy the requirement for a signed’ statement of the offeror. Tide-. 
water, however, does not assert that the statements or the agreement 
contain any express provision showing or negating any interest by 
Grady in the offer or lease. Rather, Tidewater contends.that because 
the agreement: provides for the complete disposition of interests in 
the offers and leases to be Assued tt ey seca ep Henion: pee | 
any interest in Grady. | ie 

The statements filed by Tidewater’ on April mi ‘and. 12, 1961, ‘over. | 
its officers’ signatures say nothing about the existence of any. under- , 
~ standing with Grady. The agreement | between Tidewater. and South 
Penn ‘also. says nothing’ about. the existence or nonexistencé of any 
understanding between. Tidewater and Gr acy. whereby Grady would 
acquire an interest in any lease to be issued... The agreement in fact — 
was executed on J uly 1, 1958, and amended ‘on “April 8, 1960, before 
‘the filing of Tidewater’s offers. A reading of. the agreement reveals 
no provision which. would necessarily prevent’ Tidewater from enter-_ 
ing into an agr eement with. Grady whereby the latter would acquire. 


an interest in the leases issued to. Tidewater. Merely ‘because the — - 


agreement provides that Tidewater and. South Penn shall each have 
a 0 percent interest, in ‘leases issued after’ the ‘effective date of the 
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agreement does not prevent Tidewater from creating ‘an interest in 
Grady, like an- overriding royalty: interest, so far as its 50 percent 


interest is concerned. - 
It seems plain then that Tidewater did not timely ine with the 


requirement of regulation 48 CFR 200.8(e) (4) that a statement be | 
-furnished:over the signature of the offeror as to whether or not it 


had: an agreement or understanding with its attorney in fact whereby 
the latter had received or would réceive an interest in the lease when 


issued. It did‘ not comply until June 2, 1961; therefore its offers: 


can have priority only from that-date. 

_ At this point its should ‘be noted that Tidewater’s arguments rela- 
tive-to the sole party in interest statement and the instruction on the 
lease form (Ttem 6) governing such statement are not relevant since 


the sole party in interest requirement SpEE as oe another regulation 


(see footnote 2). 


The final. por remaining for consideration is Tidewater’s conten- 


tion that Meinhart’s offer BLM-A 057149 is fatally defective because 
it contains an error in the description of the land applied for and that 
that offer and also Meinhart’s offer BLM—A 057151 are defective 
because no map was filed with them. Tidewater’s argument on the 
defective description rests upon the following regulations: 

(a) Hach offer or application for a lease or permit must contain * * * (2) a 
complete and accurate description | of the lands for which a lease or permit is 
desired. * * * 43 OFR 1964 rev., 200.5, now 43 CFR, 1964 Supp.,. 3212.1. . 

(b) Seven copies of Form 41196. * * * for each offer to lease shall be 
filed * * *, * * * Jf less than seven copies are filed, the offer will not be 
rejected | es until 30 days from filing have elapsed and if during that period 
the remaiiing required copies are filed, the offeror’s priority will date from 


the date of the first filmg, * * * 
(c) One of the copies of the offer. first filed should. be iroituently marked as 


the “original” by the offeror.. If net so marked by the offeror one copy of ‘the 
offer will be. marked “original” by the Bureau of Land Management. - The 
copy. marked “original” will govern as to ‘the lands to be covered by the lease. 
=e 48. CFR, 1954 rev., 200.8. 

Meinhbart filed. a single copy of offer BLM-A 057149. on May 17, 
1961, in which he gavea description of one call of his metes and bounds 
description to “corner 87.” Within 30 days thereafter he filed six 
additional copies in which the same call was described as being to 
“corner 97.” None of the copies was marked as “original” by eben 


Meinhart or by the land office. 


Tidewater asserts that, since no copy was marked “original” aa none 
can be so marked. at this late date and since there is a variance among — - 


the copies in. the land description, the offer must be rejected as not 
giving a complete : and accurate description of the land applied for. 
“The short answer is that the ‘applicable, regulation states only that 
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“One. of the one of the offer first filed” | tans added) should 
be marked as “original.” Meinhart filed only one copy on May: 17, 


1961... Obviously that was the original. and need not be marked as 


such. The description in it controlled over the description in the 
copies later filed within the 30-day period. . 

As for. Tidewater’s contention that the offer and offer BLM-A - 

057151 are.defective because they were not accompanied by a map or 

plat showing the location of the lands applied for, the Department 

has held that the applicable regulation, 43: CFR, 1964 rev., 200.5(a), 
now 43 CFR, 1964 Supp., 3212.1, does not require an offeror to accom- 
pany his offer with a map or plat. Hope Natural Gas Company, 70 
LD. 228 (1963); Merwin E. Liss et al., 70 LD. 231 (1963). In the 
Hope case, however, it was stated that. an offeror who does not furnish 
amap or plat . 

*.. may ‘properly. be required to prove that the lana for which he ee applied 
is adequately shown on a plat or map so as to permit its location within the 

administrative unit or project of which it is a part (70 ID. at 230). 

‘Accordingly, Meinhart should be required to establish that, the lands 
applied for are adequately shown ona plat or map.. 

It is noted that Tidewater has singled out only two of Aeimharts 
offers for criticism on the ground that he did not file map or plat. An 
examination of Meinhart’s seven other offers also shows that no map 
or plat was filed with those offers. Accordingly, Meinhart should 

be required to male the same showing with respect to these offers. . 

By the-same token it is noted that, except for Tidewater’s two offers 
in conflict with the two Meinhart offers singled out for criticism and 

a third Tidewater offer (BLM-—A. 056390), Tidewater, too, did not 
furnish a map or plat showing the location of the lands applied for. 
Six of Tidewater’s offers are therefore subject to the same criticism. as 

it has leveled against Meinhart’s two offers. However, since the 

~ Tidewater offers are defective for the primary reason discussed. earlier, 

_ no showing need be required of Tidewater so far as.a map or plat is 

concerned unless Meinhart’s offer or any other prior offer in good 

standing is rejected. Tidewater’s offers should not, of course, be 
rejected, barring other fatal defects, until prior oie in conflict are 
accepted. 

Therefore, pursuant to the authority delegated. to the Solicitor by. 
- the Secretary of the Interior (210 DM 2. 9A (4) (a ); 24 FUR. 1348), 
_ the decision. appealed from is. affirmed as modified. and the case is 

Ph remanded for further proceedings i in conformity with this decision. 


Ervest F. Hom; 
Assistant Solicitor. 
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APPENDIX 
. Pidewater’s Offers ie ge ee ow . Meinhart’s Conflicting. Offers > 
BLM-A. Serial ‘No. Date filed ~ BLM-A Serial No Date. filed «. 
056386 - 3-80-61 PA Ses 056512 2 4-29-6100 
056387 _ 8-80-61. «ss:s«<HHH1B (“a IL, 
056388 3-30-61 . 056514 . 4-21-61... 
056389, 38-80-61 056515 . 4-21-61 
056390 —si“‘<iséiS#* B-L ( ;sC«iSH ICO C2161 
056891 3-80-61 056517. 4-91-61 - 
0563892. | 3-30-61. ©...» 056518. =. 4-91-61 .. 
056448 -4-\ 1-61 cer OBT149: . 5-17-61 


056444 4-11-61 057151 . 5-61 
? COLORADO OIL AND GAS CORPORATION = 
A-30003 oe Decided July 87, 1964 


Oil and Gas ‘Leases: Extensions—Oil and ‘Gas Leases: Rentals—Alaska: Oil 
Oe and Gas Leases oo 


The annual rental due for the sixth and succeeding years on Sein ae > 
oil and gas leases in. Alaska issued prior to J uly 3, 1958, and extended there-. 
after is at the rate of 50 cents per acre per annum. ae 


| APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


on March 1,.1961, Colorado Oil and Gas Corporation, hereinafter 
referr ed to as Colotade. as operator of the Icy Bay-Cape Fairweather. 
development contract area in Alaska, submitted applications for the — 
extension of certain oil and gas leases, issued on April 1, 1956, under. 
the terms of section 17 of the Mineral Leasing Act as amended by the: | 
act-of August: 8, 1946; 60 Stat. 951, and the act of July 29, 1954, 68. 
Stat. 583. Rental at the rate of 50 cents per acre for the sixth. year. 
of the leases was paid under protest.t_ Colorado argued that the rental. 
for the sixth year under the extended leases should be at the rate of 
25 cents per acre, as provided in the leases, notwithstanding the. fact: 
that the so-called Alaska Oil Proviso, contained in section 22 of the 
Mineral Leasing Act: of Hebmary 25, 1920, 41 Stat. 446, which pro- 


vided that leases in Alaska “shall be upon such rental and royalties as 


shall be fixed by the Secretary of the Interior and.specified:.in the. - 
lease,” had been amended by section 10 of the act of July 3, .1958,.72. 
Stat. 324; .380.U.8.C. § 251 (1958), to provide that the annual. lease 
ico for land in Alaska not within any known geological structure: 

1 At various datés thereafter, “Colorado submitted applications for the extension of ee 


leases issued during 1956 and submitted rentals for the sixth year of. those leaseson: the’ 
basis of 50 cents per acre under Be otest, stating that it had n0 objection to the consolidation 


of its protests... 
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of a, producing oil or gas field shall be identical with those prescribed 

for such leases covering similar lands in the other States.. 


By decision dated March 12, 1962, the land office at, Anchorage, 
“Alaska, dismissed the protest on the basis of the legislative history — 


of the act of July 3, 1958, as set forth 1 in I. W. ’, Bauler, Walter Pos, : 


Sharpe, 66 L.D. 377 (1959). . 

On appeal, the Division of. Appeals, Bureau of Land Nanavemeal, = 
In a decision. dated. February 21, 1963, affirmed the dismissal of the 
protest, pointing out that under section 4 of the Mineral Leasing Act 


Revision of 1960, 74 Stat. 789; 30 U.S.C. § 226-1 (Supp. V, 1964), 


any Hcatompentte oil and pag lease extended thereunder: shall be 


‘subject to the rules and regulations in force at the expiration of the | 


initial. 5-year term of the lease. . The decision referred to the fact. 
_ ‘that, when the applications for the 5-year extensions were filed, the 
.. rental rates for leases in Alaska had ‘been increased and that, while Q 
the regulation in effect when those terms expired may appear to have 
_- been inconsistent with the statute, it is the statute which must prevail. 
In this appeal to the Secretary, Colorado continues to question the. 


_rate of 50 cents per acre for the sixth and succeeding years of leases ~ 


on lands:in Alaska held under noncompetitive leases aed prior’ to 
July 8, 1958, but extended thereafter. — ; 
It argues ‘hate having granted valid inisee with the ee e ectan: 
sion for five years and having specified in the leases what the rate for 
the sixth and succeeding years would be, the Government would be 
abrogating its contract with the lessees if the rate of rental were 
changed. In other words, it argues that the leases, for all practical 
purposes, were for 10 years and that the rate of rental covering those 
leases issued prior to July 3, 1958, cannot be increased. 


“In the view of the Department, the charging of the higher rental 


on extended terms of leases in Alaska is not in violation of a valid con- 
tractual term. On the contrary, it i is In accordance with the mandate 
of the Mineral Leasing Act. . 

The source of the Secretary’ s. authority to'l issue oil and gas aes 7 
on the public domain is entirely statutory... Any provision in a lease 
“inconsistent with the terms of the act is necessarily invalid.. At the | 
_ time the leases here in question were issued, the Secretary had no au- ~ 
thority to issue a noncompetitive lease on land in Alaska for a fixed 
term of more than five years. Section 17 of the Mineral Leasing Act 


as amended by the act of August 8, 1946, supra, specifically pre ades 7 


that: 


Fee Leases seauad under this section shall be for a primary term of five years 
and shall continue so long thereafter as oil or gas is produced i in paying quantities. 
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The provision in the Minera] Leasing Act relating to. extensions of non- 
competitive leases in effect when the leases here in question were issued 
in 1956 is to be found in the third paragraph of section re as amended 
by the act of J uly 29, 19 54, supra, which stated : . | 


Upon the expiration of the initial -five- -year, term of any noneompetitive lease 
maintained in accordance with applicable statutory requirements and regulations, . 
- the record titleholder thereof shall be entitled to a single extension of the lease, 
~ unless than otherwise provided by law, for such lands covered by it as are not on 
the expiration date of the lease withdrawn from leasing under this section. * * * 
Any noncompetitive lease extended under this paragraph shall be’subject to the 
rules and regulations in force at the een valen of the initial DVEYeae term of 
the lease. ee : 


Thus the Secndaey: ha no 3 authority to bind the Gavatament: toa 


contract extending beyond five years, except where production had 


been obtained. Furthermore, at the time the leases here in question 
were. issued, there was no absolute, unqualified commitment on the _ 
part of the ‘Congress to give the lessees an extension. -The-extension - 


-- was to be given “unless then otherwise. provided. by law” at the ex- 


_piration of the initial 5-year term and “subject.to the rules and regu- 
_ lations in force at the expiration of the initial five-year term. of the — 
lease.” One of the rules in force at the end of the initial term of the 
leases here in question was:the new statutory provision. on rentals. 
» The Secretary i is bound bythe terms of the statute. He could not 
at the time of granting these leases have agreed to any lease term in- 
consistent with the statute. He could not bind the United. States to. 
evant an extension of that lease except to the extent that the statute 


-. authorized such extension and-the statute states unequivocally that. 


the extension shall be “subject to the rules and regulations in force.at 
“the expiration. of the initial five-year term of the lease.” - With the 
rental rates for the sixth and succeeding years changed by statute, . 
the earlier agreement in the original leases as to the rental rates for 


_ the extended period became a nullity.’ Fe 

_ The Department’s position in this matter is een by fhe iene 
lative history of section 10 of the 1958 act. ‘That section was initiated 
by the Senate Committee on Interior and Insular Affairs. In ‘its 
report on the legislation. (S. ale No. 1720, 85th one a 2d sess, 6-8 
(1958) ) the Committee said: : 


2 BA logical.extension of ‘Sopatlante argument that the ‘Government inte a . binding con- 

_tract as'to the rental-for the sixth and succeeding years by: providing the rental ‘rates for: 
those years in the lease would be that, since. the lease specified the rental rates for those 
"years the Government bound itself to extend the lease for five years after expiration of 
the initial 5-year term. As we have seen, the statute did not permit'a binding commit- ~ 
ment to extend a lease for five years. Consequently the rental provisions in the lease for 
the sixth and succeeding years must be read simply as a statement of the rental.rates for 
those years if the lease should be extended and unless the rates should be changed from 
what they were at time of issuance of the original lease, © B 
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The committee amendment, which is section 10, amends the Alaska oil pro- 7 


-viso which now grants the Secretary the authority to charge a lesser rental and : 


royalty on Alaska lands than on similar lands within the States, revoking such. 
authority. The amendment also specifically requires that the Secretary charge 
equal rents. and royalties. for similar lands in the Territory and in the States. 
An exception is made for those: who are entitled to leases under offers or 
. applications to lease which were filed prior to May 3, 1958, and pending on that 
date. #7 {his exception to the lease rental rate will not apply to any ex- 


-..tended.terms of such leases. The amendment: requires that all leases hereafter 


issued on noncompetitive Alaska lands will require: “the payment of the same 
royalty as.is required on similar lands within the States of the United: States. 
‘No reduction of this royalty figure is allowed for leases issued pursuant to offers 
or applications filed prior to May.3, 1958. Those who have leases in effect as of 
the date of the act would be entitled to maintain. their leases at the. previous 
rental.and royalty figure during the original term of the lease, BH owever, the : 


amendment CHUSES & change in the rules and regulations ; so any extended term —- 


her eafter granted on such enisting: leases will be subject to the increased rental 
and royalty figure. (Italics. supplied.) — ; a 

That the regulations issued by the Denarane with respect: to- 
rentals on noncompetitive oil and gas leases in Alaska, did not immedi-. 
ately reflect the change in the law is immaterial because regulations - 
in conflict with specific statutory provisions are nullities. The stat- 
ute itself changed the rate of rental for the sixth and succeeding 
years. of noncompetitive oil and gas leases in Alaska which had been 
issued prior to July 38, 1958, but FOr which applications for extensions: 
were filed thereafter. 
- Accordingly, it must be held that it was proper to. have dismissed = 
the protest of Colorado. | 

. Therefore, pursuant to the authority delegated to the , Solisiter by 


the Secretary of the Interior (210 DM 2.24 (4) (a); 24 FR. 1848), ° 


the decision of the Division of Appeals, J Bureau of Land. Manage- 
- ment, is affirmed. 

Ranwast KF. Host 
Assistant Solicitor. 


‘UNION OIL COMPANY OF CALIFORNIA 
A-80085 | ps3, Decided Trily 2 rae 1964 


_ Oil and. Gas ‘Leases: Applications’ 


An oil and gas lease offer signed by an adores in fact is not to be Siected Q 

_ for failure to accompany it with evidence of his authority to sign the offer — 
and lease if the offer contains a reference to.a land office record in which the 
pertinent information has. been. filed. 
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Oil and Gas Leases: Applications 


An oil and gas lease offer signed by an attorney in fact for the offeror is 
properly rejected where it is not accompanied by a statement of the attor- 
ney’s possible interest in the offer and the lease, if issued, and, if there is 
such interest, the further statements as to the-attorney’s qualifications to 
hold an oil and gas lease as required by ceper imental regulation. 


APPEAL. FROM Aue BUREAU OF LAND MANAGEMENT 


Union Oil Company of California has appealed to the Secretary oe 
the Interior from a decision of the Division of Appeals of the Bureau 
of Land Management, dated April 2, 1963, which affirmed a decision 
of the land office at Riverside, California: rejecting its noncompetitive 
oil. and gas lease offer on the ground that the offer was defective. 

The appellant is a corporation. Its offer, filed on November 28, 
1961, was prepared in the corporate name and contained a eerefication 
of the corporate status with a reference: “See Sac—057898.”1 The sig- 

ature of the offeror was typed in the proper place, and below in the 
space labeled “By------.------- ” was written, in ink, “A. F. Wood- 
ward,” and directly below, typed, “LA-0125424.” Although the deci- 
sion of the land office does not disclose the reason for the conclusion 
that the offer was not entitled to priority, there is a notation, to which 
the decision referred, in red pencil on the offer form which reads: . 


Attorney-in-fact can not use the Reference to serial number method to show 
qmuthonity.? anid eee (43 CFR 192.43 (e) (4) ) 


re Se ee 


‘Reference to Serial Number For Person signing Offer For corporation is For 
an officer of the corporation (43 CFR 192. 42(f) ) 

The appellant appealed on the grounds that an attorney: in fact 

- may sign an offer, that the special power of the attorney in fact was 
on file in the land office, that a corporate offeror may use a reference 
to certain materials previously filed, and that the attorney in fact 
was a quasi-officer of the corporation so that no other documentation 
was necessary under the pertinent regulation, 43 CFR, 1964 rev., 
192.42 (f), now 43 CFR, 1964 Supp., 3128.2(g). 

The Division of Appeals affirmed on the grounds that an attorney 
in fact is not an officer of the corporation; that the applicable regu- 
lation, requires evidence of the authority of an attorney in fact to 

sign an oil and gas lease offer to be filed with the offer and that 
compliance with this requirement cannot be effected by reference 
to a record in the land office containing such evidence; and that, when 


1The record does not indicate the significance of the Sacramento file thus referred to, 
but it is assumed that it contains the information about Union Oil Company of California 


'. which satisfies the requirements of the regulation specifying the qualifying information a 


corporate offeror must furnish with.an oi] and gas lease offer. 43 CFR, 1964 rev., 
192,42 (£), now 48 CFR, 1964 Supp., 3123.2 (g). : . , 
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an offer is filed by an attorney in fact, separate statements must be 
filed with the offer by the offeror and the attorney in fact stating 
whether or not there is any agreement or understanding between them 
or any other person iuvolvine an interest in the lease when. issued. 
43 CFR, 1964 rev., 192.42 (e) (4), now 48 CFR, 1964 Supp., 3123.2(d). 

The regulation.on disclosure of the authority of an attorney in 
fact which was applicable to the lease offer in question provided that 


Hach offer, when first filed, shall. be peeronnenet by: 
* me * e oe 
(8) (i) Except in a ease orhieke an oifider of a corporation signs an offer on 
behalf of the corporation (as to. which see paragraph (f) of. this section), 
evidence of the. authority of the attorney in fact or agent to sign the offer and 
lease, if the offer is signed by such attorney or agent on behalf of the offeror. 
43 CFR, 1961 Supp., 192.42(e) (8) (i). 


Additional requirements necessary to qualify an offer filed by: an 
attorney in fact then specified that 


Tf the offer is signed by an attorney in fact or agent, or if any attorney in 
fact or agent has been authorized to act on behalf of the offeror with respect 
to the offer or lease, separate statements over the signatures of the attorney in 
fact or agent and the offeror stating whether or not there is any agreement or 
understanding between them, or with any other person, either verbal or written 
by which the attorney in fact or agent or such other person has received, or is 
to receive, any interest in. the lease when issued, including royalty interest or 

interest in any operating agreement under the lease giving full details of the 
" agreement or understanding, if it is a verbal one; the statement must be accom- 
panied by a copy of any such written agreement or understanding; and if such 
an agreement or understanding exists, the statement of the attorney in fact: or’ 


agent should set forth the citizenship of: the attorney in fact or the agent or = 


other person and whether his direct and indirect interests in oil. and gas leases, 
applications, and offers including options for. such leases or interests therein 
exceed 246,080 acres in any one State, of which no more than 200,000 acres may 
be held under option * * *, The statement by the principal (offeror) may be 
‘filed within 15 days after the filing of the offer. * *'* 43 CFR, 1964 rev., 

192.42 (e) (4) (i), now 438 CFR, 1964 Supp., 3123.d (1). 


An exception to these requirements provides that — 


If the power of attorney specifically limits the authority of the attorney in 
fact to file offers to lease for the sole and exclusive benefit of the principal and ‘not 
in behalf of any other person in whole or in part, and grants specific authority - 
to the attorney in fact to execute all. statements of interest and of holdings in 
behalf of the principal and to execute all other statements required, or which 
may be required, by the Acts and the regulations, and the principai agrees therein 
to be bound by such representations of the attorney in fact and waives any ‘and 
all defenses which may be available to the principal to contest, negate or disaffirm 
the actions of the attorney in fact under the power of attorney, then the require- 
_ment.that statements must be executed by the offeror will be dispensed with and 
‘such statements executed by the attorney in fact will be acceptable as. com- 


5 290 DECISIONS OF THE DEPARTMENT OF THE ‘INTERIOR [TL LD. 


pliance with the provisions of the. regulations. 43 CFR, 1964. rev., 
192.42 (e) (4) (ii), now 48 CFR, 1964 Supp., 3123.2(d) (2). 

“The penalty for failure to file es spalifying statements was Pre’ 
| Sia bad as follows: : 

Hxcept as provided. in subparagraph (2) of this onbaarapls an offer will be 
rejected and returned to the offeror and will afford the applicant no 0 priority ae 
[43 CFR, 1954 rev., 192.42 (g¢) (1). Jo 

ME OR Oh * wo:  * eo oe 

Except if the power of attorney is within the purview of paragraph (e) (4) (ii) 
of this section, the offer is signed by an attorney in fact or agent in behalf of 
- the offeror and the offer is not accompanied by a statement over the offeror’s 
own signature with respect to holdings and citizenship and by the statements 
and evidence required by paragraph (e) (4) of this section, and such statement 
by the principal (offeror) is not filed within 15 days after the filing of the offer. 
43 CFR, 1961 Supp., 192.42 (g) (1) (iv)? 


The appellant. contends its offer was not in aelion of | 
192.42(e) (3) (i), supra, for failure to accompany the offer with evi- 
dence of the authority of the attorney in fact to sign the offer because. 
it made reference to a land office * file in which the required power of © 
attorney had been placed. It.says that this practice has been sanc- 
tioned by several offices of the Bureau of Land Management and 
quotes from letters and decisions of these. offices statements that sup- 
‘port its positions. — 

- In several recent’ decisions the Department has considered some 
~ aspects of the general problem of using a reference to a previously 

filed document in lieu of filing the document again in connection with’ 
another filing. See George N. Keyston, Jr., Ltd., 70 1.D. 156 (1963) ; 
Charlotte E. Brown et al., 70 I. D. 491 1 (1968) ; William 8. Kilroy et al, 
70 I.D. 520 (1963). 

While each decision depended: upon: the paral regulation .in- 
volved, together they offer some guidelines for interpreting the regula- 
tion involved in this appeal. K eyston held that a reference is not 
sufficient if the regulation. lcs Hae a “copy” of documents “and 
showings as to the qualifications * “accompany * * * ? the later filing, » 


“2 The existing seeaih pus are not materially: different, from those in effect on Novem-. 
ber 28, 1961, on the matters discussed in. this decision. Subparagraphs (e) (4).(i) and 
(gz) (1) ‘of section 192.42 were further amended in the form published February 15, 1964.. 
(29 -F.R. 2502), to be effective on the 60th calendar day following the publication date 
but without any change in their effect on the Tmatters eiscusred) in this decision (now 43 
CFR, 1964 Supp., 83123.2(d) (1) and 8123.3 (b)}. 

~4-While the power. -of attorney. had been filed in the Los Angélea land office: and the oil 
and gas lease offer with the Riverside land office, this difference, if otherwise pertinent, is 
not material here because the Los Angeles office has been Closed and its duties were trans- 
ferred to the Riverside office. 26 F.R. 10368 (1961).: 

: “4FPor example, a letter dated June 30, 1961, from: the Chief, Dison of Minerals, Bureau 
-of.Land Management, to appellant said: . 
“This requirement for filing such power of attorney. with eens offer will. be dispensed : 

with where the power of attorney was previously filed with the respective land office having 

jurisdiction over the offered lands.and the subsequently filed offer makes referetice thereto.” . 
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Sereealas when the following paragt aph. contr trolling a related situa- 
tion specifically provides for the use of a reference to an Soe filing. 
Brown, however, pointed out that “furnish” does not mean “accom- 
pany,” but that a prior filing cannot be used, even if otherwise per- 
-missible, if the later filing makes no reference to it. Hélroy, which, 
like Brown, dealt with partial assignments of oil and gas leases. By 
. attorneys in. fact, agreed that “furnish” does not mean “accompany” 
and also held that “evidence” meant “any document tending.to éstab- 
lish the truth of the point at issue,” and that a reference to a, prior case . 


: record i in which a document was. filed was evidence of that document. 


192.42 (e) (3), as. we have’ seen, demands that‘ ‘evidence” of the 


. authority of the attorney in fact ‘ ‘accompany” an oil and gas offer. 


signed by an attorney in fact. Under the cases cited, it appears that 
' the reference to the prior file i is evidence and if it made i in . the offer — 


Pe itself the reference “accompanies” the offer. 


Thus, the. appellant having made a reference to.a prior filing mes 
its offer must be held.to have satisfied the regulation so far as furnish- 
ing evidence of the authority of Woodward to sign the offer is con-. 
cerned. .Thus, it was improper to reject. its offer for failure to have 

submitted evidence of the authority of Woodward to sign the-offer. 


There remains the question, of whether appellant. complied with ~ 


192.42 (e). (4), supra, which requires an attorney in fact who signs an 
offer to file the statement described i in the regulation. The appellant — 
has furnished a copy of the document which shows the authority of — 
A. FY Woodward to. act’ as attorney in fact for the appellant and. . 
~ such document indicates. that Woodward’s. authority falls within the - 


exception “described in 192.42(e) (4) (11), so that a statement by the — 


- offeror.as to the interest of the attorney in fact, or-of another per-. 
- son, in ‘the. offer and. the lease, if issued, is not required. j in this: case. 


eae ‘However, it is clear that the attorney in fact, quite apart from the — 


nt method by which evidence of his authority so to act. may have been .:- 
presented to the land office, was required in this case to file with the. 


offer the statement described in 192.42(e) (4) (i) as to his interest in | 
the offer and his possible interest in the lease sought and, if he had. 
or was to-have any interest, to. file. the required information showing 
his qualification to hold-a lease. That. obligation was immediate and 
the penalty for failure to perform it was clearly stated. in 192.42(g) 
(1) (iv). as rejection of the offer.. The fact that 192.42(e) (4) (ii). 
exempts the offeror. in this case from the obligation te file the state- 
ment called for by 192.42(e) (4) (i) does not absolve the attorney in 
fact from either the obligation to file the statements edaitee of him 
- or the Eonpeduences of his failure to dos SO. “ 
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In any event, even if the effect of the failure of an attorney in fact 
to file a statement concerning his interest. in the offer or lease is not 
covered by 192.48 (g) (1) (iv), the requirement of 192.43 (e) (4) (i), that 
he file one is mandatory and an offer that does not satisfy a. manda 
tory requirement of the regulation must. be rejected whether or. not 
the regulation specifically provides for such action. Cela R. Kam- 
merman et at., 66 I.D. 255 (1959) ; see 43 CFR, 1964 Supp., 3123.3 (b). 

The appellant contends that the filing of a statement of interest by 
an attorney in fact is not required, even though such attorney signs 
and files an oil and gas lease offer, because the effect is to require the 
attorney to declare that he truly means the statement made on behalf 
of the offeror under pain of criminal penalty in the lease offer form | 
when he indicates therein that the offeror is the sole party in interest, 
in the offer and the lease, if issued. This contention, in effect, is that 
192.42(e) (4).(i) has been repealed or superseded by 43 CFR, 1964 
rev., 192.42 (e) (8) (iii), now 43 CFR, 1964 Supp., 3123.2(c) (8), which . 
requires an. offeror to state that he is the sole party in interest in the 
offer and lease, if issued, and, if he is not, to set forth the names of 
the other interested parties, who are required to sign with the offeror a 
statement setting forth their interest. The answer is that. 192. 42(e) 
(4) (i) has not been superseded and that it and the lease form require 
_ the statement by the attorney in fact and impose a penalty for failure 
to comply. It is true that an offeror’s statement that it is the sole 

party in interest in the offer and lease, if issued, would be indicated by — 
an attorney in fact’s statement that neither he nor any other person has 
a present interest in the offer or a present agreement or understanding 
_ to acquire an interest in the lease issued in response to the offer.. But 
_ this does not mean that the sole party in interest statement satisfies 
the necessity for the attorney’s statement that there is no agreement or - 
understanding which will permit him or another person to acquire an 
interest in the offer or the lease, if issued, or in royalties : or an a operat 2 
ing agreement at some time in the future. 

Aside from the requirement. for a sole party in interest atateriont, 
it will be noted that 192.42(e) (4) (i) requires both the attorney in 
fact and the offeror to submit separate statements over the signature 
of each as to whether there is an agreement or understanding between © 
them. > It could be argued that, if the offeror states that there 3 is no» 
agreement, any statement by the attorney in fact to the same effect 
would merely be duplicative. But the regulation nonetheless requires . 
both to submit statements so as to insure as far as possible that a full 
and truthful disclosure will be made, and it does not permit the offeror 


5'The only exeeption stated is where the power of attorney is in the form. set out in 
192. 42(e) (4) (11), supra. 
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to answer for the attorney in fact. By the same token, when the 
attorney in fact speaks for the offeror in making the sole party in 
interest statement, he cannot by that act speak for himself in sane 
the requirement of 192.42 (e) (4) (4). 

The appellant’s alternative contention that its reference by serial 
number embraces both evidence of the authorization of an attorney 


in fact and his statement of interest is also unacceptable. ‘First, the 


evidence filed by the appellant on appeal does no more than to show 
the extent of Woodward’s authority to act in oil and gas leasing mat- 
ters as attorney in fact for the appellant.. There is nothing 7 this 
document which indicates a current agr eement that. Woodward was, 
or was not, to have an interest in any particular lease offers or leases _ 
or that the appellant did, or did not, intend to bind itself to refrain — 
- from any future. action granting or. cae to him or to any other | 
_ person, such interests. .Second, the ‘authority of an attorney in fact, 


once given, may continue unchanged for any length of.time and may _ 
.. thus empower the attorney in fact to file many oil and gas lease 


offers. But it is obvious that the attorney’s interest or want of inter- ~ 
‘est in offers and leases of his principal and his lease holdings and 


-. the interests and holding of other persons may vary greatly from 


- time to. time so that repeated filings of statements which reflect the — 
precise situation which prevails at the time a particular offer is filed 
-may actually be necessary to insure orderly proceedings in a land 
office. Thus, the appellant did not, in fact, furnish in the evidence 
of the authority of the attorney in fact the information required in 
the statements as to interests to be filed by the attorney with the offer, 
and, even if it had done so in this case, this would not afford a proper 
predicate for the establishment of a general rule that the information 
-as to interests contained in a document evidencing a grant of author- 
ity to an attorney in fact will meet the requirements of 192.42(e) 

_ (4)(1) while such document remains on file. 

- Accordingly, I find that the appellant’s offer was properly rejected 
because the attorney in fact did not file the required statements reflect- 
ing his own interest or want of interest in the lease offer and the 
lease, if issued, and, if necessary, his qualifications to hold'a lease. 

Charles B. Gansiles 69 I.D. 236 (1962) ; Hvelyn R. Robertson et al., 

_ A+29951 (March 21, 1963) ; United States Smelting Lefining and Me m-- 
ang Company, A-29201 (April 98, 1963). 

Therefore, pursuant to the authority delegated to the Solicitor by. 
the Secretary of the Interior (210 DM 2.24 (4) (a) ; 24 F. R. Be) the | 
- decision appenied from is affirmed as modified. 


Ernest F’, cen 
“Assistant Solicitor. - 


294 DECISIONS OF THE DEPARTMENT OF THE eu [71 LD. 


"RICHFIELD Om CORPORATION 
SHELL oe 


A-30154 
A-30228 a Decided Fly 80, 1964 


Alaska: Oil and Gas Leases—Oil and Gas Leases: Assignments or Tyans- 
fers—Oil and Gas Leases: Extensions—Oil and Gas. Leases: Rentals 


Section 10 of the act of July 3, 1958, amending the Alaska Oil Proviso of © 
the Mineral Leasing - Act of 1920 to require rentals for noncompetitive oil 
and gas leases in Alaska to be the same as similar leases for lands elsewhere 
in the United States, is not applicable to leases which had been granted 5-year: 

-extensions prior to the act as to the remainder of. their extended term, 
including a 2-year extension resulting from segregation of the lease by partial 
assignment under section 30(a) of the Mineral Leasing Act, as amended. 


Accounts: Refunds—Oil and Gas Leases: Rentals 


Tf there are applicable funds’ available, . refund. may be made of oil and. gas 
lease rentals paid in excess of that required ander the lease and applicable 
statutes and preguenaue hey 


APPEALS FROM THE BUREAU OF LAND MANAGEMENT 


The Richfield Oil Corporation and the Shell Oil Company (hereaf- 
_ ter referred to as “Richfield” and “Shell,” respectively) have filed sep- ; 
- arate appeals to the Secretary of the Interior from separate decisions - 
~ by the Division of Appeals, Bureau of Land Management, dated Sep- 
tember 16, 1963, and December 2, 19638, respectively, affirming Anchor- 
age land iies decisions which denied their applications for repayment 
of rentals allegedly paid i in excess for noncompetitive oil and gas leases 
in Alaska and dismissed their protests against the rental: rate-for the 
1ith and 12th years of the leases. 
From the Bureau decisions and information given by Richfield, it 
appears that the oil and gas leases in question in its appeal all orig- 
“inally issued for 5-year terms in 1950 or 1951.1 ‘The leases with which 
Shell is concerned in its appeal all issued originally for 5- “year terms - 
in 1951 or 1952. , - 


- 1 Richfield’s appeal: comes to this office without any of the lease. Fecords The state- 
ments made in this decision. and ‘conclusions Teached are premised upon the facts as given 
jn the Bureau. decision and by Richfield. Richfield listy the Anchorage serial number and 
effective date of the leases as follows: 011257, 011260, 011293, and 011294 (July 1, 1950) ; 
011259 (September 1, 1950); 011258-and 011295 (November 1, 1950) ; 011261 (March 1,: 
1951) ; 011262, 011288, 011290, 011291, 011292, 011302, and 011303 - (June 1,- ©1951) ; 
011287 (November 1, 1951). The leases when segregated by partial assignment bore as 
to the segregated portion the same serial number with the addition of the letter Ar 
following it. 

2 These leases by their Aches serial number sna effective dite are; 08821 ana 08999 
“(December 1,. 1951)j; 018364 (January 1, 1962); ; 018365—A,. segregated : from . 018365 
{January 1, 1952). m 
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“At cha end of the primary ‘5-year term of the eae hed were al] . 


- extended for another 5-year term, During the 10th year of the leases 
~ partial assignments were apptoved by the Bureau of Land Manage- 
ment and the leases were segregated as to the lands which had been 
assigned. ‘With the approval of the assignments, the Bureau of Land 
“Management recognized that all the leases were extended for an addi- 
tional two years: pursuant to section 80(a) of the Mineral Leasing 
Act, as amended by the act of July 29, 1954, 68 Stat. EDs which 
provided i in pertinent part as follows: — 


Assignments under this section . “may also be inde of par ts of leases which are 
in their extended term because of any provision of this Act. ‘The segregated 


lease ‘of any undeveloped lands shall continue in full force and ‘effect for two 


‘year's and so long thereafter as oil or gas is produced in paying quantities.* 


Both Richfield and Shell raised the question in the land office as:to 
the proper rental for the 11th and 12th ‘years of the leases, the addi-.. 
tional 2-year extension provided by the above-quoted statutory provi- 
sion. During the 5- -year extended terms of the leases, the 6th through 
the 10th years, rental had been paid at the rate of 25 cents per acre 
_ayear. For the 11th and 12th years, however, rental was paid, appar- 
ently under protest, at the rate of 50 cents per acre a year. Richfield 
and Shell request a refund for rentals paid in excess, alleging that a 
rental of only 25 cents per acre. was required for the 11th and 12th . 
years. and that: there is no provision of the law or regulations which 
requires or which can be validly construed as requiring a greater rental 
for those two years than for the 6th through the 10th years. 

The authority to issue leases for oil and gas in Alaska and to estab- 
lish rentals and royalties for such leases was granted to the Secretary 
of the Interior by the so-called “Alaska Oil Proviso,” section 22 of 
the Mineral Leasing Act of February 25, 1920, 41 Stat. 446. This 
section provided that rental and royalties “for leases 3 in- Alaska under 
that act. eee: be fixed by the Secretary of the Interior and specified. 
in the lease.” ‘The Secretary was authorized in his discretion to waive 
the payment of any rental or royalty not exceeding the first five years - 
of any lease for the purpose of encouraging production of petroleum 
products in Alaska. Under the authority of this act, the Secretary | 
had: provided i in the requisite lease forms of the ‘Department and by- 
departmental regulation (43 CFR, 1954 rev., 192.80(a)). an annual 
~ rental. rate of. 25, cents per acre for the sixth and succeeding years ofa. 
8 This section was further amended by section 6 of the act of September 2, 1960, 74 Stat. 


7 790; 30 U.S.C, §187a (Supp. V, 1964), expressly making the 2-year extension resulting 
from segregation by partial assignment inapplicable to leases issued after September. 2, © 


1960, unless the lease was held beyond its. primary term by production or the payment of — 


“at compensatory royalty.. The 1960. amendment is not applicable, therefore, to the leases | 
involved here as ed were issued prior to the aur of that act. : : 
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noncompetitive lease outside of a known geologic structure in Alaska, 
although the prescribed annual rental rate elsewhere in the United 
_ States as to such leases for the sixth and succeeding years was 50 cents 
per acre. 

In concluding that 50 cents per acre was the proper et rate for 
the 11th and 12th years of the leases, the Bureau decisions held that 
these leases were subject to the same rental rates as leases elsewhere for 
those two. years because of an amendment to section 22 of the Mineral 
Leasing Act. This amendment, made by section 10 of the act of July 
8, 1958, 72 Stat. 824; 30 US. C. $ 251 (1988), pone in a part 
as follows: ° : . aia, 

* eM Provided, That the annual lease ontuis for lands in the Territory: of 
Alaska not within any known geological structure of a producing oil or gas 
field and the royalty payments from production of oil or gas sold or removed. 
from such lands shall be identical with those prescribed for such leases covering 
- ghnilar lands in the States of the United States, except that leases which may 
issue pursuant to applications or offers to lease such lands, which ‘applications 
or offers were filed, prior to and were pending on. May 3, 1958,-shall require the 
payment of 25 cents per acre as lease rental for the first year of such leases; 
- but the aforesaid exception shall not apply in any way to royalties to be required ’ 
_ under leases which may issue pursuant to. offers or appeals filed prior to - 
. May 3, 1958. 

The Secretary of the Interior shall neither prescribe nor approve. any coopera- 
tive or unit plan of development or operation nor any operating, drilling, or 
. development contract establishing different royalty or rental rates for Alaska 
lands than for similar lands within the States of the United States. 


In applying this provision requiring rentals to be identical with those 
prescribed for leases in the “States of the United States,” the Bureau 
relied upon the following statement from the Senate Committee on 
Interior and Insular Affairs’ report on the bill which was subsequently 
enacted as the July 3, 1958, act. = = No. 1720, 85th Cong., 2d § Sess. 

7 (1958) ): 

Those who nave ISAAGh in effect as of the date of the act would be entitled to 
maintain their leases at the previous rental and royalty figure during the original 
term of the. lease. However, the amendment causes a change in the rules and 


regulations ; ‘so any extended term hereafter granted on such existing leases 
will be subject to the increased rental and royalty figure. (Italics supplied.) 


Both appellants object to the Bureau’s reliance on the quotation 
. from the Senate report, especially the italicized phrase, but for 
varying reasons. Shell contends that the report should not be con- 
sidered at all because the general rule is that reports and other matters 
of legislative history used as aids in construing a statute should not be - 
considered where the language of the statute is plain and unambiguous. 
It contends that there is no ambiguity or uncertainty in the statutory 
language here. It points out that the statute uses the word “shall” 
and asserts that the common and ordinary usage of that word always | 
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refers to the future. It contends that there is nothirig { in : the sestnis . 
to indicate an intent that it should be applied retroactively to leases — 

issued prior to its enactment, and that retrospective construction of 
the 1958 act is inconsistent saith the general policy of Congress in its 
various amendments of the Mineral Leasing Act to protect rights 

previously granted lessees under existing leases. It contends that. 
the act of July 3, 1958, would be unconstitutional if interpreted to 

apply retrospectively to ‘Ipqaes issued prior to its enactment and, there- 

fore, should be construed to sustain its constitutionality. 

a Richfield does not object to consideration of the Senate report but 
seeks to make a distinction between the type of extension it contends 


was contemplated in the italicized phrase of the quotation above and — 


that resulting from the partial assignment of the lease in its extended 
. term pursuant to section 30(a) of “the Mineral Leasing Act, as pro- 
vided in the act of July 29, 1954. It contends that the 2- -year period 
- following the 10th year of the leases involved here was not an ex-: 
tended term which was “granted” in the sense that the language of. 
- the committee report uses that term. It states that under the July 29, 


1954, amendment of section 80(a) the leases were automatically ogre: o 
tihoed” by the partial assignments in the 10th year by the mere act 


of the lessee’s making the assignments. It notes that under that pro- 
vision there is no language making the continuation of the lease for 
the 2-year period subject to existing rules and regulations. It. con-. 
trasts this with the statutory provisions authorizing 5-year extensions - 
beyond the original 5-year lease terms, where there is express statu- 
tory language to the effect that the renewed or extended leases will 
be subject to rules and regulations in effect at the énd of the 5-year 
primary term of the lease, section 17 of the Mineral Leasing Act of: 
1920, as amended by the act of August 8, 1946, 60 Stat. 951, and the 
act: of July 29, 1954, 68 Stat. 584; 30 U. S, C. § 206 (1958). Tt states 
that the quotation from the Senate: committee report refers to these 
5-year extensions where leases are subject to changes in the rules - 
and regulations under these acts and not to other extensions or con- 
tinuations where there is no such express statutory language.’ | 


Richfield has submitted copies of two letters by the Associate Solici- 


tor for Public Lands and the-Acting Associate Solicitor for Public 
Lands, respectively, making a similar distinction between the 5-year 
extention under section 17 and certain other extensions, which need’ 
not be mentioned here, and concluding that the rental rates in effect. 
when the lease issued governed rather than those necessary under 
~ the 1958 act amending the Alaska Oil Proviso. The same rationale 
was S given in the letters as that made by Richfield, that there were no © 
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provisions making the senenustions: or sxinsions sub} ect to rules and 
~ regulations in force at the expiration of the primary term of the lease. 
_ Shell, however, would not make the distinction to which Richfield 
accedes. bolwoen the 5-year extensions. under section 17 and the partial 
assignment: extention under section 30(a). It contends that the sec- 
: tiga. 17 reference to rules and regulations has been interpreted as. 
relating only to routine, procedural matters as distinguished from 
substantive. matters, and that the J uly 8, 1958, act cannot be retro- 
. spectively applied to leases issued prior to its enactment “under the: 
guise of considering it as constituting: a rule or regulation.” 
Both appellants refer to a provision in the leases that they are 
- subject to the. terms and: ‘provisions of the Act of February 25, 1920 (41 Stat. 487, 
80 U.S.C. 181, et seq.), as amended, * * * and to all reasonable regulations of 
the Secretary of the Interior now or hereafter in force when not inconsistent 
_. with any express and specific provisions herein, which are made a part hereof. 
- Richfield argues that this provision means that the express rental 
provision.as contained in the leases cannot be changed except in ac- 
cordance with the Mineral Leasing Act as it existed on the effective 


 .date of each of the leases or at the time when each. of the leases was: 


granted a 5-year extension, or by virtue of any regulation in force — 
on the above-mentioned dates when not inconsistent with the express. 
rental provisions. It contends that the Bureau ignored the fact that 
the regulations. in effect when the extensions were granted provided 
for only a 25 cents per acre rental for leases in Alaska in their sixth 
year and thereafter. It states that 43 CFR 192.80 (a) (1), as amended 
and in effect. from April 21, 1961, to October 16, 1962, provided: 
7 The lease rentals for the primary and extended terms of all oil and gas leases 
which issued. prior to September. 2, 1960, shall be payable at the rates in effect-at_ 
-that time and prescribed in the lease. _ . _ 
It contends that this applies to the leases for lands in Alaska as well — 
as leases for lands elsewhere in the United States and makes it clear 
that the increase in rentals on Alaska leases should only: affect. those 
-. leases which are issued after the date of the 1958 amendment to the — 
- Alaska Oil Proviso. It notes that the regulation has now been penenec? 
so that it reads as follows: | 
For the sixth and each euceeaaing year of a lease which issued prior to Sep- 
tember 2, 1960, and in the State of Alaska of any lease whose initial term 
expired on or after July 3, 1958, rental shall be payable at the rate of 50 cents 
per acre or fraction thereof. 438. CRFR,. 1964 SuuD. ., 8125.1(a) (1), formerly 
43 CPR, 1964 rev., 192.80 (a) (1). 
_ Richfield contends that this regulation 3 1s applicable only to the 6-year ot 
extensions and is not applicable to other types of extensions or con- 
tinuations, even though it may have been in effect when the partial 
3 assignments of these leases were e filed. 
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“Shell, however, in: referring to the lease provision, quoted above, 
states. that any change i in a rule or. regulation must be consistent with © 
the terms of the lease when it issued, and, therefore, if the act of 
July 8, 1958, can be considered as constituting a rule it is inconsistent 
with: the ease terms. provided for rentals and. thus cannot be validly 

applied to the leases here in question. 
_ Thus, although both appellants are ecncarned only with the rentals. 
for the 11th and 12th years of the leases, they suggest two different - 
Views in applying the act of J uly 35 1958, as to what and when leases 
may be affected by it. 
In Colorado Ou and Gas Corporation, cae . D. 284 (A-80008, July 
. oT, 1964), the Department held that the increased rental rate required 


ty the act.of July 3, 1958, applies to the extended 5-year term of. - 


leases which were iégued prior to that date and extended after that. 
date. To that extent, then, Shell’s a = been rejected. oe 
, Richfield’s accepted. te | 
This, however, does not decide the issue involved -in 1 the present 
appeals. In considering that issue, it is apparent that there are sub- 
~ stantial differences between. the statutory provisions authorizing the 
5-year. extensions, to which the increased rentals apply, and those © 
providing for the 2-year extension resulting from a partial assign- _ 
ment. Section 17 specifically provides that a lease extended for five 
_ years shall be subject to the rules and regulations in force at. the 
. expiration. of the initial 5-year term of the lease. Section 30(a)- has 
~ no such provision. as to leases extended for two years. Although a 
lessee has to file a partial assignment of a lease which has to be 
z approved. by this Department in fotder to bring into operation the 2- 
year extension under section 30(a), the statutory and lease terms make’ 
this extension automatic without any limiting language. Under sec- 
‘tion-30({a) Congress has provided that the Secretary of.the Interior 
‘ shall disapprove an assignment only for lack of qualification of the. 
hs assignee or sublessee or for lack of sufficient. bond. Therefore, there 
is a statutory duty.upon the Secretary to approve such an assignment 
if the lease is in good standing and all requirements have been satisfied. 
. There are no statutory or regulatory provisions which would authorize | 
this Department to condition the approval of a partial assignment 
upon an.agreement to a higher rental. The only provision which | 
might be deemed to require such a change is the 1958 act. However, 
without some prior reservation of such authority in the statutory and 
lease terms, as is true in the case of the 5-year extension, there 1 1S lack- 
ing’ z authority: te toi impose.a higher rental rate. | 
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Five-year extensions under section 17 are “granted” by the De- 
partment. Two-year extensions under section 30(a) are considered 
to be granted by the statute without the necessity for administrative 
action. It seems reasonable then to read the language previously 
quoted from the Senate committee report, that “any. extended term 
hereafter granted on such existing leases” (italics added) will be sub- 
ject to incréased rental rates, as indicating that the increased rental 
provision was intended to apply to oye extensions and not to section . 
80(a) extensions. . 

Therefore, we hold that if the 5-year extension of a ‘ass were 
granted prior to July 3, 1958, the rental rates in the lease remained 
inchanged for the succeeding years after the act, including the ex- 
tended term provided for by section 30(a) where a partial assignment 
segregates the lease. It follows that payments of lease rentals for the 
1ith and 12th years of the leases under consideration in amounts 
gr eater than 25 cents per acre were in excess of that a under the 
_applicable law and regulations. | 

It appears then that the appellants are entitled to refunds under 
section 204 of the Public Land Administration Act of July 14, 1960, 
74 Stat. 507, 48 U.S.C. § 1874 (Supp. ‘V, 1964), which repealed previ- | 


ous acts quihoriine repayments and consolidated the authority under . 


_one provision. The act provides: 


In any case where it shall appear to the: satistaction of the Secretary of the . 
Interior that any person has made a payment under any statute relating to the 

sale, entry, lease, use, or other disposition of the public lands which is not re- 
quired, or is in excess of the amount required, by applicable law and the regula- 
tions issued by the Secretary, the Secretary, upon application or " otherwise, may ° 
cause a refund to be made fr om applicable funds. 
When these cases are returned to the Bureau of nana: Management, 7 
_ the facts constituting the basis for repayment as set forth in this deci- .. 
sion, especially with respect to those leases involved in Richfield’s ap- 
peal, should be verified. If they are; a porn Son be made: from 
available applicable funds. ; 

Accordingly, pursuant to the dithoriy aaa to the Solicitor by - 
the Secretary of the Interior (210 DM 2.24 (4) (a); 24 FR. 1848), 
the decisions appealed from are reversed and the cases are remanded - 
to the Bureau of Land ee emai for appropriate action 1 consistent = 
with this een: ; 
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Contracts: Appeals—Public. Records 


Pinal determinations concerning:.the. disclosure to contractors of records that 


the custodian of the records is unwilling to produce are, asa matter of ~~ 


general practice, made by the Solicitor where the disclosure sought is not" 

connected with any pending contract. appeal, and by the Board of Contract 

Appeals where the records are sought in conpecucn with a pending contract 
appeal. . 


Public Records 


The phrase “prejudicial to the interests of the ‘Government, ” ag a in the. : 
statutes and regulations pertaining to disclosure of records of the Depart- 
- ment of the Interior, ordinarily comprehends, those documents as to.which .. 

- the Government DOSSORPE a privilege eee disclosure under the law of.. 
‘evidence. .’ 


Contracts: Aypeale—-Bules of Practice; : Evidenoe_Publie Records 


_ The question of whether particular documents; sought by: a contractor for use — 
| fo Gonnection witha contract appeal, are: “within or without: the scope of the 
Government’s privilege against disclosure is a question that calls for ‘the 
evaluation of such factors:as: (1) the relevancy of the documents to the 
subject matter involved in the appeal; (2) the necessity of the documents 

for the-proving of the appellant's case; (3) the seriousness of the danger 

.. :to. the public interests which. disclosure of the documents would involve; 

- (4) the presence in the documents: of factual data, on the one hand,.-or of 
‘policy opinions, on the other; (5) the existence of.confidential, relationships 
which disclosure of the documents might unduly impair ; and (6) the normal - 

. desirability’ of full: disclosure: of all facts'in the Desetons oF emit party 
“>: tothe. appeal. ; . 


BOARD OF CONTRACT APPEALS. — 


The instant decision. is necessitated by disagreement between the 


| artics concerning the extent to which appellant is entitled to inspect. ae 


‘Government records that involve the contract under which the appeal 
‘arises.. The contract was for construction of the Southside Canal of — 
the Collbran Project. in Colorado, and the documents in dispute are 


contained: in: the files: of the offices of the Bureau of Reclamation: at ie 


Denver and Grand Junction, Colorado. 
> On February 24, 1964, a motion for the production. of documents was 
filed with the. Board by appellant. . This motion was discussed. at a 
conference held: before the Chairman of the. Board, pursuant to 438 
CFR 4.9, on February 26, 1964. The Chairman stated, ‘in. substance, 
that it. was the policy of the Department to make aoailabis to. con- 
Lars: without technicality, all documents material to appeals taken 
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by them that Sean bé snale available.” + He also indicated that the 
Board would not be in a position to determine the issues presented by | 
the then pending motion until those issues had been narrowed through 
such means as the submission of contested documents for examination . 
_ by the Board? Counsel for ee thereupon withdrew the motion 


a to, produce.? 


In @ letter»dated March 26, 1964, Guinea for appellant asked the - 
Department Counsel to make ‘available for inspection all documents 


In sixteen broadly described categories. Virtually every document - 


that had any connection at all with the construction of the Southside 
~ Canal of the Collbran Project could be ae to come within the scope 
#: of this ‘request. - he 
‘Department Cina responded by a letter ‘abted April 23, 1964, nm 
which he expressed a, willingness to make available all documents) per-. .. 
taining to the Southside: Canal, with certain. exceptions. . ‘He stated 
the following exceptions: : : < 


2 .{1)- Inter-office or intra- office communications. os 2 

(2) Opinions, deductions or -conclusions made - by engineers, designers or 
geolog ists.in the design of the Southside. Canal. 
(3) Personal notes or diaries of individual members of the Bureau, of Recla- 
mation staff. ; 

(4). Supporting ep icttiations to feasibility of. pre-bid engineer’ s estimates. 


~... Counsel for appellant opposed recognition of these exceptions: in a 
letter to the Department Counsel dated May - 1, 1964, and ina letter to 
the Board dated Miy 6, 1964. 
. Department Céansel, In a letter to counsel for appellant dated: ‘May 
| 19, 1964, cited and quoted various authorities relating to the scope of- 
~ ‘the privilege of the Government to withhold information possessed 
by it from disclosure. . “He concluded as follows: . 
eo Tt is submitted that. the rules of law set out in these cases support the position 
7 expressed in my letter of April 23, 1964 to you. We are willing to produce.all | 
geologic logs, soil tests, quantity computations, and all factual data of any nature 
which may have been made during the investigation of the Southisde Canal. We 
are willing in this case to produce the inspeector’s reports.. We are willing to 


“show you any basic. engineering data which was produced during or before con- . 
struction. All project photographs will be made available. In brief, all, factual : 


3 = information will be made available to you. 


'The foreging represent my views as te items which the Government should be 
required to make available. However, if. the Board should disagree with the 
above views, and should consider that additional material should be made avail- 
able, I will strongly recommend to the custodians of the sundry records in ques- 
tion that they produce any material that the Board believes should be subject 

27, pp. 43-45. pH . 


2 Ibid. 
8 Ibid. 
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to your inspections. Should a dispute arise as to whether any particular: docu- 


ments should be produced, I: am. also willing: to. agree to recommend to the record. . 
custodians that they forward the same to the Board. for their inspection and 


" decision as: to: whether they. should be made available ‘to you. T.am confident | 
‘that: the- custodians of the: records. will: comply with these 1 Omen da eons. = 
“prompuly. a Pas a oe a ak 
_ Counsel for appellant in a: ‘lettin ragéived: by: the ae on J une 10, : 
1964, disagreed with the Department Counsel’s view of the law, ca 7 
requested. ‘that “the. Board: direct the full production. of documents 
sought by the appellant anid as agreed at the pre-hearing conference.” 


We regard this request as being, in substance, a motion for production . 


of‘all: of the documents described in the letter of March 26, 1964. : 
The disclosure. of records of the Department of the Taterior 3 is the. 
subject: of specific statutory. provisions. Section 1 of the Act of | 
| August 94, 1912, 37 Stati 497, as amended, 5 U. S. C.. sec. 488, , states, | 
in pertinent part: : | 


_ The ‘Secretary. of the Interior, or any of the officers: of that Denatemeut ‘may, see 


when not prejudicial to the interests of the Government, furnish authenticated 
Or. unauthenticated copies of any official books, records, papers, documents, maps, 
plats, or diagrams within his custody, ROA Oe < 


Section 2 of thes same Act, 5.U. S. C. sec, 489, states: 


“Nothing in this Ket ‘shall ‘be construed to limit or restrict in any manner the. 


authority: of: the Secretary of the’ Interior to prescribe such rules and regulaions.. 


as he' may: deem proper governing the inspection of the records. of ‘said: depart- 


"ment and. its. various’ bureaus, by the general public, and any ‘persron having any. - 


particular ‘interest in any of- such records ‘may. be permitted to:take:-copies.of:. ~. 
such. records . “under such. rules and regulations as may be _Drescribed by: the - 


Pg Secretary, of the Interior. 


These. statutory provisions hae oan, fen by. regulations, 
4B: CER. 2.1-2.20, adopted by the Secretary of the Anterior. are key’. 
ee substantive section, 43 CFR2.1, reads as follows: ot 
Unless: the. disclosure. of matters of: official record: Sould be prejudicial to the ~ 
interests of the: Government; ‘they shall be'made available. for inspection or copy- — 
ing; and copies may be furnished, during regular’ business hours at the request 
of’ persons properly. ‘and: directly concerned. with such matters. _ Requests for 
permission ‘to inspect official records or for copies: will be handled with due 
; regard, for the. dispatch. of other public business. Bi 
_ The procedural system prescribed by the regulations contemplates. 
that the initial determination as to whether a record should be dis- 
closed will‘be made by the custodian of the record or, in certain situa- _ 


| oe tions, by: the. head. of the bureau. or. office concerned. s The initial de- | 


co 4 The omitted portion’ of. the ‘Section relates :to. the fees to be charged for copies 30° 
furnished. 
543 CFR 2.2, 2.6, 2.20. 
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termination may be appealed to, or, in ‘certain situations, reviewed 
on his own motion by, the Secretary of the Interior... 

The regulations further provide that the Solicitor of the Depart- 
~ ment of the Interior “may exercise all the authority of the Secretary” 
in making final determinations as to whether particular records should — 
be disclosed.? Other regulations adopted by. the Secretary, those © 
relating to. the Board of Contract Appeals, provide that the “Board | 
‘may, in its discretion, decide questions which.are deemed necessary 
for the complete decision on the issue.or issues involved in the appeal, bs 
including questions of law.®” Complete decision of the issue or issues 


» involved in an appeal may well necessitate the decision of questions 


relating to the disclosure of records that:are eee, by one party or 
_ the other to be pertinent to such issue or issues. | 
Neither of the delegations mentioned in. the preceding earn 


' purports to be exclusive.. The. general practice followed under them — 


is for the Solicitor to act in those cases where the disclosure sought is 
not connected with any pending contract appeal, and.for-the Board 
- to-act:in those cases where the records are-sought, for purposes. of 
discovery or for use.as. evidence, in connection. with a pengsiey contract. 
appeal.. Hence, no problem.of jurisdiction exists. 

‘The basic issue presented for our decision is whether the deamcrits 
that counsel for appellant wants to see, but that, are not within. the 
classes of documents. Department, Counsel is willing to. produce, are 
documents. whose. disclosure would. be.“prejudicial to the interests: of 


the. Government,” within the meaning of the statutory and: regulatory. 


_ provisions: quoted: above. The regulations impose specific limitations — 
upon ‘the disclosure of documents classified as “Top Secret,” “Secret,” 


“Security Confidential,” “Restricted” or “Confidential,” * but none “Of: tn 


- the documents here in question are alleged to be so designated. As the. 
~ Chairman of the Board’ noted: at the conference, the policy of the De- 
- partment has been to favor substance over technicalities, disclosure 

over non-disclosure.?® Nevertheless, as he also pointed’ out, this does _ 

not mean that everything the appellant wants to see must be ‘furnished : 

irrespective of its legal. availability.’ te Broadly expressed, the policy. 7 


followed by the Department. is that “restrictions. on the publie’s:right | 
to know how the public business is. conducted: should. be held: fon eo 


minimum.’ 912 


Ibid: 
TTbid. aya ‘supplemental aclegation: ‘to. me same ‘effect. is contained in: 24° rR. .1848, 210: 
DM 2. 2A (9). . 


825 E.R: 2115, 211 DM 2.1. This. delegation 1 is repeated: in 43 CFR 4.4: 
» €©43 CER 2.2(c). 
10Tr. pp. 48-45. - 
 Thid. : 
4 Solicitor’s Opinion, 164 I.D. 463. (1957). 
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For ie purposes of this appeal it is unnecessary to abana to de-: 
- fine all the situations that reasonably might be comprehended ‘within 
the phrase “prejudicial to the interests of the Government. »” It is 
enough to say-that documents against the disclosure of which the. Goy- 
_ ernment: possesses a privilege; as that term is used in the law of ‘evi- 
dence, would ordinarily: be comprehended within the phrase. ‘This | 
is because the existence and. scope of the Government’s privilege i 
against disclosure, as fashioned by the- decisions of the Federal Courts 
applying the law of evidence, are founded upon and measured. by the 
. prejudice to the public interests that would result if. the particular 
document or class of documents in issue were to be divulged. eee 
Our conclusion that documents as to which the Government possesses 
privilege ordinarily may be withheld from disclosure in. proceedings 
before the Board is further buttressed by the fact that:the Rules of 
Civil: Procedure for:the United States District Courts—which are 
noteworthy for their liberality in matters of discovery **—expressly 
exempt. privileged documents from theit compulsory eae re- 
quirements. Sodothe rules of the Court. of Claims.** —- | 
In the landmark decision of United States v. Reynolds a ‘the Su 


Os “preme Court upheld. the Government’s refusal to produce, in. & ‘suit 


brought.under the Federal Tort Claims Act, the official accident inves- 
tigation report of the crash ofan Air Foreé plane in which three 
civilian observers were killed, for whose death. the suit had been 
brought. Excerpts from the opinion that express principles Sepia 
_ tothe disp osition of the instant motion are set out: below : : 


“# # The ‘court: itself must determine whether the circumstances are appro- 
_ priate for the claim of: privilege, and yet-do so without foreing ‘ae disclosure of 
. the very thing the privilege i is designed to protect. ail dae ae 
. a oe % OR eo *k : a 

* * * On the. record: before the trial court. it. appeared that this accident. oc- 
curred | to a military plane which had gone aloft to test secret electronic equip- 
ment. Certainly ‘there was a reasonable danger that the accident investigation 
' report would ‘contain references to the secret electronic equipment Sa was the 
primary concern of the mission. 

* * © hereafter, when the formal claim of. erase was filed by the Secre- 
tary of the Air Force, under. circumstances indicating.a reasonable possibility 
that military secrets were involved, there was certainly a sufficient showing of 
privilege to cut off further demand for the documents on the showing of neces- 
sity for its compulsion that had then been made. 2 


- 3 See United States v. Reynolds, 345.U.S8. 1 (1953) ; Machin v. Zuckert, 316 F. 2d 336 
(1963), cert. denied 375 U.S. 896 (1963); Kaiser Aluminum & Chemical Corporation V. 


| United States, 141 Ct. Cl. 88 (1958) ; ef. Duncan v. Cammell, Laird & Co. (1942), A.C. 624. 


14 See Hickman vy. Taylor, 329 U.S. 495 (1947). 
i¢ Wed. R. Civ. P. 34. ; 

16 Ct. Cl. R. 39 (b), 40 (a). 

a7 Avera note 13. 
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_In each case, the showing of necessity which is made will determine how far 
_the court should probe. in satisfying ‘itself that the occasion for invoking. ‘the'priv- 
ilege ig appropriate. ‘Where ‘there isa strong showing of necessity, the claim, of 


privilege should not be lightly accepted, but: even the most compelling necessity ‘ 


‘cannot overcome the ‘claim of privilege. if the court is ultimately satisfied. that 
‘military secrets’ aré at: stake." A fortiori, -where necessity: is: dubious; a- ‘formal 
-claim of privilege, made: under: the circumstances of. this case, will have to pre-.. 


vail: Here, necessity: was. greatly: minimized ; by. an available alternative, which | 


might have. given respondents [the claimants] the evidence to make: out their 
“ease without forcing. a showdown on the. claim. of privilege. “By their failure 
‘to ‘pursue that. ‘alternative, respondents have posed the ‘privilege ‘question’ ‘for mh 
. decision with the: formal claim: of privilege set against a mabteus shone of 
“necessity.. a fig ee : be 
There is. nothing 1 ‘to. suggest: that the electronic ‘equipment, in: this’ case,. had 
any. causal connection with the accident, _ Therefore, ‘It should be possible for: 
‘Tespondents. to adduce the essential facts.as to causation without resort to. mate- 


rial touching upon military secrets. Respondents were given a reasonable oppor-- 


‘tunity ‘to do: just’ that, when petitioner [the Government]: formally: offered ‘to 
‘Taake the surviving crew members available. for. examination. We: think. that 
offer should have been accepted. — : : Sad eae 
- Another leading decision is Kaiser one & C ee Con orpora- 
tion v. United States.* . There the Court of Claims upheld the Goy- 
ernment’s refusal to produce, i in-a suit for breach of contract, a written 
opinion. ‘submitted to the contracting officer by one-of his subordinates. 
_ The opinion consisted of,.and was confined to, recommendations and 
advice on program. police: in connection with a proposed sale of alumi- 

- num plants. Some of these plants. were ultimately sold: to plaintiff 
under: a: contract which contained’a most favored purchaser clause, 
and. others were ultimately sold to Reynolds Aluminum Company on 
terms alleged by plaintiff to-contravene that clause.. The portions. of 
the opinion which are pertinent to the instant motion read as follows: 


‘* # & When the United States consents to be sued, “simpliciter, full, disclosure 


7 of all facts in possession of either party to the litigation is normally desirable. ou 


‘There are recognized exceptions -~when the production of the evidence: would be. 
contrary: to the interests of the public. ‘Disclosures that would impair national — 
‘security: or diplomatic relations are not. required by the courts. “It is accepted 
‘that ‘the identity of informers, “as ‘such, in me interests ‘of the State, may’ be 
| protected even i in civil cases, — 
_ * * * Here the document. sought was toa éffice navies on policy, ‘the kind 
‘that al banker gets from economists and accountants on a borrower: corporation, 


: and in the Federal government the kind that. every . head. of an agency or de- Be: 


partment must rely upon for aid in determining a course: of action or a summary 
_ of an assistant’s. research. * *.* Free and open comments on the advantages 

and disadvantages of a. proposed’ course of governmental management would 
be adversely affected if the civil servant or executive assistant were eompelled 


18 Supra note 13. 
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by publicity to bear tlie blame for errors | or pad: {juidgment properly chargeable, 


to the responsible individual with power to decide and act. ‘Government from. 
its ‘nature has necessarily been. granted a certain freedom. ‘from. control beyond 7 
that. ‘given. the citizen. ‘It is true that it now. submits itself, to suit but it must * 
retain privileges for the good ofall, = oe 

There isa public policy involved in this ‘claim ‘of’ privilege for this advisory 
opinion—the policy of open, frank: discussion between’ ‘subordinate, and chief. 
- éoncerning administrative action. ~~ | i 

” When. this Administrator came “to. make a _ decision on this $36, 000, 000. contract, . 
with intricate problems of accounting and balancing of interests, he needed 


advice as free from bias or pressure as possible. It was wisely put into writing | 


instead of being left to misinterpretation but the purchaser, plaintiff here, was 
entitled to see only the final contracts, not the advisory opinion. . 

. That is not to. say that every. file of. government papers is. closed to discovery. 
Here, however, there was an administrator reaching a decision. * * * The docu- 
ment sought. here was a part of the administrative reasoning process that reached 7 

‘the conclusion embodied in the contracts with Kaiser and Reynolds. The objec- 
tive facts, such as the cost, condition, efficiency, terms and suitability are other- 
wise available. So far as the disclosure of. confidential intra-agency advisory 
opinions is concerned, we conclude that they belong to that class of governmental, 
documents that are. privileged ‘from inspection as ag gainst public interest but not. 
absolutely. It is necessary therefore ‘to consider the circumstances around. the 
demand for this document in order to determine whether. or not its production 
‘is injurious to the consultative functions of. - government that. the pelrioge of 

‘non-disclosure protects. 
- We have spoken of the broad coverage of the plaintiff's request: “While this. 


- is not the attorney-client privilege, the demand for this document seeks. to lay. 


' bare the discussion and methods of reasoning of public officials. The fact that 
thé author is dead is immaterial here. It-is not.a pr ‘ivilege to protect the official 
but one to protect free discussion of: prospective operations | and policy. This’ 
goes beyond the disclosure of primary facts upon which conclusions are based. 
- It is akin.to the request for “production of written statements. and mental im- 
pressions contained: in the files and the mind of the attorney,” which are unpro- 
tected by the attorney-client. privilege. Cf. Hickman vy. Taylor, supra. at 509. 
Nothing is alleged by Kaiser, through the affidavit of its negotiating Vice Presi-_ 
dent, Mr. Calhoun, or otherwise, to sugg est any need jou production of the docu- 
ment: to establish facts. : 

Viewing this claim of privilege for the Sees haviesey: opinion in. its 
entirety, we determine that the Government’s claim of privilege for the docu- 
ment is: well founded. RR 


. Among the authorities welied upon in K aiser Were the u organ deci- 
sions of the Supreme Court.” The holdings in Morgan, so far as they 
_ are pertinent to the question of privilege, are summarized in the fol-. 

lowing quotation from the last of the four opinions: 


“19 Morgan v. United States; 298 U.S. 468 (1936) ; Morgan.v. United States; 304:U.8. 1 
(1988); United States v. Morgan, 307 U.S. 183 (1989) ; ; United States v. aro ee, ae U. 5." 


. 409 (1941), 
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+ * * Over the Government’s objection the district court authorized the mar- 
Ket agencies to take the deposition of the Secretary. The Secretary thereupon 
appeared in person at the trial. He was questioned at length regarding the 
process by. which he reached the conclusions of his order, including. the manner 

and. extent of his study of the record and his consultation with subordinates. 

His testimony shows that he dealt with the enormous record in a manner. ‘not 

unlike the practice of: judges in similar situations, and that he held various 

‘conferences with the examiner who heard the evidence. Much was made of his . 
disregard of a memorandum from one of his officials who, on reading ‘the pro- 
posed order, urged considerations. favorable to the market agencies. But the 
short of the business is that the Secretary should never have been subjected to. 
this examination. The proceeding before the Secretary “has.a quality resem- 
bling that of a judicial proceeding.” Morgan v. United States, 298 U.S. 468, 480. 
Such an.examination of a judge would be: destructive of judicial responsibility. 
We have explicitly held in this very litigation that “it was not the function. of. 
the court to probe the mental processes of the Secretary.” 304 U. 8. 1,18. J ust 
‘as a judge cannot be subjected to. such a scrutiny, compare Fayerweather Ve. 
Ritch, 195 U.S. 276, 306-07, so the integrity of the administrative process must. 
be equally respected. See Chicago, B. & Q. Ry. Co. v. Babcock, 204 U.S. 585, 593. 
It will bear repeating that although the administrative process has had a dif- 
ferent development and pursues somewhat different ways from those of courts, 
they are to be deemed collaborative instrumentalities of justice | and the appro- 
priate independence of each should be respected by the other. _ United States v. 
Morgan, 307: U.S. 183, 191.2" 


A like conclusion i is expressed i in wu orth American Aistiies V. Civil 
Aeronautics Board.» That decision states, with respect to the Civil 
Aeronautics. Board, that “staff studies, internal departmental memo- — 
randa, and recommendations of Board experts to its members ordi- 

narily are not subject to discovery.” : 
In Machin v. Zuchert a member of the crew of an Air Force plane 
who had been injured in a crash of the plane sought to compel by sub-, _ 
poena the production of the official accident investigation report, for 
use in an action which he had brought against the manufacturer of 
the propeller assemblies of the plane. The Secretary of the Air Force, 
offered to identify the witnesses who had testified during the course 
of the investigation, to permit them to testify concerning all matters. 
relating to the cause of the crash except classified matters, and to au- 
thorize them to refresh their memories from the statements made by 
them in the course of the investigation or from other pertinent Air 
Force records. The Court sustained in part, and denied in part, the 
Government’s claim that the report itself was privileged, saying: 

We agree with the Government that when disclosure of investigative reports 
obtained in large part through promises of confidentiality would hamper the ef- 


2 313 U.S. at 421. 
21240 FF. 2d 867, 874 (D.C. Cir. 1956), cert. dented 353 U.S. 941 (1957). 
22 Supra note 18. 
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‘ficient’ operation’ ‘of an ‘inbortant Government program and pethane even, as the 
“Secretary | here claims, impair the national ‘security by weakening a branch of the 
military, the reports should be considered privileged. Especially is that so when 
-they are sought in .connection: with. a litigation. to which the Government is not 
- @ party and when the responsible executive official has been as cooperative as 
“the record i in this case reveals the Secretary to have been, 
Insofar, ‘therefore, as the subpoena sought’ to obtain testimony of private 
“parties: who participated in the investigation, we. agree with the District Court 
-- that such: information in the hands of the Government is privileged. The 
_ privilege extends to any conclusions that might be based in any fashion on such 
privileged- information. Also, a recognized privilege attaches.to any portions 
of the report reflecting Air Force deliberations « or recommendations ‘as to policies 
that should be pursued. * * * . 
The: parties, in argument before us, have treated the investigative report as 
a unit that should either be entirely disclosed or entirely suppressed. -From our 
- review of the case, however, it appears to us that certain portions of the report: 
could be revealed without in. any way jeopardizing the future success of Air 
' Force accident . investigations. ‘We refer to the factual findings of Air Force 
mechanics who examined the wreckage. Their investigations and reports would 
not be inhibited by knowledge that their conclusions might be made available 
for use in future litigation, and their findings may well be of utmost relevance 
to the litigation now pending between appellant. and United Aircraft. * * * Since 
the reasong given by the Government for holding the investigative report privi- 
leged do not, on their face, apply to. information of this sort, we consider that, 
.to this limited extent, the subpoena should have been enforced. Leite tions: 
omitted.] TES 


Ina supplemental opinion 8 the Court sigetaa the last portion of 
the foregoing comments by stating that the phrase “factual findings 
| of the mechanics” was intended to mean “anything in their reports that 
did not fall within any of the areas of privilege recognized in the 
" opinion.” It went on to observe: | : 

If the mechanics expressed any “opinions” or “conclusions” as to possible 
defects in the propellers or propeller governors that might have been due to - 


the negligence of United Aircraft, we do not consider that such expressions 
‘would: come within the privileges enunciated in our opinion. ‘Where the line is 


properly drawn between privileged and unprivileged statements appearing in 
"the mechanics reports is impossible to ascertain without viewing the reports 


themselves in their entirety. 


_. The decisions from which we have quoted set out guidelines that are 

applicable to the instant motion. The Department Counsel’s letter 
of May 12, 1964, as we read it, is an offer to produce all factual in- 
‘formation relating to the Southside Canal, even though contained in 
documents of the types which the Department Counsel objected to 
producing in his letter of April 23, 1964. The Board considers that 


23 216 F, 2d at 340. 
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the. offer.to Produce, SO. far. as. it t goes, Is 5 consistant with the, applicable 

ds precedents. S23 os 
Whether. this ‘guidelines’ sak’ ‘out bor srould 2 require . or: rqustity: the 

‘inclusion of additional’ material in the offer to produce is ‘a question 


that ought to be determined i in the first: instahce by the custodians of 


the records relating to the Southside Canal, in collaboration with the 


Department. Counsel. If. appellant. should be dissatisfied. swith any 


- determination of theirs; whether past or: future, an appropriate means 
for obtaining a remedy ‘would be the submission by appellant of a 
properly justified request that the Board decide the question. 
The information that has been submitted by the parties up. to now 
_is insufficient to enable the Board to make determinations with respect 
-to the production of. specific documents or classes thereof... As. the _ 
. cited authorities show, determinations upon such matters call for the © 
_ evaluation of a number of factors. Among them are (1) the relevancy — 
of the documents to the subject matter involved in the pending appeal ; 
(2) the necessity of the documents for the proving of the appellant’s 


case; (8) the seriousness of the danger to the public interests which -. 


| disclosure of the documents would involve; (4) the presence in. the 
; documents of factual data, on the one hand, or of policy opinions, on 
“the other; (5) the existence of ocnfidenitial relationships which dis- 
closure of the documents might unduly i impair ; and (6). the normal | 
desirability of full disclosure of all facts in the possession of either 
“party to the appeal. Since the Board lacks any reasonably specific 
information as to the content. and significance of the documents that 
have been.excluded from the offer to produce, it is obviously i in no posi- — 
-’ tion to decide now whether that offer falls short of meeting the appl 
cable guidelines. — | 
~~ In the circumstances, we believe that a fair and expeditious pro- 
| oe would be for the Department Counsel to make available, ‘arid 
for counsel for appellant to inspect, those documents that fall within 
the scope of the offer to produce, together with any additional docu: ° 


ments that are determined by their respective custodians to be docu- 


- ments which properly might be disclosed under the guidelines set out 
in this decision. If, following such inspection, counsel for appellant 
desires to have other documents produced, these contested documents 
should be identified and segregated in a manner that will reasonably 
apprise counsel for appellant of their general nature, and of the rea~_ 
sons why their disclosure is deemed “prejudicial to the interests of the 
Government,” but without disclosing their contents or any other con- 
fidential information, Immediately prior to the hearing upon the 
appeal, a conference will be held pursuant to 43 CFR 4. 9, at which 
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swaniel eos soos may’ ‘present a motion: for production ae the. 
contested documents, at which 'the Department Counsel will make such 
docunients available for examination by the hearing official; and’-at. 
which the latter will. determine, ‘subject to review by: the ‘Board, 
whether any of such documents should be disclosed to counsel for: a 
pellant for purposes of discovery or for’ use as évidence. - 

The motion to produce, therefore, ‘is. denied without prejudice. 
Further proceedings for the production of Government records in 
connection with the instant appeal shall conform, as near as may be, to 

. the procedure outlined i in the next to the last paragraph of this. opinion. 


- Horserr J. SuavcHTer, Depnity Chairman. | 
I concur: . | 
Tuomas M. Dunston, Mt ember. 


Paul H. Gantt, ee disqualified himself pursuant to 43 CFR rit | 
4. 2 fe) : | 


= PROPOSED ESTABLISHMENT OF A REFUGE FOR, MIGRATORY BIRDS | 


AT. GRAYS LAKE, IDAHO 


Migratory Bird Conservation Act: Generally 


_ Section 6 of the Migratory Bird Conservation Act requires approval. of title by 1 
the Attorney General only when: the. renee land is being Duro or tied yee 


for a monetary consideration, 
M3664 (Supp) ae .: August 10, 96h 
sa - Asiustaawe SncRErARY 7 FOR Wi AND Wrounr wae | 
UT SUPPLEMENT, TO Sorterror’s. Orrstow M-36664 OF De 


| CEMBER: 19; 1963 


“You were advised by Solicitor’s Opinion M-36664 of Dsceibee! 19, 
1963, that the Palisades Act of. September: 30, 1950, 64 Stat. 10838 
(1950), was not intended by Congress to prevent the. establishment 
of a wildlife refuge at Gray’s Lake, Idaho, by the Secretary of the 
Interior under the general authority of the ‘Migratory Bird Conserva- 
tion Act, 45 Stat. 1222 (1929), as amended, 16 U.S.C. 715 et: seg. 


| _ (1958). Accordingly, we. stated. that a refuge could be. established "a3 
at Gray’s Lake pursuant to the provisions of the Migratory Bird Con-. 


servation Act supra. ‘However, we indicated further that since it.was 
our understanding that a lease arrangement, was to be used for the nS 
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establishment of the refuge, arid that fhe lease: ealied: for the biases 
of a monetary consideration, title to the land covered by the lease would — 
have to be:approved by the Attorney General. | | 

_ You have now requested that we consider additional facts ek re- 

spect to the proposed. establishment of a refuge at Gray’s Lake.. In 
particular, we note that a form of “use agreement”-is under considera- 

tion in the place of a lease. The use agreement will be between the 

owners of land adjacent to Gray’s Lake and the Government, and will 

provide for. the ultilization by the Bureau of Sport Fisheries and 

Wildlife of approximately 18,000 acres of Jand within the meander 

tine of the lake for the purpose of establishing. a refuge. Although 

title to this land has been in dispute for many years, the landowners 

at Gray’s Lake, who claim title to this land, have indicated that they 

are willing to enter into a use agreement covering a specified area for 

a period of 99 years. This agreement provides to the Government all 

of the advantages of a lease and preserves to the landowners and the 

Government their respective long-standing. claims to the lands, but 

does not require the passing of a monetary consideration. 

The contemplated use agreement recites the fact that there has been 
no judicial determination of the extent of the rights of the parties in 
the land necessary to establish the refuge. It further provides that 
the. owners of land adjacent to the proposed refuge area and the Gov- 
-ernment will cooperate to promote the utilization of the controverted 

lands for grazing, for other beneficial uses, and as a wildlife refuge, 

_ without either party waiving any of its respective rights to the land in 

. controversy. Under the new agreement the Department of the Inte- 

_ rior would be required to pay no money for clarification: of its right 

to the use of the 13,000 acres for 99 years. The Department would 

agree only that the landowners could continue to utilize certain areas 

within the Gray’s Lake meander line that do not lie within the pro- 
posed refuge boundaries.. 

The landowners for the term of the agreement would specifically 
assent to the utilization of the proposed refuge area by the Government 
for construction, operation, and maintenance of a wildlife refuge for. 
migratory birds and other wildlife.. This utilization would include | 
the exclusive right to maintain a body of water and to manage that 
body of water by dams, dikes, fills, ditches, water-control structures, 
roads, fences, and other construction activities. Execution of the | 
- agreement and creation of the refuge would be under the general au- 

thority of the Secretary of the Interior under the Migratory Bird 
Conservation, Act, supra, and the statute authorizing cooperative 
agreements involving the improvement, management, use and pro- 
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- tection of public lands, rt Stat. 506 (1960); 18 US. C. sec: 1368 tent. . 
1959-62)... You advise that it-also is contemplated that a public land: 
withdrawal will be effected: with. respect to the interest of the United. 
States in. the 18,000 plus acres that-aré to:be included in the wildlife: 


. refuge and for certain public lands which are outside the meander line. - 


established for Gray’s Lake and have frontage upon said meander line. 
This: withdrawal will be secondary. to previous withdrawals for the 
Bureau of Indian Affairs and will be subj ect to all prior existing rights, 
| including those of.o owners of land ad] oining the Gray’s Lake meander 
lime. 
In our opinion of December 19, 1963, we advised that in certain oir 
cumstances titles to tracts of land should be subitiitted to the Attorney: 
General for his opinion: with reference to the validity of' the titles. 
Under the proposal which is outlined above, no payment-is to be made. 
~ to the landowners for their assent to utilization by the United: States 
of the 18,000 plus acres. Thus, a long-standing controversy. with re- 
spect to this land will be settled on a favorable basis. so as to allow its 
use for an extremely valuable departmental objective. It is our opin-— 
ion that there is now no necessity to obtain opinions. by the Attorney 
General as to the title of the 13,000 plus acres within the meander line 
that. will be developed for refuge use, This opinion is founded on the. 


theory that the Department will be proceeding under its own claim of... 


right to the lands and also will be safeguarded: by the “use agreement” 
with the owners of lands around the perimeter of the lake, against 
claims to the lake area that. will be within the refuge boundaries. . The. 
agreement should be recordable and care should be. taken: in obtaining : 
accurate ownership data as to these bordering lands to assure that 
agreements. are made with all necessary parties. 
Section 6 of the Migratory Bird: Conservation Act, 45 ‘State 1998 

(1929), as amended, 16 U.S.C. 715e (1958), requires approval of title 
’ by the Attorney General when conveyances of interests in property 
require the passing of a monetary consideration. The act states, “no. 
payment shall be made for any such area until title thereto shall - 


' satisfactory to the Attorney General, * * *.” We-read this section of — 


the: act as ony requiring. title approval by the Attorney General: 
where there is “payment” for. an interest in land. with. a monetary | 
consideration. Such is not the case for the proposed use agreement. 

Section 355 of the Revised Statutes, 40 U.S.C. 255. (1958), likewise. 
has Tio’ application: i m regard to the proposals which you have set out. 
Since there is no monetary consideration passing, there is not a 
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| “purchase” of land: as’ ‘contemplated by: the: Statute: thus, an opinion 
of the Attorney General is not required: “98 Op. A. G. 413, 
Accordingly, we see no-legal: obstacles ‘to. the. establishment; Of..a. 
ie refuge. at Gray’s Lake, Idaho, through the use.of.the. agreement; which: 
your office: has deseribed:: - In addition; ; ‘there: is no.need to; send files- 

_ to: the Attorney General for tle, anes on. n. the, land ‘which:i is:to ba | 
ie used for  ehoretget. fog dag ise - shu ules 
, eit Ve eres Waasen ce 

oe Cie Meee. SS 


| Peis August 14, 1964 
- The Honorable. Oe. ae . R gilts Bae 
The Secretary « of. the Interior eg nasa 
Washington 25, D, C.. flea. 


My Dear. Mr. Suing a Ag nce Fs : - ek 
. This i is in response to the: A cding Saansenty S etter of J Fuly 20, 1964, 
asking forthe Opinion of the Attorney General as to the authority of 
the United States’ to enter into certain agreements for exchanges of 
electrical capacity and-enéergy. ‘The letter states that the. agreements 
will be executed in substantially the form of the Canadian Entitlement 
Exchange Agreement, Draft No. 6, July 2, 1964, of which ‘the letter 
attaches a copy. The United Staties would be a party thereto through’ 
the Bonneville Power Administrator, who would be acting both in his | 
capacity as such Administrator and asa representative of the United 


States entity designated under the Treaty: with Canada relating to 


international cooperation in water resource. development of the Co- 
lumbia River Basin, signed on January 17,19612 | 

The Acting Secretary’ s letter anclesed a memorandum of your 
Solicitor explaining the purpose and effect: of the Canadian Entitle- . 
_ ment Exchange Agreements and the obligations of the United States 


thereunder. The memorandum analyzes the scope of the statutory” 33 


authority of the Secretary to enter into exchange agreements and’ 
points out that his authority with respect to the Columbia River 

Power System has been delegated to the Administrator. Your Solici- | 
tor also states that he assumes that the United States entity, when it | 
is designated pursuant to the Treaty, will authorize the Administrator | 
to act for it with respect to the performance of its obligations under 
the Canadian Entitlement Exchange Agreements. , 3 


1.For the Heents: see 107 Cong. Ree. “4131 (1961) et seq. . For the SSeiaies of. notes. on. 
sale of the Canadian enttioment, see 50 ere State Bull, 203-206 eee. — 


BU: oy 


CANADIAN ENTITLEMENT, EXCHANGE. ACRREEENTS, | BAe 
. July 20, 1964 eon 


| “Upon the basis of the abovéitiientionied aiilysis’ aaa! ‘of the wat a 
assuinption, yout: law’ officer conchides thatan his opinion + feahisted “gait! 





a 7. each:. “of: the. “Canadian. ‘Batitlement, ‘Exchange. “Agree ents, ie, @XeC ited. 
‘DY: ; the. Administrator. in:.the. form. referred to: above, ; and when. delivered | a 
will pe a valid and binding agreement. ‘of, the. United, States. enforceable in 
accordance with its terms. 











© Attorney Conard. 





CANADIAN ENTITLEMENT EXCHANGE. AGREEMENTS forts 


Power: ‘Generally: 


‘An agreement providing for the delivery by one ‘party of a quantity of power 
a which cannot,. with certainty, be determined in- return for the delivery by 
” the: other party: of stated amounts of power over the same period constitutes 

a power-for-power exchange agreement. 


The advantases: at. fedéral nydxoslectric’ ‘roleetse to" be realized: ‘from ‘smiple- 
ee menting the “Treaty between Canada and the United States of America 
'~ pelating: to cooperative development of the water resources of the Columbia ~ 
River basin,” through the execution of exchange agreements ‘support, as a.,° 
. Iatter of law, the Bonneville. ‘Power™ Administrator’s détermination ‘of _ 
- “economical operation” as. required by Section 14 of the Reclamation. Project: : 
Act of 1989 (58 Stat. 1197, 48. U. S.C. 389) and Section 5 (b) of the Bonneville 
Me .; Project Act (50 Stat. 734, 16 U.S.C. 8820.(0) Je 


Contracts: Authority to. Make 


- Section 14 of the Reclamation Project Act of 1939 (53 Stat. 1197:-43° U. Ss. C.. 
389). and section 5(b) of the Bonneville Project Act (50 Stat.. 734, 16 U:8.C. 

832d (b) ) authorize the Bonneville Power Administrator to enter into ex» 
~change agreements, subject only. to his determination that such agreements 

are in the interest of the United States and economical operation. 


” 


- Contracts: Comptroller General. 


The opinion of the Comptroller. General (Dec. Comp. Gen. B-149016, B-149083, 
. July 16, 1962) affirming the authority of the Administrator to execute @x- 
change agreements. pertaining to the output: of the géneration to be con- . 
structed’ in. connection with.the-Hanford NPR is applicable: as affirmation . 
_ Of such authority. to execute Canadian Entitlement’ Exchange. AsPeamelys. 
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Statutory. Construction : Legislative History 


The legislative: history: of section 2(f) of the Bonneville. Project hot. as 
amended on October 23, 1945 (59 Stat. 546; 16 U.S.C. 832a(f)), expresses 

an intent on the part of Congress to authorize the Bonnévillé Power Ad-— 
ministrator to conduct his affairs ina manner which a his anion 

> with that of private business enterprises. © 


Water Compacts and Treaties. 


The Bonneville Power Administrator, deting for and on behalf of the United 
States Hntity designated pursuant to the Canadian Treaty, is carrying out 
the directives of Article VIII of the Treaty and the Exchange of Notes made. 
pursuant thereto in executing the Canadian Entitlement Exchange Agree- 


. ments. 
Bonneville Power Administration 
The Bonneville Power Administrator, acting-as such and for an on behalf of 
the United States Entity designated pursuant to the Canadian Treaty, is 
authorized to execute appropriate exchange agreements to effect the. un- ' 
conditional assurance of the delivery of power agreed. to be equivalent to 
Canada’s entitlement to downstream power benefits in order to implement 
_ the exchange of ratifications of the Canadian Treaty and thereby acquire 
for the benefit of the United States the advantages flowing therefrom. 


See. Attorney General Pon August 14, 1964, p. 314. 
M-36669 =... : | Teily 2 20, 1964 


| To: ~ Tm SECRETARY OF THE INTERror | 
Subject: Canapran ENTITLEMENT EXCHANGE AGREEMENTS 


You have furnished me with a form (Draft No. 6, dated. July 2, 
1964) of the Canadian Entitlement Exchange Agreements and.re- 
quested my opinion regarding the authority of the Administrator of 
the Bonneville Power Administration to. execute such agreements on 
behalf of the United States. 

‘It is proposed that the Administrator would exeontta aig eresments 
in his capacity as Administrator'and for and on behalf of the United 
States Entity designated pursuant to the Treaty between the: United: - 
States. of America and Canada, relating to the cooperative develop- 
ment. of water resources. of the Columbia. River Basin (the “Treaty”), 
signed..at Washington, D.C., January 17, 1961. The other parties to 
each of the agreements are. £6. be Colinbia, Storage Power Exchange 
(“CSPE”); a nonprofit corporation organized in ‘the State of Wash- 
ington, and one of the many publicly and privately owned utilities 
of the Pacific Northwest participating with CSPE in the purchase 
and disposition in the United States of the downstream power benefits 
_ to which Canada is entitled pursuant to the Treaty. 
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| Background of Treaty. Negotiations: 


Geen its entry into force, the Treaty will represent the culmination 
of more than 20 years of effort on the part of the United States and — 
Canada to arrive at a basis for joint. development of the water of the 
Columbia River Basin to their mutual advantage. ; 

In March of 1944, the. governments.of the United States and Canada 
referred to the Intemational Joint Commission the problem of deter- 
mining if a greater use of the Columbia River would be feasible and. 
advantageous to the two countries. The International Joint Con- 
mission. established the International Columbia River Engineering 
Board to assist in carrying out this responsibility, and extensive . 
. studies and analyses of the problems of development of the. river 
- basin and the sharing of resulting benefits were made? Following — 
completion of these studies, the two countries appointed negotiating 
_ teams to. work out the terms of a Treaty. ‘The negotiators * first met, 
on ‘February 11, 1960. Following almost a year of intensive. negotia- 
tions, the Treaty was signed on January 17, 1961, by President Eisen- 
hower for the United States and by Prime Minister Diefenbaker for 
Canada. (See: Executive C, 87th Cong. » Ist Sess. ) 


The C snes fewer 


The Ochiibia River has its origin at Lake Cohgabies in British 
Columbia and flows some 480 miles in Canada—northerly for slightly: 
less: than 200:miles then: turning sharply and flowing southerly’ ap-_ 
proximtely 300 miles—before crossing the: international border: into 
the United States... It then continues for about 740 miles to the Pacific 
Ocean. The river falls 2,650 feet; 1,860 feet. being on the Canadian ~ 


1The International Joint Commission was established in accordance with Article VII of 
the Boundary Waters Treaty of 1909 between the United States and Canada. The Com- 
Mission, among other things, is authorized “to examine into and report upon the facts and 
circumstances: of the barticular. questions and matters’ referred” and to make reports. to. 
both Governments.: -. 

2See “‘Principles for, Determining and “Apporteiine ‘Benefits from Cooperative Use of 
| Storage of Waters and Electrical Interconnection within: the Columbia River System’’: sub- 

mitted to the United States and Canada, -by the International Joint Comer on Decem- 
ber 30,1959. - ; 

8 The Canadian negotiators were: ; 

Hon. EB. D. Fulton, M-P.,: P.C., Q. C., Minister of Justice,. Ghaieeine 

Mr. Gordon : Roberton a: Deputy Minister, Doper tert of Northern Affairs’ and Natural 
Resources ; _ 

‘Mr, A. ie Ritenie, ‘Agatetant Under Secretary, ‘Department: of Bixternal Affairs; and’ 

Mr. E. W. Bassett, Deputy Minister ‘of Lands and: Forests, Provinee ‘of British. Columbia, 

The United States. negotiators were: 

Mr. E: ¥. ‘Bennett, Under: Secretary of the ‘Interior, Chairman ; ris oe 

Lt. Gen. E. C, Itschner, Chief, United States Army Corps of biribedd’ “and” 

Mr. I. B. White, Deputy Assistant Secretary, Department of State. 


| F46-471—64——2 
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side of the border and 1,290 feet béing in the United States. Approxi- 
mately 30 percent‘of: the flow of ‘the: river at:its‘mouth originates in 
Canada. 

“The: portion of. fie’  Colidibia! River’ within: the ‘United’ ‘Siateg Has - 

béen developed by. existing. or’ ‘licensed Projects to the’ éxtent, that 93 : 

| development « of the Ben’ Franklin project, referred to. in a cacle Ix 
of the Treaty, all available hydroelectric sites will have been developed. 
On the other hand, the river flows wholly. unregulated in Canada. ° 
Wide. fluctuations. in seasonal. streamflows are characteristic of ‘the. 
Columbia River. The. highest streamflow ‘recorded at, Revelstoke i in| 
British Columbia. (located. above. Arrow Lake) was. 99 times Ate, 


River has a “fluctuation between high and low. streamflows of! approxi- | 


mately. two to one, j 
The wide range of ffastuation ‘makes ‘apparent ‘the benefits to be. 


realized for flood control and hydroelectric - power through storags aa 


- facilities i in. ‘Canada. In the. United States, eleven dams on. the main. 


stem of. the Columbia River have, been, or.are being, constructed tO 8 


serve the needs of flood. control, navigation, reclamation, recreation ' 
and hydroelectric power gener Mion. Five of the dams are ‘owned 
by public utility districts. of ‘the state. of Washington,‘ and six are 
owned by the United States.° The federally owned dams have an 
installed capacity of 6,665,000. kilowatts, ‘with an ultimate estimated 
capability-of 12,133 ,000 kilowatts:: The nonfederal projects have an 
installed capacity: of approximately. 3,000,000 ‘kilowatts with an: ulti-» 

. mate estimated capability of over 4,500,000 kilowatts. The federal : 

investment in these multipurpose projects is in excess of $1, ° 90; 000 :000 - 
and the nonfederal investment exceeds HeD0:s 000, 000. os 


The Treaty 


“The Treaty was ‘desiprisd so that ores score action, the: 
two countries could share in realizing the potential benefits of develop- — 


ment: of .the Columbia. River Basin and.:could. eliminate the dis-° 


advantages inherent in the lack of such. a Datel Generally, the ee 


Treaty provides that: 
1): Canada will, at its: own expense, construct three large storage 


_* Grant County. P.U.D. owns the Priest Rapids .and ‘Wanapum projects, - Chelan Couaty : 


P.U.D. owns the Rock {Island and Rocky , Reach projects, and Douglas County PU. D, -is 


constructing the Wells project. 
6The federal dams on the. Columbia, River are: Grand. Coulee, Chief Toseph, aes 


John’ nase The. Datlede Bonneville. ite 
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diee's in “British Cotivitia’ $0. as to ‘provide 15 ‘500; ‘000° Here: e-feat of. 
. storage ° for.use. at hydroelectric projects : in the, United. States. 

“(Q)” The ‘Canadian storage . projects . will ‘be, operated” for” ‘power : 
generation, and’ 8 ,450, 000 ae ote thereof. will be operated for ae . 








States. Entity.? : \ 
? (8). Canada | ‘will peoeide't the’ necessary reservoir area in British 
Columbia to enable the construction of the Libby Pro ject in nthe United i 
States. . 
A), Neither country will, divert ‘any water from its ‘natural channel 
international border, except a as ‘Specifically provided i in Article XIII. 5. 
_(). The downsireath | power benefits resulting: from. the Treaty (the. 
increase in hydroelectric generation in the United States attributable . 
to the Canadian storage) will be shared. fifty- fifty with Canada.. Ex- — 
cept for sales of Canada’s share (the Canadian entitlement) in the 


United States under Article VII, the United States will deliver the in 


Canadian entitlement to Canada at theborder.? 

(6) The United States will pay ¢ to. ‘Canada a. total of $04, 400 000 
for flood control benefits.1+:~ 

~The United States share of the: ee power r benefita ee 
_at. existing or licensed proj jects by the creation of the:15,500,000 acre- 
feet of storage inthe upper Columbia River Basin will ie the equiv-. 
-alent.of the output of another Grand Coulee Dam plus almost two 
additional Bonneville: Dams. - Approximately 75: percent of these: 
benefits will be realized .at:the federal projects on the Columbia River: 
and will accrue directly to the federal government. The remainder: 
_ will be realized. at the. projects owned by public utility: districts of the. 


Mica ‘Creek - storage —T, 000, 000 ste faat Arrow. Lakes pomeec te 100,000 acre-feet ; : 
Duncan Lake storage—1,400,000 acre-feet (Article II). 4 
.t Mica Creek storage will provide 80,000 acre-feet of flood control Storage; Arrow Lakes 
storage will provide. 7,100,000 acre-feet of flood control storage ; and Duncan Lake storage 
will. provide 1,250,000 acre-feet of flood control storage (Article IV of-the Treaty). This - 
storage. isto. be operated for flood control for a period of 60 years from the exchange of in-.~’ 
struments of ratification: ~The United States entity may call upon additional storage which 
may exist in Canada for flood: control operation upon.payment of: compensation | as a apecitied : 
--in the Treaty. . (See Article IV (2) and Article VI (8). ) 
8 Article. XII. provides. that the United ‘States has the. option to commencé ‘gonstruction 
- of the Libby project within five years from the Tatification date.: The ‘project must be 
completed within. seven years of commencement of construction. Canada agrees, to ‘make 
available for flooding the: Jand ‘in. Canada feeessary for the storage reservoir associated ! 
with the Libby. project. : 
2 Article XIII (1) poriite: no diversions,. other than for consumptive use, that would alter - 
the flow‘at the international boundary without the consent ‘of the two countries evidenced - 
- by an exchange of notes. The remaining. paragraphs of Article XIII authorize- certain 
specific diversions commencing at mesenated ‘times’ s oe the ratification pete 
20 See Article V and a Article Vals teats oe ge woh ae - 
1 Sée Article VI. 7 Ben Ns PIRE ASTD h see nee 
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State of Washington and en accrue 46 the parties having interests 
therein. | | 

The availability of 8,450 000 acre- fect, of storage for flood. control | 
purposes will enable .the SA ae of the primary objective of the 
flood control program of the Corps of Engineers as established in its 
1958 Report on Water Resource Development in the Columbia River. 
Basin." The annual benefit in the United States of this additional 
flood control, when’ evaluated. by. the method set out in. that reporty. 
is $5,700,000. a 

By the Flood Control Act.of 1950 (P.L. 81-516, 64 Stat. 170). , Con- 
gress authorized the construction of Libby Dam on the Kootenai River — 
in northern Montana.. This project will add over 500,000 kilowatts. 
of firm power to base system projects listed in the Treaty. How- 
ever, the reservoir of the Libby project will back water some 42 miles. 
into ‘Cariada and, by reason of Article IV of the 1909 Boundary Wa- 
ters Treaty, special agreement with Canada is required for its con- 
struction. The Treaty provides that agreement.?? — 


Negotiations Subsequent to Signing of Treaty 


Within less than two months after the signing of the Treaty, the» 
United States was prepared to exchange ratifications, the Senate 
promptly having ae its advice and consent to ratification thereof : 
by a: vote of 95 to 1.. (See: Executive Report No. 2, 87th Cong., ist 
Sess. ; 107 Cong. Ree. 4131-45, March 16, 1961.) ‘However, Canada — 
was not then prepared to take the steps necessary and preliminary to» 
ratification. Issues had arisen in that- country relative to certain 

aspects: of the Treaty, including the policy question of whether the. 

Canadian entitlement would be utilized initially to meet power needs. 

in British Columbia or disposed of « on a long-term basis j in the United ‘ 


States. a 
Following’ the May 10-11, 1962, . Hyannis Port talks between. Presi- 


dent Kennedy and Prime: ‘Minister Pearson.14 negotiations were.,re-_ 


® Report by the Division Hngineer: Uv. ce Army fingineer Division, North Pacific, to the 
Chief of Engineers, dated. June. 1958, Published as Volume II, Apnea: A, H.R. Doe. No.. 
408, 87th Cong., ist Sess. 1962). ; . : 
13 See Article XII... 
Ma The joint: communique issued: by. the White House Press Secretary and the Office of the |. 
Prime Minister said.in part: : 
9. “While it. ds. essential that there should be: respect for: the. common border which sym- ae 
bolizes the independence and national identity of two countries, it is also important, that. , 
this: border should not be:a barrier, to.cooperation, which would. benefit both of them.. Wise 
cooperation -ACTOSS., the. border- can enhance rather: than. diminish. the. sovereignty of each. - 
country. by. making, it: stronger and- ‘more prosperous than before. rt. na oe 
10. “In this. connection the. President. and the Prime Minister: noted. especially the desir- | 
ability of early progress on the cooperative development of the. Columbia: River. The Prime 
Minister indicated that if certain clarifications and adjustments in | arrangements proposed 
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: sumed’ between the two Governments looking toward the completion 
of arrangements to. facilitate the ‘Treaty’ S ‘ratification. 
“Discussions between the Government of Canada and the ‘Provitice 
of British Columbia had resulted in a policy. decision within Canada 
that disposal of the Canadian entitlement i in the United, States on.a 
‘ong-term basis was essential to- Canadian’ ratification. Therefore 
central to these arrangements was, agreement upon a basis for such a 
long-term disposition. | : 


Bachange of N otes of Ja anwary 22, , 1965 


In the light of these éircunistances and. armed. with the ale of 
studies and investigations. relating to. the, feasibility. of simultaneous 
disposition of the block of power comprising both the Canadian and 
the United States portions of the power benefits from Canadian stor- 
age, the negotiating teams of the two. countries met in. Ottawa in 
December of 1963 to-complete agreement on the terms:of:a sale. ‘The 
‘Canadian representatives had declared that they desired to effect the 
sale of the entire Canadian entitlement to a single purchaser, and the 
_ United States had determined that this could best be accomplished 

through private financing, secured by contracts with the various utili- 
ties of the Pacific Northwest. As a result, nonfederal parties in- 
‘terested in the purchase of the Canadian: entitlement participated in 
these international negotiations. Their ‘successful conclusion was 
announced jointly at the White House by. President. - obnson, and 
Prime Minister Pearson on J january 22, 1964. | 

A major problem posed in considering a sale for a term of years 
related to the uncertain quantity of power represented by the Canadian 
entitlement. The entire purchase price was to be paid in advance in 
a lump sum. The purchasing utilities therefore required certainty 

’. earlier could be agreed on, to beducluded in a protocol to the treaty, the Canadian Govern<. 
‘ment would consult at once with the provincial Government of British Columbia, the prov- 
ince in which the Canadian portion of the river is located, with a view to proceeding 
promptly with ‘the further detailed negotiations required with the United States and with 
the necessary action for approval within Canada. The President. agreed that both Govern- 
ments. should pemediately undertake aSCuBRIOne: on this subject: looking to an. early 
agreement.” : 
. & The United States, negotiators were: 

Mr. I. B.. White, United States Minister to Canada, Chairman ; Mr, C. BF. Tales, Bonneville 
Power Administrator; and Maj. Gen. W. W. Lapsley, Division Engineer, North Pacific 
Division, Corps of Engineers. 

-. The Canadian negotiators were: 
- Hon. Paul: Martin, P.C., Q. C, Secretary of State for Hxternal Affairs, Chairman; Mr. 
“Gordon Robertson, Secretary to the Cabinet ; Mr. A. HE. Ritchie, Assistant Under Secrétary, 


Department of External Affairs ; and Dr. Hugh L. See eVEass Chairman, British Columbia 
Hydro ane Power Authority. 
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as to the amount of power that sould be delivered over ‘the. term of | 

the sale. ‘However, the Treaty provides, i in Annex B, for a determina- 
tion of the. power . benefits attributable to the Canadian storage . for. 

‘each. year, “calculated five. years in advance. Such calculation must 
‘take into account load forecasts, new resources, and similar judgment 
factors to be exercised by the United States. and Canadian entities. 
To permit. the requisite degree of certainty. in these circumstances it — 
was agreed in the exchange of notes of January 22, 1964, relating to 
the sale of Canada’s entitlement to downstream power “benefits, be- 
tween the United States and Canada that one of the general conditions 
of the sale to be specified under Article VIII of the Treaty would be 
_ the assurance, if deemed necessary by the United States, of the delivery 
of a-specific amount of power over -the ae of ene sale... pices ex- 
change of notes provides, therefore, that: eae 
; If necessary to accomplish the sale of Canada’s entitlement to downstream - 
‘power. benefits in accordance with this Attachment, the United States entity 
‘shall assure unconditionally the delivery to or for the account. of the Purchaser, 
by appropriate exchange contracts, of an amount of power agreed between the 
.United States entity and the Purchaser. to be the. equivalent of the entitlement 
pee the period of the sale. (Paragraph B.5) 
~~ On, the basis: of: the understanding Spies in the. ere of 
notes, the. United. States has agreed to use its best efforts to finda 
single. purchaser for the: Canadian entitlement for a term of 30 years 


7 from the.date-upon which each of the three storage dams was sched- 


‘uled to be fully operative (April 1, 1968 for Duncan Lake; April 1, 
1969 for Arrow Lakes; and April 1, 1975 for Mica Creek). ‘Such 
purchaser is to pay to. Canada, i in full payment for the power benefits 
to which Canada is entitled under the Treaty for the period of the sale, 
the sum of $254, 400 000° in United States funds on October 1, 1964. 


~~ Tn return, Canada has agreed to use its best efforts to accomplish the _ 


things necessary to ratification of the Treaty as'soon as possible. The 

January 22, 1964, exchange of notes more fully sets forth the terms. 
upon which Canada ; is to sell. and a single purchaser in the United 
‘States is to. purchase the Canadian. entitlement as a condition to the 
exchange of instruments of ratification of the Treaty. 

The Canadian government has agreed that British Columbia Hydro 
and. Power: Authority will be designated as the Canadian Entity 

‘pursuant to Article XIII of the Treaty. It is my understanding that. 
the United States will designate the Division Engineer, North Pacific 
Division, Corps of Engineers, Department of the Army, and. the 
Administrator, Bonneville. Power abe oe as ane Ente 
States Entity. — | . 
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- Financing the Purchase 


2 Oclambia Sowa: Power. ‘Exchange (OSPE), : a ‘nonprofit corpora- 


“an organized under. the, laws of the State of Washington, has been 


organized for the sole purpose of purchasing the Canadian entitlement 


for disposition within the United-States. The members of the board. 
of directors of CSPE are individuals versed in the field of hydro- 
electric operations in the Pacific Northwest.. Each individual member 
has been nominated by a Pacific Northwest public utility district, 
| municipality, or private utility owning, or having an. interest in one 
or more of the nonfederal projects on the main stem of the Columbia 


River which will receive direct. benefits from the operation of the ane: 


‘Canadian storage projects. 

_It is proposed that upon purchase by CS PE of thé Canadian entitle: . 
ment for a 30-year term, the right to that entitlement. will be imme- ~ 
diately transferred to publicly and privately owned utilities in the - 
Pacific Northwest. Each of these participating utilities will succeed 
to that portion of CSPE’s right to which it has subscribed. In con- 
‘sideration of that transfer. and of the exchange to be made with the 


_ Administrator, each participating utility will agree to pay to CSPE 


cover the 30-year period of the sale an amount equal to its. share of 
- CSPE’s costs and. expenses in acquiring the Canadian entitlement. 
These agreements are the basic security for the payment of the revenue 
bonds to be sold to finance the lump-sum purchase price to be paid 
Canada. As a part of this. transaction, each of the participating util- 
ities will exchange with the United States the utility’s proportionate 
right to Canadian entitlement in return for stipulated amounts of 
capacity and energy to be. made available from the Columbia River | 
_. Federal Power System. By this means, the B onneville Power Admin-. 
-istrator, acting for the United States, will receive the entire Canadian 
entitlement. for the term of the sale in n exchange for sipuleed amounts 
of capacity and aerey o 


The pe ee Agreements a 


. The arrangements described in the preeedine? eee are em- 
‘braced in the Canadian Entitlement ‘Exchange Agreements. 

Each of the participating utilities will execute a separate tri- -partite Be 
contract with CSPE and the Bonneville Power Administrator; each 
agreement being identical except for the percentage of par ticipation 
‘by the particular signatory utility. and the points. at: which: capacity | 
and energy are to be delivered: Each contract will impose upon the 
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signing’ utility an. obligation to “back- -stop” the other participating 
utilities to the extent of increasing its percentage up to 25 percent of . 
its original obligation if any other participating utility should default. 
: Provision is made that in the event the Bonneville Power Adminis- 
‘trator should fail in whole or in part to perform his obligations to 
deliver power, the payments to be made to CSPE by the participating 
utility suffering thereby will be reduced in proportion to the Adminis- 
trator’s default, and that the Administrator will pay to such partici- 
_ pating utility the amount by which its payments were reduced. Any 
payment so made by the Administrator to a participating utility is to . 
‘be immediately paid by such utility to CSPE. The amount to be paid 
by the Administrator in these circumstances constitutes the limit of - 
the liability of the United States to CSPE are out of any such | 
default. 
A discount rate of 41% percent was used in pomonny the present 
worth, as of October 1, 1964, of the lump-sum payment to be made. to 
: Canada. The apreaments provide that in the event the net. interest 
cost actually achieved on the sale of the revenue bonds is below that 
discount rate, the benefits from the resulting reduction in annual costs 
to the participants will be reflected in a reduction, to the extent set 
forth in the agreements, in the amount of capacity and energy to be 
“delivered by the United States. The power benefits that would accrue 
to the federal government as a result of obtaining a more favorable 
net interest cost could amount to as much as $14,000,000. 

The ne reeniants further provide that the participating utilities may, 
upon five years’ notice, readjust the ratio between capacity and energy 
to be made available by the Administrator within the limits expressed 
in the agreement. The Treaty (Article VIII(2)) expressly author- 
izes the United States and Canadian Entities to arrange and carry out. 
such readjustments, and the “Attachment Relating to Terms of Sale” 
included in the January 22, 1964 exchange of notes, provides in para- _ 
graph A 5 that CSPE “shall have and may exercise the rights of the 
British Columbia Hydro and Power Authority [Canadian Entity] | 
relating to the negotiation and conclusion with the United States 
entity, of proposals relating to exchanges authorized by Article ~ 
VITI(2) of the Treaty with respect to any portion of Canada’s entitle- 
ment to downstream power benefits sold to the Purchaser [CSPE].” 

. Tam advised that the exchange agreements will be placed in escrow 
after having been signed by all the parties, and that they will only 
46 'The discount rate for purposes of computing the payment to Canada was 4% percent, 


however, a net interest cost of 4.59 percent will equate the assumed quantities of power 
times the agreed costs of power to the purchase price required to be paid to Canada, 
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be’ delivered after ths exchange of: instruments of ratification of the 
Treaty has been. aoromp sned: 


Legal Basis for Authority to. Haecute Agreements 


a. Agreement provides for an exchange of power. 
The Canadian Entitlement Exchange Agreements are clearly agree- 
ments providing for an exchange of power between the participating 
utilities and the United States. The word “exchange” as used in the. 
law of personal property is defined 1 in Black’s Law. i Tnehonayy (3d ed. ) j 
-p. 718, as follows: ° | 
' Exchange is a contract. By which the parties give, or agree to give, ‘one thing 
for another, neither thing, or both things, being money only [citations] * * +.” 
The clear purpose of the Canadian Entitlement Exchange Agree- 
ments is to provide for the delivery to the Administrator of the power 
benefits to which Canada is entitled pursuant to the Treaty and to 
return, in exchange therefor, a stipulated amount of capacity and 
energy for each of the years during the term of the agreements. The 
thing to be delivered to the Administrator is a quantity of power 
which cannot, with certainty, be determined for the period of the 
agreement but which constitutes a valuable power resource to the ~ 
Administrator. The amount of power to be exchanged therefor is 
determined for each of the years with precision. A power- -for-power 
exchange i is the result. 


De Rachange Authority under the Reclamation Project Act of 1989 
and the Bonneville Project Act. 


Section 14 of the Reclamation Project Act of 1939 (53 Stat. 1197; 

43. U.S.C. 389) provides in part as follows: — 
- ‘Phe Secretary [of the Interior} is further authorized, for the purpose of 
orderly and economical construction or operation and maintenance of any proj- 
ect, to enter into such contracts for exchange or replacement of water, water 
rights, or electric energy or for the adjustment of water rig ghts, as in his | 
judgment are necessary: and in the interests of the United States .and the 
project. 

This section vests in the Secretary of the Interior the express au- 
thority to enter into agreements for the exchange of electric energy, 
subject only to his determination that such agreements are “for the 
purpose of orderly and economical - construction or opera- 


17 Order No. 2860, as amended (27 F.R. 591), delegated this authority to the Bonneville 
Power Administrator for Pacific Northwest projects. 
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tion and maintenance of any ‘projéct * * * os in his judgment are 
nécessary and in the interests of the United States and the project.” : 
Section 5(b) of the Bonneville Project Act (50:Stat. 7 34,16.U.S. 0. 
832d (b) ) provides: oe 
The administrator is “authorized to enter into entracts with piuhlie: or private . 
power systems for the mutual exchange. of. unused excess power upon Suitable 
exchange terms for the purpose of economical operation or of ‘providing emer- 
gency or break-down relief, 


_ Section 2(£) of the Act provides: m 


Subject only to the provisions: of this elinpter, the Administrator t is authorized 
to enter into such contracts, agreements, and arrangements, including the 
- amendment, modification, adjustment, or cancellation thereof and the compro-. 
mise or final settlement of any claim. arising thereunder, and to ‘make such 
expenditures, upon’ such acriren and, conditions: and. in. such manner as he may 


deem necessary. 
The authority contented upon the ‘Administrator = 1 by these two: SeC- 
tions, subject only to the requisite administrative. determinations, can 
leave no doubt as to the intent of Congress to vest the Administrator 
with authority to enter into contracts such as ‘the: Canadian Entitle- 
ment Exchange Agreements. - 

The broad authority conferred upon the Administrator by. Section 
2(£) of the Bonneville Project Act contains. only the restriction that, 
‘such authority is “subject. only to the provisions of this chapter.” 
The clear. intent of the section is to give to the Administrator the 
freedom to conduct his affairs in a manner which equates. his au- — 
thority. with that of the: private Posies. ener with which he’ 
must transact his affairs? eae 

Central to the. authority to aniar nn exchange apeoaiistiate con- 
ferred by the Reclamation Project Act of 1939 and the Bonneville 
Project Act is the requirement for a finding of “economical opera- 
tion.” Under both Acts the determination is committed to the dis- 
cretion of the Secretary.*7 In the exercise of that discretion the - 

18 By Reorg. Plan No. 3 of 1950, effective May 24,1950 (15 E.R. 3174, 64 Stat. 1262) the 
functions of the Administrator were transferred to the Secretary of the Interior. Orders 


No. 2563 (15 E.R, 3193), and 2860, as amended (27 E.R. 591), delegated this authority to 


the Administrator. 
The House Committee report on the amendment of October 23, 1945, of Section 2(£) 
(59 Stat. 546, 547) contains the following: 
"The. ‘purpose of this bill-is to permit the Bonneville Power Administrator to use better 
methods of -administration’ in carrying out his present functions. * * * They would en- 
able the Administrator to employ business principles and methods in the operation of a 
business enterprise and would eliminate some hampering procedures designed primarily for’ 
agencies conducting governmental regulatory programs. ” H.R. Rep. No. 777, 79th Cong., 
ist Sess., (1945) p. 3. ; 
Ra Dee. Comp. Gen. Be AOGEST (September 21, 1951). 
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Secretary ie look to. the impact. thie proposed exchange will hive. 


upon the comparative costs of existing and future power producing - et 


projects, the power benefits to. be realized at the complex. of projects 
~~ “for -which. he has marketing. responsibility, the additional. flexibility 
i operations which may be achieved, and to other similar factors. 

It has been established that Canada. has made the sale of its entitle- 
ment. to downstream. ‘power benefits a necessary adjunct to the ratifica- 


tion of the Treaty. The substantial ‘Treaty benefits that will accrue 


directly to the . federal generating. projects in the northwest have 
already. been: described.’ Their realization. is, of course, dependent 
upon the Treaty’ S- coming: into force. It has further been established 
that the sale of the Canadian entitlement cannot be effected unless the 
purchasers are assured of the delivery of power in a specific amount — 
agreed as the equivalent of the Canadian entitlement during the term © 

~ of the sale. I.am advised that it has been determined that it is neces- 

sary to give such assurance in order to accomplish the sale. within 
the United States-in accordance with the January 22, 1964, exchange: 
of notes. The Secretary may also take into eonsideration, in making 
his determination of economical operation, not only the benefits to be 

derived: directly at the federal projects by the implementation of the 

_ Treaty but those additional benefits that user eneioally arise under the 

_ exchange by reason of the exchange process. 


| © Determination. of E economical Operation. 


: ‘The Canadian .Entitlement. Exchange en recite that’ thé 
- Bonneville Power Administrator has determined that. the execution 
of the agreements will make available to the United States large. quan- 


a tities of electric energy to meet actual and prospective - needs for.such. 


energy in the Pacific Northwest, that, ‘as.a result of such exchange, 
the Administrator will be enabled to increase the net revenues to be. 
‘received in the marketing of power from the Columbia River Power 
System: (as defined in the exchange agreements), and that such ex- 
- change will result in more economical operation of the Coltmbia River 
> Power System. 

The necessity for stich determinations, ; in. acsohintics writs Section 


ae (b) of the Bonneville Project Act and. Section 14 of the Reclamation 


‘Project Act of 1939, was commented upon in the opinion of the Comp- 
troller General of Suly 16, 1962, relating + to the Hanford PGMs 
Agreements. ae 
_ 2L“Tt may be noted that poth.] provisions contain the requirement,.so Sie a as cc material, 


_ that exchange agreements be for the purpose of ‘economical. operation.?,. It is thus a pre- , 
. Fequisite. to execution of the proposed agreement that the Administrator determine it to be 
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‘In support of a deiseniaaaae that the Canadian Entitlement Agree- 
- mnents will contribute to “economical “operation” the following factors 
are of particular significance : 

1. The United States share of the prime power benefits to be realized — 
from ratification of the Treaty at Grand Coulee and all other Colum- 
bia River’ projects for which . the Administrator ‘has ee 
responsibility. 

2. The power that will be generated i in the United States as a result 
of the Libby Proj ect 544,000 kilowatts). | 

3.. A comparison of the cost of alternative sources of power to meet 
the power requirements on the Columbia River Federal Power System. 
I am advised that on the “next added” basis which underlies the 
Treaty, the United States share of Treaty. power is substantially lower 
in cost than power from alternative sources. 

4, The economics associated with the flexibility of operation afforded 
by incorporation of the Canadian entitlement into the federal system. 

5. The net power gains to be realized over the term of the exchange 
by retention“in the federal system of the benefits from the Canadian. 
storage minus the average energy and. capacity to be delivered m: 
exchange. 

6. The surplus secondary energy on the federal ae which can n be 
converted to firm energy. 

7. In addition to the foregoing, there are, of course, the siibatantat 
flood contro] benefits that can be realized only if the pee becomes 
effective. > 

~Itis not intended that the foregoing factors should junit the matters 

to be taken into account in determining that the execution of the - 
~ Canadian Entitlement Exchange Agreements will contribute to eco~ 

nomical operation, but the obvious conclusion to be drawn. is that such 
factors support that determination as a matter of law. 


d. Authority of the United States. Entity. 


‘In the execution of the Canadian Entitlement fixchouge Agree- 
ments, the Administrator will be acting for and on behalf of the United 
States Entity. It has previously been noted that the Administrator 
and the Division Engineer, North Pacific Division, Corp of Engineers, 
Department of the Army, are to be ‘dengnated as the United States 
in the interest of economical operation. -We assume that such a determination hag been 
or will be made. The General Accounting Office does not have sufficient information to 
be able to express an opinion whether the agreement would or would not promote econom- 
ical operation of BPA’s functions. It seems to us that any such opinion must be based on 


assumptions concerning future operations of the NPR and future costs of new power 
producing projects.” . Dec, Comp. Gen. B—149016, B-149083, July 16, 1962, p. 2. ° 
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Entity. I am aiivided that the Entity will authorize the Adminis- 
trator to act for it in the execution and performance of these exchange. 

agreements. relating particularly to the marketing aspects: 4 the. 
implementation of the Treaty. 

Article VIII of the Treaty provides in effect. that disposals of the 
Canadian entitlement within the United States shall be in accordance. 
with general conditions agreed. upon between the two governments. 
. The Treaty further vests the United States Entity with authority — 
_ to approve the use of the improvement in stream flow in the United. | 
States for hydroelectric power purposes upon “such conditions, con- 
sistent. with the Treaty, as the entity or authority considers appro- — 
“priate” (Article XI), to carry out the disposition of the Canadian — 
power entitlement in the United States (Article. XIV (2) (1) ), and 
“to formulate and carry out the operating arrangements necessary to 
implement the Treaty” (Article XIV (1) ). | 

The January 22, 1964, exchange of notes states that “it would bein | 
the public interest of both countries if Canada’s entitlement to.down- 
- stream power benefits could be disposed of, as contemplated by Article 
- VIII of the Treaty, in accordance with genéral conditions and limits 
similar to those set out in detail in the attachment: hereto, * # #2 The 
parameters within which the United States Entity is directed. to ar-. 
range for the initial disposition’ of the Canadian entitlement: were, 
therefore, set forth in the “Attachment” to the exchange of notes. In. 
the execution of the Canadian Entitlement Exchange Agreements, 
the United States Entity is therefore acting under and i hy.2 reason. of 
the authority of Article VIII of the Treaty. 


e. H ‘anford. Eachange Agreements. 


In 1963 the Bonneville Power: Administrator baie into : a number 
of contracts providing for the exchange of the output of the generat- 
ing facilities to be constructed by nonfederal interests *? in conjunction. 
with the Hanford New Production Reactor for capacity and energy 

from the federal system. [he Hanford agreements provide. that: the 

total output of the generation at the Hanford plant will be exchanged 

with the Administrator for amounts of capacity and energy from the 

federal system-computed by. applying the Bonneville rate schedules. 
to the financing expenses paid by each participating utility. A close 
analogy can be. drawn -between those agreements and ' the Canadian: 

Entitlement Exchange Agreements. . 


of = Authorized by. See. AL2 (b); Pals ‘B7—T0L.. “76° Stat. 582, “604 (1968%: 
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| “The financing of the peiotaae facilities at Hanford was to abe done 
through the issuance of revenue bonds, secuted by. contracts of sale | 
of portions of the output of the project to 76 utilities in the Pacific 
Northwest. Because the operation. of the generating facilities was. _ 
dependent upon the operation of the Government’s atomic reactor 
to furnish steam for the generators, the purchasers of the output were | 
insistent upon obtaining, in exchange for their.share of the output, a 
dependable source of supply. The uncertain nature of the availability | 
of power from the generating facilities prompted the necessity forthe —- 
. Hanford exchange agreements. Such agreements enabled the financing © 
of the project. So it is with the Canadian. Entitlement Exchange 
| Agreements. The participating utilities are unwilling to finance the 
| purchase of a block of power, when the availability or size of the block © 


.. is. beyond their. control. In both instances, the flexibility and magni- 


tude of the Columbia River Federal Power System, with its existing 


reservoirs for the storage and release of water, puts it in position to ee 


make the maximum use of such power, uneTey: enabling a mony 

- beneficial exchange. — ; : 

The authority of the “Administrator on behalf of the United States 
to execute the Hanford: exchange agreements was reviewed by. the 
Comptroller General at the request of the Joint Committee o on: + Atomic 


= Energy. “The Comptroller General held that: 


The proposed agreement is: clearly a contract for the exchange oe power and. 
comes, therefore, within the general authority granted. under the two provisions | 


of law [Section 5(b) of the Bonneville Project Act and Section 14 of the Ree 


--lamation Project Act ‘of - 1939] ee above. eee Comm: Gen. “BU1a0016. a 
B-149083 (July 16, 1962) ) : 
The distinction between the intent and purpose of the Hanford 
agreements and the Canadian Entitlement. Exchange Agreements is 
found only in the impact which the Canadian Entitlement Exchange 
Agreements have upon the implementation of the Treaty. However, 
in carrying out the common . PURpOBeS of both pemanents some dis- a 
tinctions are noted. - 
The amount of power to be made available by the Administrator ; 
| to the Hanford participants is to be determined from year to year as. 
~ measured by the expenses of construction and. operation of the project. 
-The Canadian Entitlement Exchange Agreements specify the amount . 
of power to be made available each year by the Administrator. The 
latter method would more nearly follow the “normal” cone of an. | 
exchange. 
Provision. is ides in the Carindisin Entitlement: Exchange Agree- 2 
ments for the payment of liquidated damages to CSPE in the event the 
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A dcninibteaion < shall default | im the delivery. of all or a: portion e the 
exchange power. While no such provision. is contained in the Han- _ 
ford agreements, they: do: expressly require the United States, in the 
event the NPR is discontinued prior to commencement of commercial 
power generation, to meet certain costs and obligations incurred by 
the nonfederal interests... And, of course, the obligation of the United 
States to respond in damages in the event of jefaale is otherwise exist- - 
ent in both cases. However, in the Canadian exchange agreements the 

- Administrator has. limited the Government’s Hability to CSPE to a 
portion of the debt service to. be paid by CSPE equal to the extent of 
the default. Such provision. in the agr eements, in the light of all the — 
circumstances, is a “suitable exchange term,” as contemplated in Sec- 
tion 5(b), constitutes a “compromise or final settlement of any claim 
- arising thereunder,” as contemplated in Section 2(f) of the Bonne- 
ville Project Act,?* and is one of the provisions “as in his judgment, are 
necessary,” as provided i in Section 14 of the Reclamation Project Act . 
of 1939. | 
_ The other distinguishing dhawieereecs of the two sets of agree-__ 
ments do not appear to be material to this opinion. 
In response to your. request, therefore, T am pleased to haves you 
that, in. my opinion, each of the Canadian: Entitlement Exchange 
Agreements, if executed by the Administrator in the form referred to 
above, and when delivered pursuant to the ‘escrow arrangement, will 
_ be a valid and binding agreement of the United States enforceable in 
accordance with its terms. I assume, of course, that such Agreements 
will be: duly authorized, executed and delivered BY the other i Ee | 
thereto. 


7 Frank J. Barry, | 
S ana: 


7 "UNTIED STATES v. KENNETH ‘MoCLARTY 
- A-20821 eS Decided August 27, 1964 


- Mining Claims: ‘Common Varieties of Minerals. 


A deposit of building stone fractured: to a, large extent into regular peceaicgiee 
_ Shapes and sizes which are suitable for use in construction. without further 


cutting or splitting and which exist in a greater proportion in the deposit. ~~ 


. than in other deposits of the same stone in the vicinity is not an uncommon: 
variety : of building stone which’ is locatable under the inne laws because ; 


® Dee. Comp. Gen. B-149016, B149083 (July 16, 1962). 
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it has a ea and distinct value where it appears that the regularly 
shaped stone is usually, by customer preference, mixed with irregularly 
shaped stone from the claim in construction usage and that the regularly 
shaped stone is not shown to have any uses over and above those of epoRtls 
of ordinary building stone in the locality. 


APPEAL FROM THE BUREAU. OF LAND MANAGEMENT 


The Forest Service, Department of Agriculture, has Sppemedit to the 
- Secretary of the Interior from a decision dated September 24, 1962, 
by the Director of the Bureau of Land Management vacating 5 deci- 
sion of a hearing examiner holding null and void Kenneth McClarty’s 
Snoqueen placer mining claim within the Snoqualmie National Forest, 
Washington, on the ground that the claim, located after July 23, 1955, 
is for a common variety of stone which is not-locatable under the min- 
ing laws within the meaning of section 3 of the act of July 23, 1955, 
69 Stat. 368 (1955), 30 U.S.C. § 611 (Supp. IV, 1963). : 
Section 3 of the ¢ act of J my 23, 1955, amended the mining law by 
~ the provision that: 7 | 
A deposit of common varieties of sand, stone, gravel, pumice, pumicite, or cinders 
shall not be deemed a valuable mineral deposit within the meaning of the mining . 
laws of the United States so as to give effective validity to. any mining. claim. 
hereafter located under such mining laws. * * * “Common varieties” as used 
in this Act does. not include deposits of such materials’ which are valuable peranne 
the deposit has some property giving it distinct and special value * * *, 
Section 1 of the Materials Act of J uly 31, 1947, as amended, 69 Stat. 
367 (1955), 80 U.S.C. § 601 (1958), sahoeee: the Secretary of Agri- — 
culture to dispose of mineral materials, including. but not limited to 
common varieties of sand, stone, gravel, clay, étc., on public lands 
of the United States administered by him for aa total forest. pur- 
poses under such rules.and regulations as he may prescribe upon pay- 
ment of adequate compensation therefor. | 
On June 23, 1960, a forest supervisor, acting as the delegate of the — 
- Secretary of Aoricaltike: issued a special use permit to John W. Pope 
entitling him to remove 50 tons of selected rock for building stone, 
common variety, for 50 cents per ton from a 9-acre site to be chosen by 
the permittee and the district ranger between White Pass Lake and 
- Dog Lake within sec. 36, T. 14 N., R. 11 E., or sec. 1, T. 13 N., R, 11 E., 
Willamette Meridian, which site might jnciuds a portion of the pit 
- site under ‘permit to the State Department of Highways. for the re- 
moval of highway surfacing materials, known as pit site E187. On 
August 1, 1960, the ranger and Pope chose a, 2-acre site within sec. 36, 
which’ was found later to be. included in the. placer. mining. claim 
which McClarty located on the same day. 
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On April 1, 1961, the Bureau of Land Management, at thé request 
of the Forest Service, initiated a contest, against the’ taining | cleint 
by the filing of a complaint charging that: 

1. The building stone for which the claim‘ was located i is a common 
variety not locatable under the mining law; 

9. The land embraced within the claim is honiatieral in’ character ; 2 

3. A portion of the land embraced’ i in the claim’ was on the ‘date 
of its ‘location appropriated to other uses ‘through the issuance of a 
special use permit by the Forest Service ‘so. that ‘this portion of the 
claim: was not locatable at the time the claim was located tegardless 
of. the character of the mineral deposit therein. 


E McClarty controverted the charges, and a hearing was ; subsequently 
held at which the Forest Service presented evidence on behalf of the 
contestant and, McClarty submitted his own testimony. and. that of 
other witnesses and. pictures and samples of the eee stone found 
on. the claim. + 
‘The hearing examiner found that: the lain’ was located. on. Auge 1, 
: 1960, for building. stone composed. of andesite country, rock common 
to. inael of the Cascade Range. ‘He observed. that in the immediate 
: vicinity of the claim this stone extends along | the highway for several 
miles on both sides and that. it has been fractured both horizontally and — 
: vertically 3 in such manner that it.can be used’ in its native state with 
a minimum of processing as veneer on. walls, for chimneys, patios, and. 
general rubble construction. There was testimony at-the hearing 
that there i is an exposure extending four miles along.the highway and 
two or three miles on each side of the highway. (Tr. 13). . Similar 
outcrops of lava, have been found in-the Mt. Hood area (Tr. 34-41), 
near Mt. Baker (Tr. 42), and. in other parts of Oregon | and Washing- 
= ton (Tr. 75-7 6). The examiner noted. that the contestee predicated, 
the validity of his claim upon a higher percentage, of usable fractured, 
‘stone in it than i in any other own deposit. He. held. that, assuming 
a greater concentration. of usable ‘pieces of stone. on the claim than, 
‘elsewhere; the concentration does not distinguish the material from all 
other fractured andesite in the area and. concluded. that an economic 
advantage, over other deposits does not. give. this deposit a. special and. 
distinct economic. value or use over and above. the. general run of such, 
material. On this basis, he declared the claim null and void. 
On. appeal, ‘the Director reviewed the evidence and concluded that | 


“oh 1This charge ‘was withdrawn. during: the course: OF: the heating as shown in. the transéript j 
at page 08. (Tr. 98). RB esas cans eS ne rere Bs tadiara tise Gt hn TR : 
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it does not warrant a finding that the building stone on the claim i is 
in the common variety category and that the charges against the claim 
had not been sustained. The Director did not disagree with the facts 
found by the examiner but seemed to base, his decision on the. ground 
that the deposit of stone on the claim is not a common variety because 
the stone having the unique fracturing property exists on the claim 
“in commercial quantities” (italics j in Director’: sdecision).. 

In its, appeal to the Secretary, the Forest Service contends that the 
fact that commercial quantities of building stone of a particular type 
are found on the contestee’s claim and not in. other deposits in the 
area cannot make this deposit, one of uncommon stone. The contestee 
reiterates his previous” contentions that the unusual jointing or frac- 
turing in ‘nature of the stone into shapes ideally suited for masonry, | 
the varied coloration, andthe concentration in merchantable quantity 
on his claim are e the characteristics or " properties which give the stone 
variety of stone within the meaning of the act of July 23, 1955. 

A review of the testimony reveals that extensive daposite of stone of 
the same composition as the stone on the claim are exposed in the 
vicinity and that there are other similar deposits in other areas. in 
the same State: The deposits are the result. of lava flows which, in 
the process of cooling and beéause of the pressures exerted 1 upon them, 
_ were fractured into snial] pieces. “On the Snoqueen claim, there is a 
higher percentage of rectangular pieces than in the other ‘exposed | 
deposits in the vicinity: The contestee introduced into evidence as 
Exhibits B and C two pieces ‘of stone which the hearing examiner 
described as having flat parallel sides. Exhibit B, he said, is ap- 
proximately two feet: long, five inches wide, and. two incligs thick. 
Exhibit C is also approximately two feet long, three and one-half 
inches wide, and three iriches thick. The contestee testified that these 
exhibits are truly representative of 70 percent of the stone that is. 
observable on his claim (Tr. 113). He based his case for an un- i. 
common variety of stone upon the suitability of the elongated ° rec- 
tangular pieces of stone for construction work. - 

However, his Exhibit .A shows 30 pictures of building gS ana portions 
of poudings constructed in whole or in part of stone, which, he said, 
came “every inch of it from the Snoqueen claim” (Tr. 100). These 
pictures show a hodge- podge of all shapes: elongated rectangles, long, 
slender wedges, irregular flagstones, and small polygonal intersticial 
pieces mortared together into a nonuniform mass of masonry: There 
is only a general parallel patra’ of pieces of stone, ho attempt, to | 
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maintain a yumi fori mortar thickness and no acaviie for any qaiditons 
or repetitive symmetry: in the finished design such as exists in an.or- 
dlinary brick wall. In the walls, a single stone that is wider. than 
others is often allowed to: protrude outward several. inches and the 
‘same is true of longer pieces.of stone-used in fireplaces and chimneys 
which are allowed to extend several inches beyond: the finish line. 
The result is the creation of.a, rustic. elflect. which i 1S any ppparent 1 in 
all of the pictures. : 

‘The contestee testified that the eride does not detiand. or want: all of 
one.conformation as in. the samples C and B but-some, not the average 
demand by any means, want.a.monotonous.type like B and..C (Tr. 
197-198). One: witness testified that 30:to 40.percent of the stone in 
one picture seems to be wedge-shaped instead. of rectangular; in 
another, 15.or 20 percent (Tr..193). Another witness said about. half 
of the stone in another picture is like B and CG (Tr..181).. Of another 
picture, he:said the percentage of stone similar to B and C appears 
_ to be “fifty per cent.or more, fifty to seventy percent” .(Tr.: 182). 
Another witness observed that, forthe flagstone type of.masonry built. © 
of rubble stone as shown inthe pictures comprising Exhibit. A, in 
which the beauty of the finished product is based on irregular.shapes 
and a clear‘intent to avoid any suggestion of sequence or symmetry, 
stone of uniform. width sa dimension: hike eeu as B and -C are of 
no value (Tr. 184-186). - et ae ea 

Thus, it is necessary - to rouslirtia: dist, alton: fie contestee. as- 
serted that the slabs of stone exposed on his claim are unique because 
of the regularity of the size and shape of 70 percent: of them‘ which | 
makes them: ideally suited for construction:use, his own evidence of 
the actual use made of the stone removed and sold from the: claim 
shows that no substantial value has been recognized in actual usage 
because of regularity of size and-shape. The stone taken from his 
claim.and uséd:in the construction of houses is of heterogeneous:sizes.. 
and shapes incorporated in walls and floors in a manner intended to 
emphasize their heterogeneity so that the fact that there are: propor- 
tionately more slabs of regular size and shape on his claim than in 
other deposits of the same stone in the vicinity is not of real signifi- 
cance. The fact’ is that the regularly shaped stone on the claim is 
used for the same purpose as the irregularly shaped stone on the 
claim and for no other purpose. The fact, too, is that the stone from 
the claim is used for the same purpose as:'stone found in other deposits . 
in the locality. Although the regularly shaped pieces do not require 
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_ as much cutting or shaping, this factor does not endow. the stone with 
the character of an uhcommon variety. United, States v. Duvall & 
Russell; 65 I.D: 458, 462 (1958) ; United States v. J. R. Henderson; 68 - 
LD; 26, 28-29 ( 1961) ; United: States Vee G. bis et ab, solic clt ges 
(October 8; 1962). : 

- The contestee also téstified that fie stone fron is eee avoids ihe 
monotonous grays because it has browns, reds, and pinks—a soft blend- 
ing of various colors in it (Tr. 198). This may well be true.» But 
there is a complete absence of any evidence as to the:colors of other © 
stone suitable for construction purposes found in the vicinity of, but. 
not on, this claim.’ Hence, it is not established. that: the stone from 
the Snoqueen claim is more varied in color or that its colors are more 
desirable for construction purposes and that the stone inthis respect 
has an attribute which gives it special and distinct value. Umited 
States v. J. R. Henderson, supra; United States v. D. G. Ligier et al., 
supra; United States v. Kelly Shannon et al., 70 1.D..186, 141. (1963) ; 
United States v. Frank Melluzzo et al.,'70:T.D. 184,186 (1968). 

__ As in these other cases in which special and distinct properties were 
claimed, the stone in this case has been used only for the same purposes 
for. which: other deposits i in the ny which are a and: — | 
- available are also suitable. °° 

~ It follows that the fact.that'the teal ery stone ests in: com- 

Fionpial quantities. on the Snoqueen claim: does not: have’the éffect: of 
making it an uncommon variety of stone. The Director’ Ss decision. was 
consequently inerror as it was based on that premise: ae 

Since the mining’ claim«is invalid because the mineral : deposit for 
which a location was attempted :is not: a locatable mineral, it is very 
-¢lear:that:McClarty never: had:any rights which: he could: Ss auarice: as 

superior to those: of:Pope who-has had at all times since the issuance 
of his permit:a legal right to remove common. building, stone under 
- the terms of his permit:.: Evidently ‘Pope did not:regard:the stone.as 
an uncommon variety because he applied for and obtained ‘his: permit 
under ‘section-1:of the Materials’ Act, ue: swiicn authorizes: the dis- 
posal-under that act onlyof—: Se) ae Seager ig Ge Ail ones oy 
i ow! mineral materials (iniluding put not limited to- common varieties ‘of the 
following sand; ‘stone * *:*:4f' the disposaliof such mineral * + * -materials:. (1), 
is: not: otherwise expressly authorized by. Maes: including * * *.the United States. 
mining. daws.? anern eyigh Cae Ae ee En a ee ae : ; . ott 

‘Only. inenels not. ne ect to- Jeoien. ee the “mining Tavs ¢ can a be 
disposell of under the Materials Act. oP ag Pit cat ecie a as Ee 


2 It Ww ould sapees that anth of the aautaee péitied i in: Saving: up the’ ‘égildzty’ ‘shaped 
‘pieces of stone disappears when ane stone is mixed with irregularly shaped pieces. 
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| * ap evens: pursuant to the ‘authority delégiited 't to ths Solicitor By 
- the Secretary of the Interior (210 DM 2 2A (4) (a); 24 F -R. 1848), the 
decision appealed from is reversed and the ‘case is remanded for re- 
instatement of the decision o of the aia examiner. Ben se Pi 


| Eowar Wrrniing;:: 
A sere Selene 


CHARGEABILITY OF ACREAGE EMBRACED IN om. AND Gas LEASE 
: OFFERS : 


oil. and Gas Leases: Acreage Limitations : 


“Acreage. embraced in a lease offer which ig- subject tp drawing to determine 
. priority will not be charged against the offeror until the offer has been 
successfully drawn. 


‘M-36670. eee. ho Steir 4 
To: ‘ - Regional. Solicitor, Anthorage Fa ee Be 


Subject -Chargeability of Acreage 1 Embraced in Oil and Gu Tease 
, Offers - aa 


This 3 is in ‘reply to your ieiticben hits of J Tuly 2 29, 1964, ae a 
‘memorandum of J uly 24°1964, from the Acting Manager of the Fair- 
‘banks Land Office concerning the Umiat lease sale. As'we understand 
the: situation, during the’ Umiat simultaneous filing period! three com: 
7 panies, “Atlantic ‘Refining: Company, Sun Oil Company, and. Pan 
American Petroleum: Corporation, filed 264 jomt: offers:covering 659,- 
‘923 acres. The three’ companies ‘were successful in the case.of 42 offers 
which total less than 300,000 acres. A protest: has been filed‘against 
the issuance of leases’ to. theésé three companies ‘on: the: grounds that 
their filing ‘on 659,923 acres was'a violation. of the acreage limitations 
‘and that’ thus-all’ their offers: were: void:-and not’ eligible to: be drawn. 

Many questions: on different: aspects’ of this problem; involving the — 
‘interpretation: of various provisions of the'statute andthe regulations, — 
have beer raised’ by: interested: parties: : “However, the central question 
is whether the acreage: limitations which ate ‘imposéd by statute and 
regulation’ ‘apply to all’ acreage embraced ‘in offers ‘for. oil ‘and gas 
‘leases.’ Section:27(d) (4): of the Mineral Leasing ‘Act -(380:U:S.G.,-sec. 
ae) @))'s states that’ ANNO ae eames or Psy asgine t * Pe 


: o : Py 
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shall take, hold, own or control at one time * * * oil or gas leases 
(including options for such leases or interests therein) on land held 
under the provisions of this Act exceeding in * * * the case of the 
State of Alaska * * * three hundred thousand acres in the northern 
district * * *.”. The pertinent: regulation is 43 CFR 3120.1-2 which 
generally follows the statutory language, but. which also specifically 
refers to the inclusion of offers for oil and gas leases in the ee 
acreage of land held, owned, or controlled. 
The statute. speaks very explicitly ; in terms of the holding, owning, 

and controlling of acreage: Even though the regulation refers to 
offers, it does so in terms which make it clear that the acreage to be 
charged against the offeror is acreage which the offeror may “take, 
hold, own, or control * * * through *°* * offers * * *.” For acreage 
— to be charged against a party, it is. essential that it be held, owned, or 
controlled in some manner. It is appropriate that land embraced 1 in 
an offer for a ‘noncompetitive oil and gas lease should: be’ charged 
against the offeror when the lease is to be issued | on.a. first.come, first 
served basis. Although no: lease has been issued, in such a, case the 
--offeror-does' have a control over the acreage embraced: in his offer since 
by filing his application he has obtained priority and has precluded 
anyone else from obtaining a lease until there has been some disposi- 
tion of his own application::: In other words, such an offeror does have 
a certain measure of control over the land even if*he has no actual 
ownership. .: However, it. is a.different. matter when.-we consider an — 
offer for a: lease whichis: required to,undergo'the simultaneous filing 
procedure: In such.:a. situation all: citizens are. afforded an equal op- - 
portunity ‘to file offers for oil and. gas leases during the simultaneous 

filmg: period. No one of the offerors can be said to have any control 

over the acreage. Any other person may file on that.acreage and has 

an-equally good opportunity of obtaining it. Control. comes only after 

priority has been established when the winning offeror is in as good 

“a position as an applicant who will obtain a lease on a first come, first 
served basis: Until that drawing, however, we'do not find any hold- 

ing; ownership, or control of acreage by an-applicant within the mean- 

ing of either the statute or the regulatiton implementing it. . 

The provision in. the regulation which expressly states that acreage 
held, owned, or controlled through offers will be chargeable was added 
by. Cireular 2009::(24.F.R. 281) which: was published on January 13, 
1959. In ‘proposing ‘this amendment. the Department stated that it 
was long-standing departmental -policy to. hold ‘acreage embraced. in 
offers chargeable: 'This ‘was true, but.the rulings cited are dated 1925: 
and. 1926, long before the simultaneous filing procedure was instituted. | 
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Therefore, they do. not properly have any bearing on the matter now 
before us, a case concerned strictly with the drawing of one amongst 
many. simultaneously filed offers... 

‘Inthe past the Department, without actually considering the differ- 
ence between lease offers filed on a first come, first served basis and 
lease offers subject to drawing to determine priority, has accepted an 
interpretation of the regulation which held chargeable all acreage 
embraced. in offers whether or not subject to drawing. Melvin A. 
Brown, 69 L.D. 181 (1962) ; Hdwin G. Gibbs, 68 ID. 325 (1961). In 
each of those cases the offeror was charged. with acreage embraced in 
an offer which was subject to the simultaneous filing procedure. After 
another party had been successful in obtaining. first priority in the 
drawing, the other offerors remained charged. with the acreage em- 
braced in their offers. Not until his unsuccessful offer was officially 
withdrawn. or. the. appeal period ended was an offeror relieved, from 


chargeability. ‘The: Department’s holding in the Brown. case was. — 


' challenged: in the courts.’ In Brown: v.' Udall, No. 18,274, C.A.D.C. 
Cir. (June 18, 1964); the court held that the Departinent had erred in 
its decision. and that, under the proper interpretation of the regulation, 

Mr. Brown was chargeable only with the acreage which: he actually 
held under lease and’ “the: acreage for which he‘ was the first: qualified 

applicant, Ati is true that, the oy did not ‘expressly state that acre- 
instead actually, held. only that such acreage is. snot chargeable ; after the 

drawing unless the offer has been. given first-priority. . Nevertheless 
the. decision clearly casts doubt upon the assumption that.acreage in- 
_ cluded in an offer subject to drawing is chargeable prior to the draw- 
ing. . The court. expressly stated that it did not consider the question 
of whether the regulation. holding : acreage embraced i in. offers charge- 
able went beyond the statute. We do not regard the regulation as 
going beyond the statute, but-in order that regulation and statute may 
be consistent it is essential that the regulation be interpreted as holding 
chargeable acreage in an offer only when the offeror has, through the 
offer, obtained some holding, ownership, or control over the acreage. 

To summary, it is our opinion that the « acreage. embraced in the offers 
filed by these.three companies jointly was not chargeable against the - 
_ companies ‘until after there had been a drawing and then only that 

acreage embraced i in their successful offers was chargeable. The basis 
for this. opinion is that acreage must. be subject to some form of hold- 
ing, ownership, or control before it becomes: chargeable. . Because of 
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our epimion on this ae sal the questions eared in the Acting Man- 
ager’s memo and the various materials which have come to us from 
the ‘interested companies do not have to be answered. ‘In ‘our opinion 
the problem immediately before us may. be settled on the basis that, 
acreage embraced in an offer which is required to undergo the simul- 
taneous filing procedure i is not chargeable until after the offer has been 
successfully drawn. 


 Epwarp Wernperc,: 
Aonng Solicitor. e 


ALLOTMENT. OF LAND TO ‘ALASKA NATIVES — 


‘Alaska: Indian and Native Affairs we 


- Solicitor’ 'S opinion M-36352, June 27, 1956, holding that the allotment right of 
an, Alaskan native under the Alaska Allotment Act, 34 Stat. 197, prior to. 
‘the 1956 amendment; was limited to-a ‘single entry and that the allotment 

gould not embrace'a grant of incontiguous ‘tracts of land is correct, where 
the proposed allotment is of tracts which are not related in any; sense, or 

' Where, his: allotment having once been determined, an. additional grant to 
~ the same applicant 1 ig being considered. 


Alaska: Indian and Native Affairs—Words atid Phrases. 


- Congress” has frequently: used the: ‘word: “homestead” in. eunecion with. the 
.. allotment. of land to Indians to indicate merely; that the land allotted was 
. .. to be subject ‘to. special status and the -use of the. word “homestead” in the 
Alaska. Allotment Act, 34. Stat. ‘197, as: amended, 70 Stat. 954, is not neces- 
‘sarily ‘indicative of an intention to superimpose “the requirements of. the 
general homestead. laws on the express requirements: of the Alaska statute. 


Alaska: Indian and Native Affairs—Indian Allotments on Public Domain: 
_ Generally—Statutory Construction : Generally" Ro yea 


_While both the. ‘Indian Allotment Act of. 1887, 24. Stat. 388, ‘and ‘the Alaska 

7 “Allotment ‘Act, 34 ‘Stat. 197, as ‘amended, 70 Stat. 954, ‘are representative of 

‘the ‘method: ‘which: was: used to’ grant land to “uncivilized” ® “persons in the 

“oN date: nineteenth’.and :early. twentieth: centuries, ‘the specific requirements: of - 

so. the: numerous allotment; statutes enacted during: that.time vary. according 

+ to.the particular situations which they were intended to meet and the. two 

aets should not be read in pari materia to impose identical requirements. 0 on 
a "applicants under each statute. 


‘Alaska: Indian and. Native Aifairs, i Re ees ome * 
; The, historical and, legislative materials out. of 7 which, ‘the Alaska, Allotment 
crue Act, BA. Stat. 197, as amended, 70 Stat. 954, emerged impel. ‘the conclusion 
“anh the” Secretary, is authorized to make: single allotments of incontiguous 
trots’ ‘of land which, ‘d¢aken as ' a ee compose the single “unit which is: ‘the 
‘‘aettial home 6f" the ‘applicanit. PERE OR RE SPER ESS Sphere wt ey Se ee 28 ge 


LEP Sets 
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_ Alaska: Indian and Native Affairs—Statutory Construction: Generally aes 
. The effect of, the. enactment ‘of ‘Departmental regulations inthe 1956 amend». 
-ment to the Alaska Allotment Act, 70 Stat. 954, was to make mandatory 
>. ander the: statute the determination of use and.occupancy: which; : prior, to, 
the 1956 amendment, had been discretionary except where the claim of a 
preference right was involved, but the amendment did not bind the Depart- 
‘ment to the. exclusive consideration. of the specific \ elements. of. proof. which, 
_ though: listed in. ‘the regulations, ‘were not made a part. of the amendment... 


Alaska: Indian and, Native. Affairs ee ee 


‘Both Frank. St. Clair; 52 L.D. 597 (1929), and Frank St. Clair: On Petition), 
53 LD. 194 (1930), :affirm: the rule that occupancy, of the land sufficient to 
establish a preference right under ‘the Alaska Allotment Act, 34 Stat. 197, 
prior to amendment in 1956 did not need to-bé’ continuous and. that residence 

- on the land was: not required to the exclusion of a ‘home elsewhere. toad 


Alaska: Indian and Native Affairs | 7 


The. reference to residence and cultivation in | Herbert Hilscher, 671 i. D. “410 
rs (1960), if that reference was intended to imply” that’ other instances’ of 
~ octupancy expended ‘by the native according to his natural culture and en- 
vironment would be inadequate to show substantial actual: possession: and 
use of the ‘land; must be restricted to the interpretation of existing regula- 
i. tions, -and,. in view of the. history of the. Alaska Allotment. Act, 34. Stat. 197, 
as amended, 70. Stat. 954, there. is no justification for treating. the. reference 
to. residence’ and ‘cultivation as disclosing a limitation on the authority of 
.* the Secretary. ‘which ‘would don: him from spromulgatiie teenie Hone re 
: thatievidence.a broader: policy. ea ae os = 


Alaska: ‘Indian. and: Native Affairs ~ oe 


“The ‘Secretary of the Interior is ‘aiithovised by the ain. Allotmetit “Act, Ba 
‘Stat: 197; as amended;'70 Stat: 954, to promulgate regulations which providé 

“.. for a. determination of “use: and occupancy” of the land. according ‘to’ the 
native’s mode of life and the climate and character of the land; taking these: 
factors into: consideration, such use. and occupancy . require , a showing’ of 

substantial actual possession and use of the land, at’ least potentially ex-: 
ins clusive of others which is substantially continuous for the per iod i required. 


Alaska: ‘Indian and Native Affairs 


The. Alaska, Allotment Act, 34. Stat. 197, as , , amended, 70 Stat. 954, authorizes 
the ‘Secretary of the Interior, “in his diser etion” to promulgate a. rule that 
allotments will not be made in’ units ‘smaller than forty acres in size ‘and 
-eonformed to ‘the. regular’ rectangular survey ‘pattern and to prescribe by 
Spemulation, in:: ‘advance:'that a: determination: of ‘the: applicant’s : ‘use: and oc- 

s cupaney,.of a significant. portion. of .any. conforming. forty-acre tract shall 
i a normally. entitle the applicant . to. an. allotment, of, the: full: tract, wage no. 
conflicting claim is involved. 
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M-86662 : ~ September £1, 1964 
To: . Assistant SEcRETARY—PUBLIC Law MANAGEMENT | 


Subject : ALuorMEne OF Lanp TO ALASKAN NATIVES Unper THE 1906 
Act AS AMENDED" ; | . 


- This memorandum is in response to your request for a determination 
of the authority of the Department of the Interior to issue certain regu- 
lations governing the allotment of lands to natives of Alaska under 
the act of May 17, 1906, as amended by the act of August 2, 1956 
(hereinafter. refererd to asthe Alaska Allotment Act) + 

Present. Departmental. regulations State that. » ‘applicant? Ss ect 
of “substantially continuous ,use and occupancy,” as required by the 
statute for an allotment, should show, among. other indices, residence, 
cultivation and improvements on the land in question ‘ ‘and the use, 
if any, to which the land has been. put for fishing « or trapping.” 2” An 
allotment, of incontinguous tracts of land is expressly prohibited by 
the regulations.? : 

“The proposed changes in ales edictnig Departmentel an peene 
would expressly’ permit: consideration of (1) native custom and mode 

of living; (2) climate and character of the land applied for; and (3) 
customary seasonability of occupancy in determining whether an ap- 
plicant for an allotment has shown substantially continuous use and 
occupancy of the land for a period of five years. The proposed regu- 
lations would also allow an applicant for an allotment to obtain in a 
single allotment more than one tract of land which would be no smaller 
than forty. acres in size end. conformed to the regular. ester Sa 
survey pattern.: 

The proposed ee PopiSeant a, on of existing policy con- 
cerning the allotment of land to Alaskan natives. In addition to oc- 
cupancy according to the standards of the white settler, the proposed 
regulations recognize occupancy according to the standards of the 
native in his present culture and environment. Similarily, the allot- 
ment of incontiguous tracts of land to a native applicant would recog- 
nize ‘the fact that several different locations, taken as a. whole, may 
compose the single unit which is his actual home. ‘Today,:the home of . 
an Alaskan native may include:a fishing site, a hunting and trapping 

site, reindeer headquarters and corrals, and tracts regularly used for 
other: purposes.* 





134 Stat. 197, as amended, 7 Stat, 954; 48 U.S.C. 357, 357a, 357b (1958). 

243 CFR 67.7. 

§43 CFR 67.4. 

4Dep’t Interior, Report to the Secretary of the Interior by the Task Force on Alaska — 
Native Affairs, 59 (1962). 
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The Alaska Allotment Act provides i in part that: 


That the Secretary. of the Interior is hereby authorized and Sinpowened: in 
his discretion and under such rules as he.may prescribe, to allot not:to exceed 
one hundred and sixty. acres of' vacant, unappropriated. and. unreserved. non-| 
Inineral land in the district of Alaska, or, subject to, the. provisions of the Act. of 
March 8, 1922 (42 Stat. 415; 48 U.S.C. 376-877 ), Vacant, ‘unappropriated, and 
- ‘unreserved land in ‘Alaska, that may be valuable for coal, oil or gas deposits, to: 
any Indian, Aleut or Eskimo of full or-mixed ‘blood, who resides in ‘and is. a 
native of Alaska, and who.is the head of a family, or is: twenty- one years of age ; . 
and the. land so allotted shall be. deemed the homestead of the. allottee and. his , 
heirs in perpetuity, and ‘shall. be inalienable and nontaxable until otherwise ; 


< provided by Congress * 8 


The 1906, act, gave a, » preference i in. nthe ¢ case. ob occupancy. "Tt ih prs 
vided, thats. co nae: 


HO¥ Any’ person “qualified: for an. allotment. as: aforesaid. ‘shall: have. the 
preference right. to secure by, allotment the nonmineral land occupied by. him not ; 
exceeding one hundred and sixty. acres. Gin Sit ety 7 e 

By the. 1956 amendment, occupaney: was . made ¢ a. ommane ‘for. 
all allotments under. the act.in connection with. an amendment which. 
_ permitted: natives to sell. the land. alloted. to them. with the:approval 
of the Secretary... _As to. occupancy, os 1956. amendment, t stipulated. 
‘that: ee: ne 
No allotment shall be made to: any person’ vinder. this Act.until said’ ‘person 
has made proof satisfactory to the ‘Secretary .of the Interior of. subptannely: 
continuous use and. occupancy of the land for.a period of five years." shane 

On its face the Alaska. Allotment Act vests ‘authority in the Seite 
tary to make an apie “in his discretion:and under such rules as he. 
may prescribe.” This broad delegation ‘suggests: that: Congress .in- 
tended that ‘the primary responsibility for developing a program of: 
allotments ‘to Alaskan’ natives within the ‘specific limitations of the’ 
statute should fall to the Secretary. Although a number. of specific 
_ limitations are set. forth in the statute, there is no language which ex- 
pressly prohibits the Secretary from giving consideration tothe culture 
and environment of Alaskan natives in setting a standard of use‘and. 
occupancy under the. statute. . Similarily there: is no express prohibi- 
tion against granting incontinguous forty-acre: tracts of land in a 
single. allotment..so. long. asthe’ total: area ‘ofthe allotment: dees :not: 
exceed one hundred and sixty acres. These limitations, if they exist, 
must be inferred from the language of the statute. a reason. oo the oa 
relevant circumstances. which preceded. its enactment. 


534 Stat. 197, as ainendeds 70: ‘Stat: 904 ; 48° bs 8.C. 887, 8870; ‘3678 (2958). 
© 70 Stat. 954 ; 48° U.S.C. 857b (1958). 
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| Allotment of Incondiguious Tracts | CPapiett ag’ 


Thi 1956, the’ Associate Solicitor: for’ Public Lands held: that ‘the’ ake 
lotment right’ of an Alaskan native under the‘ Alaska’ Allotment Act ° 
‘was limited to a, single entry: and, that, the allotment, could not embrace. 
a grant: of incontiguous tracts, of. land.” 7 In. reaching. this conclusion. : 
the opinion relies‘on ‘three basic points... First; that the Alaska Allot-. 
ment Act provides that land: allotted, “shall be'deemed:the homestead: . 

of the allottes,” ‘and that homestead. laws applicable to: white séttlers® 
in Alaska in 1906 ‘required. the land « on which a homestead’ entry was 
made to be located “in, a body in conformity to the legal subdivisions 
of the public lands.” Second, that a similar conclusion had. been 
reached under the Indian Allotment Act of 1887 (applicable to In-' 
_dians within the territory now occupied by the contiguous forty-eight 
States) with respect to' the allotment: ‘of incontiguous: tracts of public | 
domain land and that “nothing i in the 1906 Act appears to require a 
different’ interpretation.” “Third, that the legislative history of the | 
Alaska Allotment’ Act. appeared” to contemplate’ that Indians would. 


be allotted’ only ‘one‘entry and that “Congress apparently sought’ to: 


grant a homestead ‘in ‘its: ordinary. meaning: asia eels tract dad nota 
series of disconnected tracts.” : 

. Where the proposed: allotment is of tracts which are. e not related 4 in 
~ any-sense, or where, his allotment having once been: determined, an-ad-: 
ditional grant to the same-applicant is-being considered, there cari be 
no quarrel with the 1956..memorandum.:: However, a: different case 


is: presented by the’ single allotment -of several tracts of land: which, . 


although not: physically: connected, .are related. to each other by the. . 
culture and environment: of. the ‘native applicant. . With respect to: 
this situation, the seep o the 1956. memorandum. are: = not, in ae 
opinion, germane. i cies eg 
The: use of. the orl “homestead” in he Mies Stuie: is er neces:: 
sarily: ‘indicative’ of an.intention to superimpose the: reqtiirements of. 
_ the general homestead. laws on the.express requirements of .the Alaska. 
Allotment Act. Gongress.has frequently used the word. “homestead”, 
in connection with the. allotment of.land:to. Indians to. indicate merely’ 
that the land:allotted wasito be subjectito special status.*: oe bo 
The case Of: U. SV. Pheurston | C nals N ebnastea;? concerned the. 


FSoliedlters Opinion) Mi 36885" ting 2! 1958). Tt fea ane tes 
8 For example, Indian.allotniént: acts: passed: ‘in: 1898; 1906; ‘1919; and: 1920. ‘provided. that; 
‘homestead allotments should be inalienable and nontaxable. 30 Stat. 495, seis mate aaetiag s 
84 Stat. 539. (1906) ;:444Stat: 16, (1919):; 41-Stat. 751,756; (1920).., Re 
954 F. Supp. 201. (D.C.D. Neb, 1944), aff'd 149 F. 24: ARE. (ate Cir. 4046), ; Sas aa aces 
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by 


: exemption, from local faxation: of. hombeieade acquired. under, the act 
‘of June 20, 1936, as amended by the act of May 19, 1937.2° Among 
‘ other; ‘points, the defendant, contended that, Many. ‘ of. the tracts, involved 
“because ‘they: ‘epula: not, “be. ‘regarded ; as. , “homesteads”, by reason.. a ot 
_ various alleged. defects, . Although. the express, requirements of. the 
- statute had been met In, designating the tracts, it was stipulated that i in 
one: Instance the exemption. was. claimed. jor separate noncontiguous 
‘tracts and that some of the claimants did not reside on: the. land. in- 
_. volved... Other defects. urged were . _nonresidency, on. some tracts, 
_more than. one claimant. for some tracts, and that some, > of the tracts 
amere unimproved... 3 eo 
- The defendant aed that, in. "addition to express requirements fon 
the “homesteads”. -gpecified in the Act, there were certain other charac-. 
~_ teristics, such. as contiguity,.: necessarily required, by. the term “home- 7 
stead.” In disposing of this contention. the court stated : ae 
- Homesteads, as. they are inderstood ‘in. our :médern American, eas were un- 
i. nai to. the common law. .. They are ‘creatures of statute.and of the statutes of 
. the several governmental entities creating them. As such, subject. only to con- 
- trolling: constitutional. limitations; they may. be. identified. and. defined .as. the 
7 legislature may determine. Soe Congress may, for’ its: purpose; give the term 
its own. definition, and it has done ‘that in this instance. [isting the express 
, fequirements of the amendment. 1 a 
_ Evidence that Congress, at the turn. vee the mentary, ‘did not. view the 
use of the word “homestead” as incompatible with allotment of.incon-- 
tiguous tracts appears in an Indian allotment statute passed in 1904. 
The act of April 21, 1904 provided, in part, that certain land should 


- be reserved for the use of the Turtle Mountain Chippewas and that, 


oe 8 EB ig agreed that the United - ‘States shall; as soon ‘as it can conveniently ; 
. be done, cause. the land hereby reserved x 8 # to be ‘surveyed as ‘public 
lands are surveyed, for the purpose of enabling. such Indians as desire to take 
. homesteads, and the selection shall be made so as to-include in each ‘case, as far: 
as possible, the residence and improvements of the Indian’ making selections, 
_ giving to.each an equitable proportion of natural advantages, and. when 4b 48 not 
“practicable to so. apportion the entire homestead of land..in one body. it may be 
set apart in separate tracts, not less than: 40 acres in one tract, unless the same 
shall abut.a lake; but all assignments of land: in severalty are: to conform to. 
the: Governments survey * * * - [Ttalies supplied] Mice eG 


. 20 49 Stat. 1542, as Pasnended: 50 Stat. 188; 95 U. 8. Cc. 4124 (1958), , 
. 154 F Supp. 201, 210 AD. C.D.. Neb. 1944), afd. 149 F. 24 485 (8th Cir, 1945). 

. 13, 33 Stat. 224 (1904). ‘In addition to: the’ Turtle Mountain. Chippewa. statute, several 
athen, statutes enacted: -during the first decade. of, ‘the twentieth century suggest a single 
, allotment of incontiguous tracts: of land. . The act of March 1, 1907, provided that members _ 
_ of the Blackfeet Tribe. were, to be allotted 40 acres of irrigable jand ‘and 280 acres of. addi-- 
tional land valuable only for ‘grazing. (84 Stat. 1041-42 (1907)).° The act of Tune 28, 
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As its second point, the 1956 opinion he on an analogy drawn 
between the oe ont ae of alle ans the Alaska: amtwia . 
Act. | | 

“However, ‘the. conclusion that‘the Indian 3 in the continental. United 
States was: restricted to allotments of: contiguous: tracts of land: under 
‘the Indian Allotment Act of 1887; turned on the construction given © 
to an express condition in the’statute that, an Indian was entitled to 
an allotment of land on which he had made-“settlement.” 1*.- By way. 
of contrast, “settlement” 3 is ‘not specified as as a ap aeronet of the Alaska 
Allotment Act. base VRE Ae aa ene se gis 
: “There i is no reason why this two acts should be’ read'4 in piri-matéria 
to impose identical: requirements ‘on: applicants under each: statute. 
While both are-representative of the method: which-was used to grant 
lands to “uneivilized”* persons’ in the late ‘nineteenth’ and early twen- 
“tieth centuries, the Specific requirements of the numerous’ allotment 
stattites enacted ‘during’ that time ‘vary: hboorditi to the particular. 
. situations which they were inténded torneet## 9 0 8 
‘A thorough analysis ofthe policy behind the use of the:method of 
| allotment tor distribution | of land to Indians: in ‘the United States 





“1906,: orovided that’ all ‘lands: ‘belongtiig’ to the Osage: tribes: :was:to be divided among tine 
‘members of the tribe;on the basis of three rounds- in which.each member was to select. 160 
acres of land in- each: round. . (34 Stat. 539. (1906). )} A proviso. adds “that all selections 
herein provided for shall conform to the existing “public surveys in tracts of not less than 
forty acres, or a legal subdivision of a less amount, ‘designated ' ‘a “Jot?” ““Phe ‘remainder 
. of the land was to be assigned “as equally as practicable” to each member. 

18 “Where any Indian not residing” upon a reservation * * = shall make dettioment upon 
“any surveyed or unsurveyed lands'‘of. the. United States not-otherwise appropriated, -he or 
‘she shall be entitled * * * to have the, same allotted to hinr or her * *.*,” [Italies, added. J 
24 Stat. 888. (1887). : 

‘ia: *.* * it ‘must be remembered that ‘settlement; by the. very’ terms of the: act, isa 
prerequisite to allotment. under. section £ of. the: act: of: February . 8, 1887. - It is held that 
: said act is, in its essential elements, a settlement law ; and that “to mate sich: act effective. 
. to accomplish the purpose in view, :it. was doubtless. intended it should be administered, so 
‘far as practicable, like any other law. based. ‘upon settlement. *  Tndian Lands—aAllotments 
(8 LD. 647). Where the evident purpose of the act: is ‘considered; ‘the ‘term’ “settlement” 
“therein, must: inevitably -be construed. to’ mean practically: thé’Same as it does. under the 
- homestead law; where. the essential requirement is. actual: inhabitancy .of the land_to..the 
exclusion. of, a.-home. elsewhere, centers Relative to Indian. AHotments, 32. BD. 17, 
, 18-19 (1908)). ; 

1 For example, according: 10. one source, bétween. 1900 and: i910 over fitty allotment ‘acts 
were 'énacted* by’ Congress: for’ the’ benefit’ of ‘Tndiang:“in - othe: ‘United : bic das ea A 
Continent Lost-——A Civilization. Won.245—46 -n..47.-(1987), pe Aes 
., Some .statutes. merely, directed :the -Secretary.. of. the. Interior. ‘to. rake: ‘auloohents. in 

severalty to Indians in particular tribes, 32 Stat. 744 (1908), 85 Stat. 448 ( 1908). “Others 
set out a specific limitation on the amount ‘of land to be allotted,’ 81 Stati 766” (1901), 
32 Stat. 795 (1903), 33 Stat. 224 (1904), 33 Stat. 225 (1904), sometimes dependent “on 
the kind of land involved in each allotment, 36 Stat. 863 (1910). Qualified recipients 
were sometimes the heads of families, 32 Stat. 263° (1902), sometimes every man, woman, 
and child, 34 Stat. 335 (1906), and, in ‘one ‘statute, an individual Indian, 36 Stat: 538, 534 
(1910). ‘Some of the statutes: provided for selection of the land by. the Indian, 81 Stat. 
966 (1901), 32 Stat: 795 (1903). Others ‘provided that, if ‘no selection was ‘made by the 
Indian, a mandatory assignment was to be made by the Secretary, 31 Stat. 672, 676-80 


(1900). 
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demonstrates that this policy had no necessary or automatic applica 
tion to the allotment of land to natives of Alaska. 

A basic consideration underlying the allocation of land to Indians 
_ in.the United States was the belief that private, individual. ownership 
was an instrument of civilization.© ‘The desire of white. citizens in 
the’ United States to settle and use the land held by the. Indian tribes 
also played. a great part in the adoption of the Indian allotment sys- 
tem in the United States.1*. An accurate,.if harsh, measure of. these 
forces was presented in testimony. before Congress in 1934 by. Profes- 
mE). S. Otis, of Columbia University : Bits 





‘15'In 187 6, ‘Commissioner of Indian Affairs Smith ‘weotes “It is doubtful ohather any iden 
dé egree of civilization is:possible without individual ownership of land *. * *, No: general 
law’-exists which provides that Indians shall select allotments. in severalty, and- it. seems 
to'me a mattér of great moment that provision ‘should ‘be made not only for permitting, 
but requiring, the-head:of each, Indian family, ‘to: accept; the. allotment. of: a‘ reasonable 
amount of land,” to be. the property of himself and his lawful heirs, in lieu of any interest 
in‘ ‘any common. tribal ‘possession. ‘Such allotments’ should ‘be inalienable for at ‘least 
twenty, perhaps fifty years,.and’ if-situated in a permanent; Indian reservation; ‘should be 
transferable only among Indians.” (Dep’t Interior, Report of, the Commissisoner of 
Indian Affairs in (1876)). ee ty, Sg ee Fee 

In 1877 the agent for.the ‘Yankton Sioux wrote: ‘As long as Indians live in:villages 
they will retain many of their old and. injurious habits. Frequent feasts, community - in 
food, heathen: ceremonies, and dances, constant visiting—these will continue as long as 
the ‘people live together in close neighborhoods, and villages ee FL I -trust..that before - 
another year is ended, they ‘will generally be located’ upon individual lands of farms. 
From that date will begin their real: and permanent’ ‘Brogress.” (Dep't oe Repost 
of the Commissioner of Indian Affairs .75—76 (1877) ).: : 

In 1882, another agent wrote: “The allotment of land in deveeaiy: will go a long way, 

in my judgment toward making these more advanced tribes still nearer the happy goal. 
I.do not think that the results of labor ought to be evenly distributed ‘irrespective of the 
merits of individuals, for that. would discourage effort ; but under the present communistic 
state of affairs, such would appear to be the result of the labor of many.” (Dep't Interior, 
Report of the Commisssioner of Indian Affairs 86 (1882)). 
' 16.In 1880, Secretary of the Interior Schurz wrote: “[{Allotment] will eventually open 
to settlement by white men the large tracts of land now belonging to the Teservations, 
but not used by: the Indians. It will thus put the relations between the Indians and their 
white neighbors in the: western country upon'a new basis, by gradually doing away with 
the system of large reservations, which has so frequently provoked those encroachments 
which in the past have led ‘to so much’ eruel ‘injustice: and so’ many. disastrous collisions.” 
(Dep’t Interior; Report of the Secretary of the Interior 12 (1880)).. 

Again in 1881, Secretary Schurz wrote: “It must:be kept in mind that the settlement. of 
the. Indians in severalty is one of these things for which the Indians and the Government 
‘are not always permitted to choose. their own: ‘time’ eek, “The question is, “whethér the 
Indians are to be exposed to the danger’ of ‘hostile ‘collusions, : and of being robbed of ‘their 
‘lands in consequence, or whether they dre to be induced by proper and fair means to sell 
that which, as long as they keep it, is of no advantage to anybody, but which, as soon as 
‘they part ‘with it for a just compensation; will’ be a ‘great advantage to themselves. and 
their white neighbors alike.” (The Speeches, Correspondence, and Political ‘Papers of Carl 
Schurz 126 (Bancroft ed. 1913) ): a2 
’ .And;-still more bluntly, “There is nothing more: dangerous ‘to an Indian reservation than 
a rich mine. But the repeated invasions of the Indian ‘Territory, as well as many other 
‘similar occurrences, have ‘shown clearly enough that the attraction of good agricultural 
jands is: apt to have the same effect,’ especially when great railroad enterprises are pushing 
in the same direction:” Us D, at ‘142. )}- 


te 
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~In conclusion, let it be said that allotment was first of. all a method of 
destroying’ thie ‘reservation and’ opening* ‘ap’ Indian: ldnds;' it was: “secondly ‘a 
method of bringing security: and civilization to the! Indian: -Philanthropists ‘and 
landseekers alike agreed: on:.the. first “purpose, -while.the “philanthropists were 
alone.in. _egpousing:: the second. . . Considering: the power of these: landseeking 
interests. and their support, by the friends, of the ‘Indian, one finds inescapable. 
the. conclusion that the allotment system was established as a humane and 
progressive ‘method of making” way for “westward movement.” %° 5° 

Tt cannot ‘be’ assumed: that thesé same forces combined 4 im the same 


way in‘Alaska at the turn of the century to produce an ‘Alaska Alot: 
ment: At: which: should ‘be ss cae by” analogy’ with’ jong Indian 


Allotment Act of 1887. ees 
_First,.there were,.at that time, no oe reservations 5 eile ith 


‘definite boundaries, blocked the development of the railroads: 8 eo. Pe 

Second, the lands utilized by the natives were not in great demand. = 
“white settlers as agricultural lands.**. Third, perhaps as a consequence 
of. the: other two factors,. there, was. ‘Selativel#. little concern. in. the 
nineteenth. century with encouraging the: Alaska native 1 sop: a 


ivilized way of life2°” 
-. Section 8 of the act of May 17, 1884, by which enor finst pto- 
vided a civil government for the District, of Alaska, stipulated, 


* * * That the Indians or other persons in said district shall not be disturbea 
in the. possession of any lands actually in their use and: occupation or. now 
claimed by them but the terms under which such eae may fore nue to 
such lands is reserved for future legislation by Congress. * 3 ee 


In reporting on the bill the Senate Committee noted the state. of 
flux which surrounded land development i in Alaska aud recommended 


» 1 Hearing on H.R. “7902 before. the ‘House eoninittee: on indian Affairs. 734 Cong. 2a 

Sess. 439-40 (1984). 

, 18 “With the exception. of ‘he: act of ¢ March 3, 1891 (26 Stat. 1095, 1101),. which set apart 
the. Annette Islands as a reservation. for the use of the Metlakahtlans,. a.band. of British 
‘Columbian . natives, who.immigrated into. Alaska. in a. ‘body, and also.except the authoriza- 
tion given to the Secretary. of the. Interior to: make. reservations. for landing. places for the « 
canoes and boats of the natives, Congress has not created or directly authorized the-crea-.. 
tion of reservations. of any other character for them.” fea Ss. Sa 49 L.D.. 592, 

594. (1923).) : 

- 19 Written, Report of Alasko, 5-16 (1903). : 

. *% Article IIL. of the Treaty under..which ‘Alasica was. ceded : to the United. States: jin 
1867] (15 Stat.-589), eonferred citizenship on.all the inhabitants. of the ceded territory 
‘with ‘the. exception of the uncivilized tribes’ therein, and declared. that they. “will be subject 
to: such: laws. and. regulations as the United utes may, -from-time to time, a in regard 
to the aboriginal tribes of that country..” 2 

“In the beginning, and for a long time ‘after the session of ae Territory, Conetaes 
took no:particular notice of these natives ; has never. undertaken to hamper their. individual 
movements ; ; confine them to.a locality. or..reservation, or:to place them.-under. the imme- 
diate control of its officers,-as has been the. case with the American Indians; .and..no 
Special provision was, made for their support and education until comparatively. recently. ; 
‘And in. the earlier days it: was repeatedly held by the courts and the Attorney General that 
these natives did not bear the same relation to our Government, in many respects, that was 
borne by the American Indians.” : [Citation omitted.] (Solicitor’s Opinion, 49 -L.D. 592, 
593-94. (1928).) 

21°93 Stat.:24, 26 (1884). 
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: ihivd the 6 general! laxid laws not be'made: applicable +0: the ersiony of | 
‘Alaska. In support: of this decision: the ‘Committee stated - - i 


ae itesy 





Sate: reason against present action: upon this. subject: is found, in one fact 
that. the rights of the: indians. to: the land,.or ‘some “necessary. part: Of ity shave 
not yet been the subject.of negotiation or inquiry. It would be obviously unjust 
‘to throw the ‘whole district open tO settlement under our land laws. until we are 
- advised what just claim the Indians may have upon the’ Tand, or; ‘if such’ a claim. ; 


it 


is not: allowed,: “upon: ‘the: beneficence of: the: Government. MB at os fel aes 


“In 1891 Congress extended ‘the townsite laws: to ‘the: Porritevy"o oF 
‘Alaska while continuing to protect, with latiguage sitnilar to that: of 
the: 1884, act, the lands ‘used and’ occupied’ by’ Alaska: ‘natives? This 
same ‘Tanga! was repeated in’ 1900 ‘in an‘ act’ making prio ‘pro- 
vision for the civil government of Alaska2#) 40°" 

Departmental decisions prior ‘to 1900 had thaintdined thiat the land 
preserved. for the natives'was not restricted to that onwhich they ac- 
tually resided. Access to water supplies, 11 river harbors’ and the’ use of 
trails was also protected25 ~~ : : 

‘In 1902, the breadth of the prohibition received judicial recognition 
from the Circuit Court of Appeals, Ninth Circuit: . 


The prohibition contained in the Act of “1884 against the disturbance of ¢ the 
use or possession ‘of any Indian or other ‘person of any land in Alaska claimed 
by them ig sufficiently general and comprehensive to include tide lands. as well 
as lands above high-water mark. Nor is .it™ surprising. that Congress, in. first 
dealing with the then sparsely settled country, was disposed to protect its few 
inhabitants in ‘the possession of lands, ‘of whatever character, by means of 
which they ‘eked out their. hard and. precarious existence. The fact that at that. 
time | the Indians ‘and other occupants. of the country” largely made their living 
by fishing was no doubt well known to the legislative branch of the government, 
as well as the fact that that business, if conducted on any substantial scale, 
necessitated the use of parts of the tide flats i in the putting out and hauling in of 
the hecessary seines.. , Congress" saw proper to protect by its Act of 1884 the 
‘possession and use by. these Indians and other persons of any and ail lands in 
. Alaska against intrusion. by third persons, and sO far has never deemed. it. wise 

to otherwise provide.” . 


In 1904, the District. Court i in Alaska also stressed J the ‘agumear of | 


interpreting mae, 1884 statute according to. ce natives’ normal, WAY. of 
life. : . 


ou 2g, Rep. No. 3 48th Cong. 2d: Sess, 2 (2883). 
» 3-26 Stat. 1095, 1110-(1891).. ‘ 
ee BL. Stat. 321, 330 (1900).. ; 
: 3 Wort Alexander Fishing Station, 93 Ly: D. 335, 337 (1896) (oniy. available water sapply) 3 ees 
‘Benjamin Arnold, 24. L.D..312, 318-14: (1897) .(water-supply. necessary for domestic; use 
and consumption): ; >; Louis Greenbaum, 26 L.D. 512, 518-15 (1898) (free and, unrestricted 
~ access to a river harbor by: means of.a trail or narrow roadway. which led from the ¢ uilleze) 5 : 
Point Roberts Canning Co., 26 L.D. 517, 519 (1898): (fresh. Water privileges). : 
' 26 Heckman v. Sutter, 119 Fed. 83, 85-89 (8th Cir. 1802). 


746-471—64-—_4 
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It is well known that the native Indians of this country by their particular 
habits live in villages: here and there, in some of which they remain most of 
the year and in others during certain summer months ; that while their habits are 
somewhat migratory, they have well-settled places of ‘abode, and these usually 
are not abandoned, though: they may vacate them for a few months at a time. 
The history of the habits of these people: is well understood: mt . 

As a consequence of the legislation, and decisions noted above, the 
position of the Alaskan native with regard to his,use and occupancy 
of the land may be thus. summarized : ‘subject: to the further action of 
Congress, the Alaskan native was protected in, his possession of the 
land within the territory.. The courts. and. the ‘Department of the 
Interior had, placed a broad. construction on these. terms. . Protection 
of “occupancy.” In. the sense. that it-was:made applicable to uncivilized 
native groups : included, not. only: village lands, but, as. well, ‘the lands 
| utilized for fishing, hunting, and like. purposes. 22.” 

. It is this special, and, particular. context.of Pileciphe. policy, oor 
oe rather than that; reflected: i im the.enactment of allotment statutes 
applicable to the United States, which should. govern the tnterpretar 
tion of the Alaskan statute... 9.) 

The third point made .in‘the. 1956. opinion of the ‘Associate Solicitor 
is that the legislative history, of the Alaska Allotment, Act demon- 
strates an intent.to confine allotments of land to.single tracts of land. 
The. opinion. relies ‘solely.on. language from.the report of. the House 
Commnittee in favor of the: proposed legislation. ea a 
' The necessity for this legislation arises from the fact that Indians in "Anal 
are not confined to. reservations as they. are in the several. States and Territories 
of. the United States, but they live’ in. villages and small settlements along. the 
streams where they have their. little homes upon the land to which they have 


no title, nor can they obtain a. title under existing laws. It does not signify 
that because an Alaskan Indian has lived for many years in the same hut and 


reared a family there that he is to continue in peaceable possession of what he 
has always regarded his home. ‘Some. one who. regards that particular Spot as 
‘a desirable location ‘for a home ean file upon it for a homestead, and the Indian 
or Eskimo, as the case may be, is forced to. move and give way to his white 
brothers: 
, While this report indicated” a concern with: the’ protection of the - 
homes of the Alaskan Indians in thé ‘sense of: protecting the particular 
houses in which they live, it does not follow from this conclusion that 
_ Congress chose a means to remedy. this situation which limited the 
Secretary to the allotment of land on which the applicant had con- 
structed his. permanent house. » By. its terms, the 1906 act was clearly 
broader than this ‘i m Scope. © Not. until 1956. was Bite a of any 


“2 Johnson v. Pacific Coast 8. O6., 2 Alaska 224, 239 (4904), 
E.R, Rep. No. 3295, 59th Cong., 6g baa Sess. (1906). ; 
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kind made a condition of the statute for the. granting of an allotment 
by the Secertary. . 
_ In addition, a full saplomstion of the legislative history: of the 
Alaska, Allotment-Act, discloses that the Committee. report. represented . 
| only a fragment of the material which. was before Congress when. it 
enacted the Alaska statute. The scope of this additional material ; sug- 
gests that the Committee report should be understood to have provided 
merely a dramatic. sample: of the evil which the legislation was. in- 
tended to cure, rather than a definitive and limiting explanation of its 
purpose. 
.. In January. of 1905 President Roosevelt, transmitted to the ‘Senate 
and the House of Representatives a. report on. the conditions and needs 
of,the natives.of Alaska made. by a retired ‘Navy. Lieutenant, GC. ue 
Emmons, and requested legislation. along: the lines advocated. in the 
teport.? The. report was referred to the Senate Committee on ‘Public 
Lands and, several. months later, Senator. Nelson, Chairman of. the 
‘Committee, submitted. the report. to the ‘Departinent of the Interior 
along. with a request, for a: “code. of. laws” to include, particularly, a | 
provision. permitting Alaskan. natives. to. secure allotments. or title to : 
the small tracts of land which they occupied and needed. 
‘In the Department, proposed legislation and a report. tothe Secretary 
of the. Interior was prepared by the General Land Office and’ trans- 
mitted. to the Committee in J anuary, 1906.3? The proposed legislation 
was apparently designed to extend to the. natives of Alaska the rights, 
privileges and benefits conferred by the public’ land laws: upon citizens 
of the United States,” rather than to provide the Alaskan natives with 
a system-of allotment, but the material submitted bore ineelly on both 
forms of land disposition. -” 
_. Fhe basic point made by the General Land Office, was that ‘the 
Alaskan native’s right to acquire and hold property was severely and 
inequitably limited. Except, for qualification under the townsite law, 
there was no means by. which he could acquire title to land because, he 
was not: eligible: for citizenship : under: existing law. and: was not,an 
“Tridiar” in the'sensé' ‘required by the Indian Allotment ‘Act of: 1887. 
| ‘His’ property. right ‘was, ean for the townsite jaw, limited to. un- - 
disturbed possession. 


*.§. Doe. No. 106, 58th Cong., 3d Sess. (1905). 

30 Letter from Senator Nelson ‘to Secretary of the Interior, duoted | in Ss. ‘Doe. No. 101, 
59th Cong., ist Sess. (1906). 

%§, Doe, No. 101, 59th Cong., Ist Sess. (1908). MAES 

32 A copy of the proposed bill is not available. However, the letter which ieananited 
the proposed bill from the Department of the Interior to Senator Nelson, refers to. the-bill 
as “extending to the natives of Alaska the rights, privileges, and benefits conferred by the 
public land laws upon cltizens of the United States.” S. Doc. No. 101, 59th Cong., 1st 
Sess. (1906). 
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“An. addition to referring, to the Tiamons report, the General Land 
Oifice included a report on ‘the condition of the Alaskan’ natives by 
J, W Witten, a law. clerk in. the General Land. Office who: ‘had’ been 
detailed « on a tour of inspection in Alaska i in 1908. 33° The Witten re- 
port. was ‘transmitted to. Congress. as a ‘part of the departmental | Tre- 
Sponse - to Senator Nelson. ‘These reports apparently formed'the basic 
Core, of information ‘before Chairman Nelson and the’ Senate Com- 
‘mittee at the time that. ‘the Senator introduced S. 5587, the Alaska 
“Allotment Act, which. was.amended in the Senate ‘Committee, passed 
“ag amended by the Senate, and enacted into law four months after the 
original | bill had been submitted by the General Land Office. te 

- On examination of the Witten and Emmons reports three points are 
‘lear. First, it was eee by] both reports that the condition of 
‘tural group ¢ and the | area of Alaska i in which they lived. The ability - 
of the natives to adapt.to the new civilization ranged from that of the | 
Thlingits,. Haidas and-Tsimsheans of southeastern. Alaska who were, 
according , to Emmons, “on independent, self-supporting population, 

‘fully. capable of. rendering such labor as the conditions of the country 
demanded,” **. to that of the Copper River Indians who were scattered, 
disease- ridden and near starvation as a consequence of the 1 invasion of 
the new civilization®® 
_ Second, it was recognized by both reports that many oe the Indians 
and. natives lived semi-nomadic lives or had more than one homesite 
‘which they considered their own. To the north of Bristol Bay, 
Emmons reported that the natives “lived in small communities at 
many points, and. might be said to be semi- -nomadic, as they have to 
‘change their homes to ‘keep pace with the movements of their food 
supply.” * ‘Speaking of other groups of natives, Witten stated that: 

They all live in. villages along: the rivers or coasts, usually each home fronting 
upon, the water to afford convenient canoe landings. . Many of them also have 
additional homes at their fishing and hunting: grounds, to which they move their 
families during the hunting and fishing seasons, A native village may have © 
‘several hundred: ‘inhabitants at Christmas.and be entirely deserted in May. 
- When the: fishing - season arrives they lock their permanent -homes and. are off 
for the temporary ones. It is curious but not uncommon to see these entirely 
deserted villages, and so little do they fear theft that nearly allt their household 
goods are left behind when they go on these trips.” . 


“11,33 Witten; “Report :of Alaska (1903).: 
34 8. Doc. No. 106, 58th Cong,, 3d Sess., 3 (1908). 
85 Td.-at-9. ek 
1 OF. .at 7, 
i: 387 Witten, ‘Report aN Alaska 24-95. (1908). 
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“Speaking of thé Métlakahtla, Witten continued : Se EOS 


ea! Tt. is. the custom ofthese people—in, fact, of all native ine: as. we 
have seen—to lock up: their winter or permanent homes, and g0 ‘abroad with their 





pit RES: wae 


| employed, for the summer * * *38 Saar PPG ee ae 
Third, both: reports indicated: eee thats ier ‘was-no wee plan. 
for giving land' tothe Alaskan natives which. would provide. a, satis 
_ factory means of meeting. the differing. megs of. amie eronpr ~The. 
Emmons report opened with the point that: Hef cl ice es Salant 


* 8 the native people’ of Alaska, | ‘comprising four’ ethnic stocks, living’ andere 
varied. conditions of country, climate, : ‘pursuits, ‘and food supply, differ essentially: 
from one’ ‘another, and consequently demand somewhat different; pen tment,: “ACs, 
cording to their several needs. * * * 2 oe Ogee 


‘The Witten report: speed: B rine of: plans pit f forward oe no-: 
table residents: of Alaska for the disposition of land.to Alaskan na- 
tives.. The ‘Hon: M.:C. Brown, Judge: of the first: eee of: me 
United States District: Court’ of Alaska, commented : 


“In my. opinion ‘extending ‘the’ rights now enjoyed ‘by: white citizens; indy the 
public-_land laws, would not be the best policy. The experience of Father Duncan: ; 
upon Metlakahtla Island seems to indicate that the only way of benefiting these 
Indians is to sever them as much as possible from connection with the white 
population of: the country, ‘and to: set aside: certain portions of’ the: country, or 
certain lands or islands, where they may take.their lands in severalty and have 
absolute ownership of the same * * *. The Indians of Alaska are prone to live 
in villages, and while they can’ go out from’ these villages ‘and hunt: and fish 
qUEIe certain seasons of. the year. ‘they: return te: them again Sch ee recrea- 

would snggest, that lands be. set. apart to them where ‘they. may have their vil- 
lages and. homes with absolute property, rights therein ; where they may take 
such homesteads. and land outside’ of their’ village as they may ‘desire, having 
them: accurately surveyed ard set apart t in hevoraley to. each of-them or each of 
- the males.” *s Seta i ee Stee AA Ree Moa. duchess Ey 8 8 1 
Reverend Harry P. Corser, a missionary at i Wrangell, coteuieoted: 
Re Iti is the desire of each family to have a home of their own, but they how 
; little. of the “Anglo-Saxon’s idea of home life. Most: of them have: fishing ‘and: 
hunting houses where they. pass about three: ‘months ‘ of the year.-*:* *:: The 
granting. of 320:acres of land to:each. Indian,, not :to-bé sold by them, under: ten. 
years, would‘help them.. Their. rights, on. their: hunting, and fishing. ground. should 
be protected. - They should be given the same rights - to locate land and. mineral 
claims that are now enjoyed. by the whites.“ . : ae 





_ Read i in, ‘the context of these reports i: is, Te that ine ‘eislan 
tion. proposed. by. Senator Nelson and. examined by. his committee was 
designed to authorize the Secretary to “develop a program for ‘the 
% Id. at 40. 
39S. Doe. No. 106, 58th: Cong. 3d Sess. 2 (1908). 


40 Witten, Report of Alaska 46-47 (1903). 
41 Jd. at 49. 
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allotment of land to- the ‘natives of. Alaska ‘according. to the 
particular needs of each group. 

_ The express limitations of the statute fall into two classes: first, 
the. kind and amount of land to be allotted, and, second, the class of 
recipients who may become eligible to receive it. No. limitation, ex- 
cept for the protection of the preference right, relates to the utilization | 
of the land by the applicant as a precondition tothe. allotment. ~~ - 

Essentially, a ‘prohibition against the allotment of incontiguous | 
tracts, if it were read into the statute through an examination of the 
legislative history, would be based on the assumption that applicants. 
were required to build their “little-homes”.on the land for which they . 
applied ‘as a: precondition to the:allotment..: ‘This is:a precondition of 
land utilization by the applicant which is entirely foreign to the ex- 
press limitations in the statute and is not warranted-by. the legislative 
history. Rather, the historical and legislative materials out.of which 
the statute emerged impel the conclusion that the Secretary is:author-; 
ized to make single allotments of incontiguous ‘tracts of land which, | 
taken as.a ean one the single unit, which. is the actual home of 
ene pees eer BS ings PY Tea ik oe el ae eee 

eh teeter 


Na ative Cision. Climate and: Character 0 - the Land, and Seasonability 
ji of Occupancy pa 


“Wade the 1906 ee consideration of the meaning of ne term ‘ ‘oc- 
- cupied” was limited to situations where an Alaskan native claimed a 
preference right to an allotment of land “occupied” by him. It cam 
hardly be disputed that the Secretary was authorized to consider native 
custom and mode of living, climate and character of the land applied 
for and customary seasonability of occupancy in allotting land under | 
this act, where no claim of a preference right was involved. The stat-. 
ute is silent with respect to.any precondition of land use. The Secre- 
tary was expressly authorized to allot lands “under such rules.as he 
may prescribe.” The many specific plans before Congress as. part 
of the legislative history of the act show that this was no empty dele- 
gation, but an authorization to develop and implement a program for 
the allotment of land to Alaskan natives that would meet, the a 
needs.of-that. group. 

The limitation on Ge enthority occurred, if at all, : as a result of the 
1956 amendment to’the act which expressly required the applicant to 
make. proof. satisfactory” ‘to the Secretary of the Interior Ore substan- 
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tially continuous use and. occupancy of the and for: a period of five 
years in order to obtain an:allotment.. A primary purpose of the 1956: 
amendment was.to permit ‘the allottees to alienate their lands.** ‘To 
prevent. natives from obtaining allotments for the purpose of selling . 
the allotted. land, Congress enacted into law “the substance of. the 
- Department’s present regulations on the subject,” of use and o¢cu- 
pancy.** In addition.to other portions of the regulations relating to 
the allotment of. lands in national. forests, this: legislative enactment 
included the first sentence-of that ae = the: then pi exisang: ae 
tions which. stated that: “4 


“An ‘allotment application will: ‘not’ be approved until ‘the: applicant has made 
. satisfactory ‘proof of five years’ usé.and occupancy.of ‘the land: as.an- allotment: 
Such proof must: be, made in -triplicate, corroborated. by. the statements of .two 
persons having knowledge of the facts, and it should be filed in the land office. : 
It must be signed by the: applicant but need not be sworn to. ‘The showi ing : of 
m3) years’. use and occupancy may be. ‘submitted with the application’ for allotment 
if the applicant has ‘then used or ‘occupied the‘land ‘for-5 years, or at any time 
after the filing of the application when ‘the required: showing can. be made.. The 
Proot - should: give the: name;of.the ‘applicant, identify the: application on which 
it is based, and appropriately describe the land involved,.. It.should show the 
periods each year applicant _ has resided on the land; the amount of the land 
cultivated each year to garden or other CLODS ; the amount of crops harvested 
each year: the number and kinds of: domestic ‘animals ‘kept on the land by the 
‘applicant. ‘and.the years they’ were kept there; the character and value of. the 
improvements made by the applicant and when they. were made, and the use if 
any to which the. land has: been put for fishing or trapping.” 


To the first sentence of this section Congress added the ipdifestion 
that the use and occupancy should be “substantially continuous.” The 
letter of transmittal froni the Assistant Secretary of the Interior sug- | 
gests this modification with the comment that: “The 5-year occupancy | 

‘provision should indicate that the occupancy must be substantially 
continuous and does not include only intermittent use.” 45 In addition, 
the term “satisfactory proof” in the regulations was changed to the 
term “proof satisfactory to the Secretary” inthe amendment. _ 

The effect. of this enactment. of Departmental regulations was to 
make mandatory under. the statute the determination of use and oc- 
cupancy which, prior'to. the 1956 amendment, had been discretionary 
under the. statute except where. the: claim of a’ preference right : was In- 





a2 S, “Rep. No. Babs: 84th Cone 2d Sess. 1, 4 (1956). 

4 H.R, Rep. No, 2534, 84th Cong., 2d Sess, 4 (1956). 

4419 Ted. Reg. 8860 (1954) (superseded December 6, 1958). 
“45 BLR. Rep. No. 2534, 84th Cong. 2d Sess. 5 (1956). 
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volved. The amendment did riot bind the Department to the exclu- 
sive consideration: of the specific elements:of proof. which: were listed 
in the ‘current: :regulation:‘but which: wére:not made:a:part. of :the 
arnendment. «Not only:did the amendment provide that:proof should 


. be Satisfactory to’ the: Secretary, but:the Secretary retained his.basic 


~ responsibility. under the’ statute for. developing ‘and. eee a 

preerans for'the allotment:of land'to the qualified. applicant. « a 

A. determination ‘of use: and .eccupancy: which: is: based: on ‘the, ape 
plicant’s reasonable:and substantially continuous:use of:the land for 
which*he applies,:consistent:;with his. mode: of life and the character 
of the land and climate furthers the basic purpose of :the:1906-act: © 
At. the same.-time,. this interpretation..affords the. protection against 
‘speculative attempts. to obtain. allotments of land for the-purpose. of | 
sale which was the’ reason. is ae insertion: of abe angie im ape 2008 
| amendment. 

‘Previous Depaitmaital decisions support an inepiaie of or 
and occupancy which permits the Secretary to consider.the applicant’s 
mode of life and the character of the land and climate while setting out, 
other limitations:on the mosning of this term: which’ are nee to ; 
the 1956 amendments. - 

- Historically, the’ phrase Case and’ aotuipaney” | fia its roots in “Bie 
recurring reservation. of lands in the, “use and. occupation” of the 
Alaskan 1 natives for their. peaceful possession-under the various “civil 
government” acts, supra. Early Departmental. and judicial decisions, : 
, supra, construed the phrase broadly to: ae the, natives m their 
existing way of life. « : 7 
In Frank St. Clair 46 and: Frimi St: Caan ( on po) “ déoided 
~. th 1929-and: 1930, the Department ‘made its first: formal determination 
of the meaning of “occupancy” as used in the Alaska: Allotment Act. 
The St: Clair cases involved an Alaskan. Indian who made application 
_ for a one-hundred and sixty acre allotment, ‘claiming: that:he’ had 

- éstablished a: preference ‘right: to. land which: had subsequently: been 

withdrawn’ as part of :a: national: forest. :An inspection. of the land 
showed ‘that the Indian had ‘used it:as:a homesite:and.as a. base for 
_ fishing” operations at certain times. during: the -year. The General 

‘Land Office recommended ‘approval: ‘of ‘the - allotment. but sought :to 
restrict it to'an area‘of 9.3 acres because this amount appeared: suflicient i 
for the use to which the oppligant intended’ | to Put tl the, land.” “ 





52 L.D. 597 (1929). 
47 58 I.D. 194 (1930). 
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On pak the eDepaciment first approved the fullo one- damaised and 
sixty acres and then, in a second opinion, /'rank St. Clair (on.petition), 
ruled that the smaller allotment was sufficient where the land. was to 
be used:solely for fishing purposes. Both opinions affirmed. the rule 
‘that occupancy of the land need not be continuous and that residence 

one land. was not required to the-exclusion of a home elsewhere. 
«The first opinion declared.its holding-in-these terms-** and the second 
opinion noted specifically thatthe applicant had used the land ex-: 
clusively for, fishg purposes at. certain times during -t the year, and. 
that none of the land had been cultivated.** < 

The first of the Sé. Clair opinions: also-drew attention. to: the per- 
missibility of interpreting “occupancy” under the 1906 act: according 
to the culture and environment of the native applicant by referring 
- to an analogous instance of interpretation under the Indian Allotment 
Act of 1887.°° . Although the requirement of “settlement” under that 
act ‘differed. on the side of strictness from the requirement ‘of “oc- 
cupancy” under the Alaska Allotment Act, early departmental regu- 
lations, quoted in the St. Olair opinion, demonstrated the possibility 
| of this interpretation: ae 
4 ‘The nature, character, and extent: of the settlement, as well as the mannér in 
‘which. performed, must be fully . set forth in the allotment application. In 
examining the acts of settlement’ and determining the intention and good: faith 
on an. Indian applicant, due and réasonable consideration should bé given. to’ the 

habits, customs, and nomadic instincts: of the race, as: ‘welll 4 as to. he: character 
of.the land taken in allotment.. 
.. While, the act, contains no specific reqitirements’. as. to ‘what shall. conatlttite 
settlement, it is evident. that the Indian must definitely assert a claim to the 
land based upon the reasonable use or occupation thereof consistent with his 
mode of life and the character of the land and climate.™ fe ena pag ook 
~The St. Clair opinions ‘invested, ihe term ¢ ‘oceupaney”. with the his- 
torical standard of protection for Alaskan natives in their use and 
occupancy of land which was afforded them under the’ laws and 
“decisions effective prior to the passage of the Allotment Act i in 1906. 
But, the practical effect of the second decision was also to narrow an 
allotment ‘of 160 acres to- an, allotment of a. much’. smaller tract. 
Plainly, the second decision warned that the actual use and. occupancy 
of a portion of the tract did not automatically create, iB; preference 7 
4852 L.D. 597, 602 (1929). 
9 53 1D. 194 (1930). 


8052 T.D.597,6Q1; (1920)8 vice asa POF 
5152 L.D..388, 3886 (1929)e02 vents GOR. 2S SED 
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right to the allotment of the full 160. acres, at least. where a lesser 
amount was, in the opinion of the Secretary, sufficient for the use to 
which the applicant was putting the land. | 

In 1960, in Herbert Zi. Hétsoher, 52 the Deparunent connidersd the 
Meaning of the word “occupancy” as it has been used in the Alaska 
Allotment Act and in section 67.11 of regulations in existence under 
the statute prior to the 1956. amendment: “lands occupied by: Indians 
or Eskimos in good-faith aré not subject to eT: or Sy 2a aia by 
others.” *3- The opinion concluded that : a 

Occupancy implies some gubstatitial actual possession and use of ‘land, cat 
least ‘potentially exclusive of others, ‘Such as necessarily results from residence 
on ‘or: cultivation of land. [Footnote omitted] © ‘Such slight ‘and sporadic use of 
land as shown by the allotment applicant’s storing a boat. thereon is. neither 
exclusive . n0r substantial, and,. by. itself, amounts. to, actual occupalicy, of no 
larger. an area than i is s required for depositing a a ‘boat (about 15 feet long) ¢ on 1 the 
ground.* ~ 
The requirement, of substantial actual possession ead use Bor land: at 
least. potentially. exclusive of others, has been, established by. judicial 
authority i in the lower. courts with respect to other legislation applica- 
ble to Alaska. In addition to United States v. 10. 95 Acres 0 of 4 Land.in 
Juneau, * cited in the Hilscher opinion, this interpretation of < ‘occu- 
pancy” is spbpstted by two. later, District. Court, cases. ea _ However, 
that. reference v was . intended to. ‘imply. that other. instances of occupancy 
engendered by the-native according to.his natural culture and.environ- 
ment would be inadequate to show substantial: actual possession and 
use of the land, must be ‘restricted to the interpretation of existing 
| regulations... In view of the. history. of the Alaska Allotment Act and 
the interpretation of the term “occupancy” made. in earlier. decisions, 
supra, there is no justification for treating, the reference to residence 
and cultivation.in the Hilscher opinion as disclosing : a limitation on 
the authority of the Secretary which would prevent him from promul- 
gating regulations,. such as_ those. considered in this memorandum, 
that evidence a broader policy. . : 

In summary, the Secretary is authorised to promulgate regulations 
which provide for a determination of “use and occupancy” of the land 


82°67°I.D. 410 (1960). 
- 3-43 CER-67.11, 
5467 I.D. 410, 416 (1960). 
75 F. Supp. 841 (8d Div. Alaska 1948). 
5 United States. v. Libby, McNeil & Libby, 107 F. ne 697, TOL ees Div. ree 1952) ; ; 
United States vy. Gerais. 201 F. Supp. 796, 799-800 (Alaska, — 
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according to the natives’ mode of life and the climate and character 
of the land. Taking these factors into consideration, such use and 
occupancy requires a showing of substantial actual possession and 
use of the land, at least potentially exclusive of others. In addition, 
the 1956 amnendnient requires that such use and occupancy be sub- 
stantially continuous for the period required. Mere intermittent use, 
by itself, is not sufficient. ee a 
mo sa aes chs 


Tracts Nv 0 Saale Than ni FPéeby sien ie Size fie Conformed t to ie 
: Regular Rectangular Survey Pattern - 


~The Alaska Allotment Act authorizes the Secretary to. andnees a 

program for: the allotment of land “in his discretion” and “under 
such rules. as. he may. prescribe.” -The introduction. of. a. rule. that 
allotments will. not be made in units smaller than forty .acres, in size 
and:.conformed to the regular rectangular. survey. pattern. is clearly 
within this authorization. .The burdens. which. would attend a con- 
trary conclusion have proved +o be substantial, both with respect. to 
the. practical administration: of. the -program for Alaska allotments | 
and with respect to the coordination of this program with other pro- 
grams for the disposition of land:in Alaska. , Absent.a. reference to 
the regular rectangular survey, each allotment of land requires a 
special and detailed survey of the tract for which application is made. 
After the land is allotted, special steps must be taken to maintain 
records which rélate ‘the nonicottforming grant of land to the regular 
‘rectangular survey of lands:under which the ownership of-other lands 
in Alaska is identified. Notwithstanding the careful maintenance.of 
special records, the different systems of land:identification appreciably 
increase the likelihood of boundary..disputes and conflicting claims 
under Federal programs for the disposition:of land in.Alaska... These 
burdens appear to amply justify. the pale: as a reasonable one under 
the circumstances. . 

It also appears proper for ae een m piosarke by regulation 
in advance that a determination of the applicant’s use and occupancy 
of a significant portion of any. conforming forty-acre tract shall nor- 
mally entitle the applicant to an allotment of the full tract, where no 
conflicting: claim: 3 1s. Involved, BT: The: requirement of substantially con- 


' 87 Presumably, - euch regulations would also ‘Drovide that the tract must be’ reasonably _ 
compact in form. ; 
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. tinuous use. and. oceupancy ot the reel jo which application i is made, 
imposed by. the 1956 amendment, should not be construed to restrict 
his, discretion i in this respect. oe. 

. The general purpose of.the act as it now v stands i 1s to enable the na- 
tive to obtain title to the land which he uses and occupies. If the.com- 
pelling administrative need for the disposition of tracts of a minimum 
area which conform to the regular rectangular survey is also recog- 
nized as administratively necessary for the reasons just stated, the 
Secretary is within his authorized discretion if he determines that 
use and occupancy of a significant portion of a conforming forty-acre 
tract is use and oceupancy of the entire tract. within the meaning of . 
the act.® 

However, where two-or more native occupants, otherwise annltaea: | 
ate shown to have enjoyed use and occupancy of significant portions. 
of the same forty-acre tract, protection of the status of each would 
require an exception te the general practice of minimum forty- acre 
grants in favor of an equitable allocation of the forty-acre tract. “Sim 
-ilarly when the claim of a native occupant and the claim of: another 
applicant under some other statute authorizing the disposition: of land 
overlap as to a given forty-acre tract, exception to the general rule 
would be required. A rule for the allotment of smaller conforming 
ee would be aEDIOEnate in both cases. SE GE esa 


ave: 


Guidelines for Proposed Regulations . 


In conclusion, ‘the ariswer ‘to the specific ‘questions a eae by Shed 
7 memorandum follows: o 

“1. The Secretary’ is niithownsd nee the Alaska Allotment Act, to 
‘make a single allotment of incontiguous tracts of land. eo 

2. The Sécretary is authorized to’ consider (a) native custom and 
‘mods of living, (b) climiate arid character of the land. applied for 
and (c) customary seasonability of Dy in ‘Geterttining’ ‘whether 


8 It should - be noted that ‘this conclusion is not. inconsistent with the result coe tea in 
either the St. Clair case or the Hilscher ease.” Not only did both cases involve the assertion 
of the. statutory preference-right by: the applicant rather than: the limits of: the ‘Secretary’s 
Tule | making: authority, under the Statute, , but the second St. Oleir, opinion. relies heavily. on 
‘appeared in’ ithe. judgment of. :the: departmental officials iavolved: to:be! sufficient where 
it was to be used solely for fishing purposes. Neither opinion precludes the Secretary. from 
_ adopting..a.policy..of: conforming native allotments -to.:the- rectangular. survey y ha ttern with 

a minimum grant of a quarter- -quarter section (forty acres). icisb gh qusgrsters 7 


v 
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an applicant for an . allotment has shown substantially continuous use 
and occupancy of the land for a period of five years. However, the’ 
statute requires a showing of use and. occupancy which, ‘taking the 
inittent, use and indicates some substantial actual possession and use 
of the land, at least potentially exclusive of others. 
_. 8 The Secretary may provide that allotments should be no xiiotee 
thari forty acres in size and conformed to the regular rectangular sur- 
vey. pattern. He- may also prescribe that a determination of the 
applicant’s use and occupancy of a significant portion of any conform- 
ing forty-acre tract shall be ened to be use and occupancy of the 
full forty- acre tract; except where a conflicting occupancy ‘is involved. - 
Where conflicting occupancies are involved, the, Secretary: must make 
an equitable allocation of the forty-acre tract. A rule ‘for the allot- 
: ment of smaller conforming tracts would be appropriate i in these « cases. 


Epwarp Warming, © 
ee Soliciton 


ee 


ELLIOTT, INC. 
A-29816 es Decided September 28, 1964 
Oil and Gas Leases: Rentals—Oil and Gas Leases: Royalties 


. An oil: and’ gas ‘lease which ‘converts to a minimum royalty basis during ‘its 

-primary:-term because of the discovery on it of oil and gas in paying quan- 

. tities remains in:a-minimum royalty status even though production ceases. 

- and the. part.of it which had been put. in ‘a known geologic: structure §is. 

reclassified .as not within a known. geologic. structure,. but, it. reverts back 
toa rental basis if the lease i is extended for a five-year period. 


Oi and ‘Gas. Leases: Rentals—Oil and. Gas Leases: “Royalties ie a o . 


“Where an office of the General Accounting. Office; after an audit, requests: the 
_ lecal land office. to. demand minimum, royalty. ‘payments . from a lessee for. 
__. seven years of an. extended oil and gas lease term . and, upon, appeal, the 
‘Comptroller’ General decides ‘that only ‘annual rentals’ paid by. the lessee 
“Wwere' due, the Department will not’ require the lessee ¢ to make ” any additional — 
Apevia to ee enone a ope mere a Betas The ees 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Elhott, Inc. has appealed to the Secretary of the Interior from a 
decision dated September 10, 1962, of the Division of Appeals, Bureau |. 
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of Land Management, wich sdinrenea a secon of the Sante Fe land 

office, demanding payment of $6,579.42 due the United States for. oil 

and gas lease Las Cruces 069053. The amount represents the differ- 
ence between the rental paid for seven years of the extended term of 
the lease and the minimum royalty claimed as due for those years, 
plus minimum royalty for the last year of the primary five- “year term 
for which neither rental nor royalty was paid. 

The lease was issued as of. August. 1, 1949, for 1 ABS, 23 acres. A 

productive oil and gas well was ‘completed on the lease on May 5, 1952. 

- By memorandum of June 18, 1952, the Geological Survey determined 
that the 40-acre tract on which the well was located was within the 
known. geologic structure of a producing oil and: gas field. The: lessee. 

thereafter paid @ minimum ‘royalty of $1 per acre per year on the 
leased premises for the following fourth lease year extending from: 
August.1, 1952 to- July 31, 1953. ‘Subsequently, the flow of oil and gas: 
ceased and efforts to andnoo a renewed flow were unsuccessful. Ac- 
cordingly, on June 15, 1954, after the well had been plugged and 
abandoned,. the . Geological Survey changed its determination of the 
existence of a known geologic structure and notified the manager of 
the Santa Fe land office of this action. 

_ On June 28, 1954, after he-was notified by the Geological Survey of 

this action, the jesse filed a request fora five-year extension of the.lease 

accompanied by an advance payment of rental for the sixth leasé year 
in the amount of fifty cents per acre. The application was filed pur- 

- guant to section 17 of the Mineral Leasing Act, as then amended, 60 
- Stat. 951.(1946), which gave the holder of a noncompetitive oil and. 

gas lease the right to obtain a five-year extension as to land not situ- 

ated within the known geologic structure of a producing oil and gas. 
field at: the end of the primary term of the lease. The land office ex- 

tended the lease in ‘its entirety from August 1, 1954 to July 31, 1959... 

On February 1, 1956, L. E. Elliott and his wife assigned the. lease to» 

Elliott, Inc., and the assignment was approved as of March 1, 1956. 

On June 8, "1959, one tract of the leased premises was assigned to- 

Arnold 8. Bunte and this assignment was approved effective as of July’ 

1, 1959, with a consequent. extension of both the parent and the new 

segregated lease for a period of two years to June 30, 1961. Both leases. 

expired on June 80, 1961. The rental of fifty anita per acre per year- 


861) 0 OTT, ING. oS BEB: 
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“was paid throtigh the ‘seventh, eighth, ninth, tenth, eleventh, ‘and 
twelfth years. _ 

Qn August 25, 1961, the ‘Santa Fe land. office received a, letter fot | 
| the: Dallas ofitce. of the General Accounting Office dated, August 23,, 
1961, recommending ‘that the land office collect $6,579.42,:an amount: 
sufficient to cause the payments made under the lease to equal minimum. 
royalties due for the lease years commencing August 1, 1953, and end- 
ing June 30, 1961. The letter stated that the Geological ‘Survey records. 
disclosed that. under former departmental regulation 43 CFR 192.81, 
now 43 CFR, 1964 Supp., 3125.2, the minimum royalty obligation of 
the lease. became effective for the Tease aces ‘beginning August | 1, 1982; 
and added: oe 


* * * It is our s waacesanaing that once thai minimum royalty provision Riches 
it'continues in effect for the life of the lease. 

We noted that the Director of Geological. Survey: in his’ iieiorandarn of Tonk 
15,:1954, determined that the lands in: the lease were not. within. a known geo- 
logical structure. We found: no‘evidence. which shows that-this determination: 
disturbs or ‘could disturb the minimum royalty status of the lease. ‘ie tt 

“We. recommend that your office take action te collect: amounts from the. lpsnses 
which: will bring: their payments to equal minimum royalties due for the lease: 
years ended: ys lia 18 aL YOD 1956, 1957; 1958, 1959, 1960..and June 30,1961. 
(or $6,579.42) .* pel Cty Aes ae tee. Gh Siac agi Wit wed a 

“The land office 5 thibvemptin Yl deniandad that sum. ot the lessee ce 
- upon appeal, the Division . of. Appeals affirmed its action. 

- Upon Elliott, Inc.’s further. appeal,. the Secretary requested the 
opinion of the Conipiroller General: of ‘the United States: as to the 
correctness of the demand madeupon the appellant. - 

In a. letter dated August 31, 1964, numbered B- 154709, the Acting 
Comptroller General ‘first ‘abated; that a lease which goes ona mini- 
mum royalty basis after production in paying quantities is obtained 
remains on. a minimum royalty basis so lorig as-the lease subsists, 
regardless of whether it is thereafter. possible to continue: Dromneuon. 

He then. held: Baler e a . , ap ee 

#88 HE is our opinion that a reclassification of the leased lands in this case 
to exclude them from “a known geologic structure” would have been necessary 
to permit an extension of the lease for an additional period of five years, and 
that such reclassification would be controlling: on the question as to whether 
royalties. instead of minimum. rentals were to be paid during the entire extended 


term of the lease if no discovery of oil or gas in paying quentives was made 
after the primary term of the lease. 
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The reclassification of June 15, 1954, appears to have been based upon a rea-— 
sonable deterniination that ‘the discovery made by the lessee was of such minor 
significance as to require the conclusion that the Department was not required. 
to continue in effect the original determination that the lands covered by the 
lease were within the known geologic structure of a producing oil or: gas field 
when the original term of the lease had expired. Otherwise; and depending: 
upon. whether the. lease: could qualify for an indefinite extension of the lease © 
period upon a showing that drilling operations were being diligently prosecuted. 
on the.expiration date of the primary lease period, any further leasing- of the 
lands could not have been made except.on a competitive bidding basis as: ‘required 
under the first paragraph of the amended ‘section 17 of the Mineral ‘Leasing 
Act of 1920. We doubt that-it would have been possible to obtain reasonable: 
offers if the bidders in that event were fully: informed of the results of drilling 
operations made by the previous noncompetitive lessee, or that the Congress ever 
intended to restrict your Department in the matter of making reasonable clas- 
Sifications or reclassifications of lands available for ov and gas exploration 
purposes. ' os zn 

Ordinarily; where a isles exercises a right t to ‘obtain an. Ceteieion of his. 
lease, it is:to be presumed that rental.or other consideration: ‘payable: under the 
_ primary term of the lease would continue in effect during the extended period. 
‘Thus, it might be. argued that the noncompetitive leasing statute here involved’ 
contemplated the continuance of minimum royalty payments regardless. of any 
change made in the classification of the leased lands: before the end of the initial 
. five-year period of the lease. However, in our opinion,.such construction of the 
statute would accomplish in this casé an unreasonable and improbable ‘result. 
such as may not properly be assumed to have been the intention of the. Congress. 

Accordingly, we do not consider the extensions of the lease. granted in this 
case to have been invalid. in any respect, although made with the apparent under- : 
standing that minimum royalties: would ot be charged’ unless and until a new 
discovery: of oil or gas in paying. quantities was made. It appears thatthe 
lessee is.indebted: to the United States only: for the minimum royalty payment 
due for the fifth lease year. * # ere 


- Therefore, pursuant ‘to the nitnonig delegated | to de Boietor os 
the Secretary: of the Interior (210. DM :2.2A (4) (a) ; 24 ‘F.R.. 1348), 
Departmental Manual; in accordance with the Comptroller General’s 
opinion, the: decision: of the. Division of Appeals is’ affirmed insofar 
as it demands payment of $1,459 as. minimum royalty for the fifth 
lease year and is reversed insofar as it required the payment: of any 
sums.for the extended years of the lease, and the case.is s.remanded: for 
further: prowed 2Ee: consistent: herewith. Ue ost at 

_-Eryzst. F...Hom, | 
Bowiuiegs Solicitor. : 


ge ee 


1 See: Murphy Curied don 71 LD. 233 (4984), for a-discussion of. other:situations in. 
which a lease 1 may revert to a rental status after having been subject to minimum royalty. 
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AL Pak SCHULMAN ELEC. co. 


_ APPEALS OF COMMONWEALTH ELECTRIC COMPANY . AND 
| ee A. Ss: SCHULMAN | ELECTRIC COMPANY , 
TBCA-A10 ee a 
TROA-417. Decided October 22, 1964 


Contracts: “Appeals | 
7 An appeal ‘from. findings ‘of a contracting officer’ granting - an: “éxtension of 

time which is taken solely on the ground. that the findings state an erroneous 

reason for granting the extension will be dismissed. where it appears that the 

_ challenged statement will have no relevancy or effect. in the. adjudication, of 
ae any ungranted claim of the appellant. ‘ : } 





‘BOARD OF: CONTRACT APPEALS” 


| These pauls relate to extensions of time ede a , contract, 0 f the. 
-. Bureau of Reclamation. for the construction. of transmission. E 
i forming part. of the. ‘Trinity. River Division of the Central ‘Valley. 
~ Project in California. The contract, which was dated January 16, 
-. 1962, was on Standard Form 23 (J anuary 1961 edition) and jioge. 
porated the. General. Provisions of Standard Form O34 . (April 1961 
: edition) for construction contracts. 








isi 
eatheh . 


‘The work to.be done was. divided inte. two sacle: “The. comple- oe : 


tion date. for Schedule: No. 1 was October 4, 1963, but, the work:-was not. 


| accepted as substantially complete until. ‘December 31, 1963, a. delay ae 


of 88 days. The completion date for Schedule No. 2 was J “ly 6, 1963, - 


_ but the work was not. accepted as substantially. complete until Octo- - — 


_ ber 9, 1963, a delay of 95. days. ‘The contract. provided for the i imposi- 
- tion. of: Jiquidated damages on account: of inexcusable delays at the. 
rate of -$1,000 per day: for: Schedule, No. - and $500 per. day. ; for 
Schedule No. 2 
The bontmactina officer in endinge of fact dated’ October’ 17 “1963, 7 
- found that excusable delays aggregating 100: days had occurred ‘with _ 
: “respect 4 to each schedule. He particularized the loss of time as-con-. 
: sisting of 71 days caused by a strike and 29 days caused by unusually 


‘severe weather, The contractor timely. appealed from this depision, t the as 


appeal being docketed as LBCA-410. ed a 
‘Subsequent to the taking’. of. the appeal, ‘the conecine soficae re- 


scinded his findings of fact and ‘issued, new ones, dated November 7 ee 
1963. The new findings were the same as the original ones ‘except for ae 
>the addition of statements to the effect that the 100 days of delay had, - 
projected. the work under Schedule No..1 into the rainy season, and: - 


that: the extent to. which such-projection might call for:an extension: 
of time’ ans 100. days would be: determined later. The contractor’ .- 


 149-564—64——1 


366 DECISIONS OF THE: DEPARTMENT | OF ‘THE: INTERIOR [71 LD. 


timely appealed from this decision, the appeal being docketed as 
IBCA-417.. 0 | | 
E The Government, has filed a motion to gee which: is predicated 
. onthe view that the appeals are moot since both schedules were actually 
completed in a lesser time (88 days for Schedule No.1; 95 days:for _ 
Schedule No. 2) than the 100 days allowed by the extensions granted 


‘iat an. additional, extension mien be veranied later for | ‘Schedule 
No.1). Si eee Bee : 
1 Wai pel at: cnends, overs thet the » ippoals are not most, th 4 
support of this contention appellant points out that’ its requests for 
time extensions were based upon a study made for it by a firm of 
consulting engineers. The study concluded that the work on Schedule 
No.:1 had been delayed for 80 days by the strike, 30 days by the 
weather, 2 days by. changes in the plans, and 118 days by delays of 
the Government i in furnishing right-of-way for the transmission lines; 
and that the work.on Schedule No. 2 had been delayed for 30° days by 
the strike, 15 days by the. weather, and 49 days. by delays of the Gov- 
ernment in furnishing right-of-way for the transmission lines. ‘The 
contracting, officer, on the other hand, evaluated only the strike and 


ee _ the weather in his findings, and did not mention the alleged changes 
“a in ‘the plans « or the alleged delays in furnishing right-of-way. ‘Ap- | 


pellant; asserts that the contracting officer erred in allowing more time’ 
for the strike and the weather than had been requested, and , conversely, 


. in allowing no time at all for the alleged delays: in furnishing right- > 


of:way. It says that these errors might effect its “claim for an equi- 
. table adjustment because of acceleration of the: work” or its “claim 


for the Government’s delay in furnishing right- “of-way. * Neither of .” 


the-claims just mentioned are the subject of any. appeal now pending 
nic before: this Board, but appellant evidently fears that were they to be 
brought before the Board or to be sued upon in the courts, the findings _ 
that form the subject of the present appeals might be accorded binding 7 
effect if left. unchallenged, he me 
‘The problem thus presented is essentially the same as one hin the 
‘Board had occasion to consider in Wtah Construction CO omipaniy:” 2 oe 
- pertinent portions | of that decision read as ‘follows: cee oe 
The. ‘statements of appellant's counsel make it apparent. that this. appeal . 
 [IBCA~140] was taken » ‘solely because of appellant’s fear that its claim for 
- additional compensation might be prejudiced unless it challenged: the contracting 


~ officer's: findings that the delay in. the. -ecomplétion ‘of the job. was caused: by: a’ 
flood. This fear is not well grounded. The findings in question have-to do: ‘solely. 


£4. with the question of whether the: delay in compledon: was excusable. tinder, 


~ZIBCGA-133 and IBCA-140 Alune 10, 1960), 67 LD. 248, 60-1 BCA par. 2649, 2 Gov. 
Contr. 397. 
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Clause 5, “Termination for Default—-Damages for Delay—Time Extensions, ” of 
the General Provisions of. the. contract. They have nothing to do with the 
question of whether the delay was one for which additional compensation would 
be allowable. Prior to the making of such findings, the contracting officer,. in: 

“his latter decision of August 30, 1957, had disclaimed: any jurisdiction to consider: 
appellant’s. claim for: additional compensation. Hence, it is obvious that he 
eould not have intended that the findings with respect to the cause of the delay 
in completion should apply to the latter claim. - 

-In: view: of the foregoing. the Board. holds that the findings challenged in 
IBCA-140 will have no relévancy and no effect in such further proceedings as 
may be had. before the contracting officer or the Board for the adjudication of 
those additional. compensation items that are subject. to administrative: de- 
termination,? as provided for in the -portion of this opinion dealing with: 
IBCA~188, With respect to those additional compensation items that’ are not 
subject to administrative determination, the following statement of the: Court 
of Claims would. seem to be pertinent : 

On the question. of the assessment. of liquidated damages the findings of the’ 
contracting officer as to the facts and the extent of the delay were made final - 
and conclusive, subject to appeal to the head of the department; but on the: 
question:of whether or not. the defendant. had- caused a delay for which it should. 
be mulcted in damages,. they have not agreed that. his ‘findings of. fact should. 
be final and conclusive.? . 

It must be concluded that the appeal ini IBCA-140. presents no justifiable issue . 

’ of law or fact. The only relief asked for by appellant is a declaration that the 
contracting officer should have granted the 365-day extension of time for a 
reason other than the one: he assigned for granting such extension. As appellant 
does not want us to shorten, lengthen, or otherwise alter the extension: of time,. 
it is evident that the asking of the requested declaration would involve the 

determination of a purely hypothetical question: insofar. as. the extension. itself 
is concerned. Furthermore, since the various parts of appellant’s claim for. 
additional compensation must be adjudicated on the basis of their own merits,: 
‘and not on‘the basis of the reason assigned by the contracting officer for granting 
the time extension, the requested declaration would also involve the determina- 
tion of a. purely hypothetical question insofar as the matters that form the 
subject of the appeal in IBCA-133 are concemed:., 

_ Accordingly, IBCA-~140 is dismissed. 


- It is true that in suits. by contractors for damages on account of al- 
leged Government delays, findings by contracting: officers that. the. 
delays alleged had in fact been caused by the Government have some- 


_ times been accorded evidentiary weight, as being in the nature’ of 
‘2Accord: Electrical Buildera, Inc., IBCA-406 (August 12, 1964), 1964 BCA par. 4377. 
= Quoted from Langevin Vv. United States, 100 Ct. Cl. 15, 80. (1943). © Accord: Continental 

Iilinois Nat. Bank & Trust Co. vy. United. States, 126 Ct. Cl. 631, 640-41 (1953).; Anthony 

P: Miller, Ine. v.:United States, 111 St. Cl. 252, 330° (1948); Schmoll.v..United States,105 

' Ct. el. 415. 453° (1946); Silberblatek basher Ine. ¥i- United ‘States, 101 Ct,. Cl. 54, 80-81 

Oe): ave Meare 
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admissions against interest.t Such a. qualification of the Langevin 
principle, however, obviously could have no application to a. situation, 
like the one here in question, where the contracting officer has made no — 
finding to the effect that delays were caused by the Government. The 

Court of Claims in a recent decision not only recognized that: there is. 

no reason to depart from the Langevin principle in a situation of the ~ 
present type, but also reaffirmed the soundness of oe panels: as a 
matter of public policy, saying: : 

We think it decidedly unwise to give. almost-conclusive weight to die con- 
tracting officer’s decision to grant.extra time, for such a rule would: tend to. 
foster a policy which will ultimately work to the detriment of all contractors. 
In doubtful cases, contracting officers would be quite wary of granting additional. 
time for fear that their decisions may later become the foundation for. a preach 
of contract action.® ae a: a 7 

We believe that the line of reasoning iz develipied in Utah C onstruction 
.. Company is both sound and applicable to the matters now in dispute. 
The fact that there the contracting officer had disclaimed any jurisdic- 
tion to. consider the‘claim for additional compensation was not so 


material to the decision as ‘to necessitate the reaching of a different 


result here. Accordingly, we held that the present ae as 
no justiciable issue of law or.fact.. 7 
_..'Phe appeals are dismissed. 


| Huneesr J. Savor Deputy Chairman: 
Tconcur: : 


Pauw H. Gawry, Chon 


I CONCUR: 


‘Tomas MDa ee: 


UNITED STATES v. ‘GILBERT ca ‘WEDERTZ 
—A-30126 Sete Devided October ‘16, 1864 
Mining Claims: Mint Sites. | a 


A mill site claim is properly declared invalid where the claim i is | not oceupied 
or used. for mining or milling purposes. | Coen 


‘Mining Claims: Mill Sites * 
The. use: of a. rehabilitated ‘stracture on ‘Yand. embraced 4 in. & nil site aba 


‘asia .base for occasional BTOspecHing: activities On. nearby patented. ‘tode. * 





4 George A. Fuller Co. ¥. United States, 108 Ct. CL 70, 93-94 (1947) ; James Stewart é 
-Oo. Vv. Untted States, 105 Ct. Cl. 284, 829-30 (1946) ; Irvin é& Leighton.v. United States, — 


101 Ct. Cl. 455, 475-76 (1944). 
. 5 Robert N. Lee & Oo. v. United States, Ct. Cl. No. 252-60 (Tandacy 24, 1964). 
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. claims and ‘the: intention. * use the land in: the future for workmen’s housing 
and: an assay. office presumably when the claims’ are developed are not 
sufficient to comply with: the requirements of section 2337 pt the’ Revised. 
‘Statutes for obtaining a mill site. 


Administrative Procedure Act: Adjudication—Administrative Procedure 
. Act: Hearings : 


Where a hearing has been held : in a contest, the record made at the heating 
shali be the sole basis for a ‘decision and evidence submitted ata later. date 
cannot be considered in deciding the case on the beta : yetss 


| Rules ‘of Practice: Appeals: Generally . 
The oral argument which is authorized on an appeal to. the Secretary is not 
* ahearing at which evidence may be submitted but an opportunity to pect 
“argument orally on the case ‘record as previously mao’: 
Rules of Practice: ‘Evidence—Rules of Practice: ‘Hearings 


Hvidence submitted outside a hearing i ina contest case cannot be considered in 
deciding the case on the: merits but can be considered Ke determine yw nee 
- or nota further hearing i is warranted. 


APPEAL FROM THE BUREAU. OF ‘LAND MANAGEMENT 


Gilbert C. Wedertz has appealed to the Secretary of the inter 
from a decision of the Assistant Director, Bureau of Land Manage- 
_ ment, dated August 12, 1963, vacating a hearing examiner’s decision 
and: declaring null eal cod the Bokee mill site, situated in sec. 19, 
T. 1 N.,.R. 25 -E., M.D.M., oe eedaee California, a “part of the 
Inyo N sGcual MiGneste: | 

At the request of the Forest Rstvicss Department. of Aarichleare, 
a contest was brought by the United States against the mill site on.the ~ 
grounds. that. the mill site is null and: void because there is no quartz 
‘mill or reduction works on it, and it is not used or occupied for mining 
or milling purposes. Ina decision dated March 9, 1962, the hearing 
examiner held that, as the Bokee mill site is located in a remote area, 
miles from any habitation, the rehabilitation on it of a dwelling house 
is a substantial use and improvement of ‘the land, and that, as the. 
house was rehabilitated for workmen’ employed i In connection. with a 
mine, the mill site is: used for mining POTD: ‘Por ‘this reason, he 8 
_ dismissed the contestant’s : complaint.» ees . 

A subsequent decision: by the Assistant Director, Bur eau of Land 
Management, vacated the hearing examiner’s decision, declared the 
mill site to be null-and: void, and rejected ‘the’ patent: ‘application 
Wedertz aan led for the mill site. he Assistant Director held that 
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the evidence of record does not support a-finding that the mill site 
claimant is entitled to a patent at this time because he has not shown. 
a present occupation or use of the tract as would satisfy the require- 
ments of section 2337 of the Revised Statutes (1875), 30 U.S.C. § 42 
(1958). Specifically, the Assistant Director found that the evidence — 
compiled. at the hearing does not show that the mill site is being used 
as the present living quarters for a crew engaged in operating the 
‘Wedertz mining property or an office or storage place in connection . 
with the operation of a mine.as alleged in the patent application. He 
found that the only’ present use being made of the mill site is as a 
storage place for material to repair two cabins which were on the 
land when Wedertz acquired it, and as a place for a consulting geolo- 
gist to spend three to five nichts a year while exploring a tunnel 
leading to a mine, but not, operating a mine. © 
In his appeal to the Secretary, Wedertz has expressed general dis- 
agreement with the Assistant Director’s decision. 
The record compiled at the hearing conducted in the instant case has 
been carefully reviewed. That record does not support a finding that 
the appellant is s entitled to a patent to the Bokee mill site at the pieene 
time. | 
Section 2387 of the. Revised Statutes, supra, permitting entry of 
mill, sites, reads as follows: : 
‘Where nonmineral land not contiguous to the vein or lode is used or occupied — 
‘by the proprietor of such vein or lode for mining or milling purposes, such non- 
adjacent surface ground may be embraced and included in an application for a 
patent for such vein or lode, and the same may be patented therewith, subject 
_ to the same preliminary requirements as to survey and notice as are applicable 
‘to veins or lodes; but no location hereafter made of such nonadjacent land shall 
exceed five acres, and payment for the same must be made at the same rate. as 
‘fixed. by this chapter for the superficies of the lode. The owner of a quartz 
mill or reduction works, not owning .a mine in connection therewith may also 
receive a patent for his mill site, as provided in this section. 
_ This section provides for two classes of claims. The second slags 
is not pertinent in the instant case as it makes the right to patent a 
mill site dependent upon the existence on the land of a quartz-mill or 
reduction works, of which there is none. In the first class, however, 
the use or occupation of the land “for mining or milling purposes”: is 
the only. prerequisite to a patent. It is under this class that: the ; 
appellant seeks.a patent for the Bokee: mill site. : 
The use. or occupancy contemplated by the Revised Statute section 
2337, supra, was discussed in Alaska Copper Company, 82 L.D. 128 
(1903). At page 131 of that decision the Department said: 
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- 7 * Ki mill site i is ‘yequired to be ‘used: or opeapled: distinctly and explicitly 
for mining or milling purposes in connection with the lode claim with which it 
is associated. .This express requirement plainly contemplates a function or 
utility intimately: associated with the removal, handling, ‘or treatment. of the 


‘ore from the vein or lode. .Some step in or directly connected with the process. of . . . 


mining.or some feature of milling must be performed upon, or some recognized 
agency of operative mining. or milling | must occupy, the mil) site” at the time 
patent thereto is applied for to come within the purview of the statute. * #8. % - 
. There is no contention by the appellant that the. mill site. is being 
used for milling purposes. The only question is whether it is being ~ 
_ used for mining purposes. A: careful. reading of the transcript of 
_ the’hearing reveals the following: - 
In 1954 Wedertz. bought at a tax sale 5 lode. Sams which had bean. 


patented in. the early: 1880’s (Tr. 22-23, 34). The claims are located - 


high on a ridge and a tunnel was driven into the claims at a level _ 
several hundred ‘feet lower. The tunnel was' driven in a distance of 
2300 feet (Tr. 37), apparently the last.750-800 feet in the period 1932— 
1937. (Tr. 40). and the first portion in the 1880’s (Tr. 34)... The Bokee 
- mill site is located on a bench a short distance beyond the tunnel portal. 
The mill site was the site of the town of Bennettville which was.con- 
structed 3 in order to drive the tunnel in the 1880’s (Tr. 84). 

Located on the mill site are two wood buildings. . The Government’s 
_ sole witness, a mining engineer, testified that they were of considerable | 
age, the stnaller one being in a poor state of:repair. . The larger .one, 
a 2-story structure, approximately 25 by 30 feet, was. also. weather-_ 
beaten but had been repaired. It was locked so he could not see inside ~ 
but at the time of his visit he observed no use being made Ce the mill 
‘site. (Tr. 10-12, 14.) 
_. Wedertz testified that after ie purchased the lara he wanted to 

examine, explore, and-develop the mines so he engaged a geologist, 
Elmo W. Adams, to check the property (Tr. 23). He had Adams 
prospect the surface of the claims and Adams and another person — 
- entered the tunnel, using oxygen equipment (Tr. 27-28). Adams’ 
reports on mineral content. seemed promising (Tr. 29), and: Wedertz 
intended to develop and explore the property (Tr. 30). However, 
money was the factor and he hoped that once -he had a patent to the 
__ mill site Adams would be able to help find people: -who would be in- 
terested in developing the property. Also the current. prices of gold — 
and silver had a bearing and he anticipated there might bea change 
in the situation. (Tr. 30.)... He thought the mine was last actively 
. worked 3 In the 1980's, that. only nominal amounts of materials had 
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~ been. ‘Temoved since, and that the 1 mine had not actually produced any 
7 mineral i in quantity (Tr. 32). 
_.. Adams testified that there isa lot of {ainéralization on the ‘dlaims ; 
but: that he could not. see millions of dollars of ore in ‘sight, ‘ ‘nor | 
thousands of dollars, even” (Tr. 36). . His. opinion was that. the claims ? 
should be: explored through: the tunnel, that samples should ‘be taken» 
from the tunnel “with: the point in mind ‘that we want to sample to 
find further prospecting and that will be a long laborious job” (Tr. 
87). He said that the property could’ not -be explored without ‘the 
mill site, that “it would multiply the costs of exploring this mine and _ 
developing thé mine tremendously without a a mall Site—without 4 a — . 
in which to stay, and so on”. (Tr. 389)32 | 
‘As for the two buildings: on the mail site, Wedartz- ‘aid he’ tiad . 
sheen gthetied ' the smaller: one “which originally is believed to: have 


i been the assay office, and which I intended to use:as-an: assay. office” 


(Tr. 26). He said he had equipped the larger building ‘with a wood 
stove for cooking and heating, and that there are'cooking utensils, a_ 
bed and: mattress there “and. everything” (Tr.°30-31).- He stored © 
shingles in it: for further repair of the. potenes and poole shovels, | 
. picks, hammer, saw: (Tr. 31-32). 

_ Adams testified that since 1955 he had probably spent 3 to 58 nights | 
a a year in the larger building (Tr. 39). oo 

~ Wedertz testified that he had’ cut a trench to dea water from: the 
mine entrance, rebuilt the framework around the mine, and bought : 
3 ore cars one of which was in the tunnel. (Tr. 27-98). j 
- This summary of the evidence shows that theré has been no -mining 
of any. ore from. the claims since Wedertz acquired them and located 
~ the mill site, in 1954, Only the larger building on the: mill site has. 

been used in’ any way and: that’ lias been insubstantial—as very infre- 


“quent overnight: accommodations for Adams and as a storage place 


for some hand tools and some supplies. . The use of. the tools -was not 
specified ; they may have been used to cut the drainage: trench and 
rebuild the tunnel framework’ but may- have pean es as. much or > 
more to repair the two buildings. ee 
" All the work done on the claims:has: been i im ‘the: nature: of ibe ; 
tion, to find substantial mineralization; no work has been dorie’in'the 
way of developing any proditction. “Apparently production will have 
* to: wait upon. interesting others to invest’ pane ‘possibly hee increases 
_ iy the prices of gold and silver. °° | 
The testimony at the: hearing thieiefore falls aaah shot of 


or substantiating the statements in the amended application for patent 


Ge of the mill site that it and the ene on it have been tse: ag. © 
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necessary eaclaee: in “connection: with. “mining operations” on dhe 


i _patented-claims and that the larger puilding: ‘is used for. ene ae 


‘ters for crew engaged i in these operations.” . 

_... The use made of the. mill site also falls far short of the test iad down 
‘in the Aluska Copper Company case, supra. To hold-that Wedertz is: 
entitled to a patent in face of the evidence adduced. would mean that 


any prospector could claim as a mill site his base:of. operations when”. 


he is merely, prospecting in the vicinity for a: discovery. The-result: 


could well be the anomalous one of the propector obtaining a.patent 
-for a mill site although he 1 is. unable: to make a discovery which. will 
sustain a valid mining claim. The. fact that the claims here:have been. 


patented i is not a critical. distinction since all the indications are that =)... 


at the time when Wedertz acquired the claims there was no. longer any 
- walid discovery: exposed on the claims.t Of course, since. the claims 


have been: patented, this would have no bearing on. the title tothe °— 


land. ‘The point.is , however, that, merely because a. mineral patent has: 
been. issued for a tract of land, all operations undertaken: thereon ata 
later time are not Dey mining operations SO, far as. ‘the mill site 

law is concerned, : ; 

To. repeat, the: only activities Sheen by ike verona: to. ee. ‘been 
engaged.j in by. Wedertz on the. claims : are prospecting activities aimed | 
at determining what. mineral: values exist’ on the claims.. They are _ 
indistinguishable from the activities of any prospector whois exploring © 
ground that seems to hold some promise. _ The prospector: too has need 
ofa place to live.and to keep supplies and equipment. “But clearly a 
prospector isnot entitled to claim. a. mill site; neither is,Wedertz. _ 

Accordingly, the Assistant: Director was, Gorrest in holding. that the — 


‘evidénce compiled at the hearing does not permit.the granting of a ~ : 


| patent for. the Bokee mill. site claim at the present time....As this con- 
clusion is dispositive of the case, we need not consider the contention — 
of: the Forest Service that an application for a: mill site cannot be filed — 

, independently of an: pplication; for patent to the lode claims for. which Fe 
, ‘the mill site is required. - see , 
One procedural point 3 remains. s for erate Th hi siatement 
of reasons for his present appeal Wedertz made;a: number ofassertions. 


as to.use of the mill site which, do not.appear. in. the transcript of hear- 
. ing. He also submitted an additional statement, of reasons, attaching © 


ek See United: ‘States v. Alvis FF. Denison et al., ca LD. 444 (1964); and the cases there :, 
cited, for: the. various. circumstances under which a valid haa may be lost with the _ 
DASEAES: of time. : ; 
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an affidavit. by Adams making additional statements as to work that 
had been doné on the mill site and the claims. | 


The Forest Service filed a motion to strike the statements of reasons ~ | 


on the grounds that the factual assertions made in them were unsworn, 
not subject to cross-examination, and not subject to rebuttal. In reply 
Wedertz requested an oral argument at which cross- “examination could 
be had. . 
In accordance with section 7 of the iAdeninlatrative Procedure Act, | 
60 Stat. 241 (1946), 5 U.S.C. § 1006 (1958), the Department’s rules of 

practice provide that where a hearing has been held in a contest the 
record made at the hearing shall be the sole basis for a decision... 48 

CFR, 1964 Supp., 1840.0-8. Therefore any evidentiary matter sub- 
mitted by Wedertz after the close of the hearing cannot be the basis 

of any decision in the case. 
' In this connection it may be noted that the oral: argument suthorized 

in the discretion of the Secretary on an appeal to him (43 CFR, 1964 

Supp., 1844.6) is not a hearing for the reception of testimony and ‘other 

evidence. It is simply an opportunity afforded for the presentation 
of argument orally on the basis of the record already made.. It is 
essentially the same as the opportunity afforded for the presentation 

of argument to an appellate court. 

The additional factual assertions made by Wederts on his prea 
appeal cannot, therefore, be considered in- deciding this case on the 
merits. They can, howaver, be considered to determine whether they - 
afford a basis for ordering a further hearing in the case. They-have 
been examined for that purpose. Although they consist of more asser- ' 
tions as to use made of the larger structure on the mill site for storage 
purposes and work done on the mining claims, there i is still no conten- — 
~ tion that anything more than prospecting or preparations for future. 
mining operations has been done. There is no claim of actual mining 
operations in the sense of removing ore. Accordingly, the ordering of 
_ a further hearing would not appear to be productive of any significant 
facts which might be pertinent to:a decision on.the merits. 

Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (210 DM 2.2A (4) (a); 24 F.R. 1348), the 


motion of the Forest Service to dismiss-the statements of reasons is — 


denied, the request for oral argument is denied, and the decision of the _ 
‘Aseiotant Director is alitrmed: *s oa) 
| a a Hom, ce 

Assistant Solicitor. 
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APPEAL OF RICHARD J. NEUTRA AND ROBERT. E. ALEXANDER 
. TBCA-408. = Decided October 16, 1964 


Rules of Practice: Appeals: Dismissals 


In situations where the certifying officer submits: to the Gdenpevoiles General 
a question of law for a decision pursuant to 31 U.S.C. 82d, since he doubts 
the legality of a payment, the Board will not dismiss the appeal for lack of 
jurisdiction under circumstances such as present here. The Board is bound - 

- by a decision of the Comptroller General, pursuant to 31°U.8.C. 82d, that a 

. Specific change order. is: null and void. However, this-does not deprive the 
contractor-appellant of his contractual right to be heard by the Board con- 
cerning changes and extras which have not been. disposed ° of. with finality 
by the Comptroller venerat 


BOARD OF CONTRACT APPEALS 


On April 27, 1959, the National Park Service entered into the above- 
identified contract with Richard J. Neutra and Robert E. Alexander, 
Architects, of Los Angeles, California, under which the Architects 
were to perform all professional architect-engineering services neces- 
sary for the preparation of complete contract working drawings for a 
Visitor Center-Cyclorama at Gettysburg National Military Park, ; 
Gettysburg, Pennsylvania. 

Under Article 8 of the above- identified contract the Govanmant ob- 

. tained an option to require the contractor also to perform all super- 
~ visory services with respect to the construction involved for a fee — 
ainounting to 2 percent of the total amount of the construction work. — 
On October 20, 1959, the contract was amended by Change Order 


No. 1. This change order was accepted by the Architects on Octo- — 


ber 22,1959. The Architects were to provide complete supervision of 
the construction. Paragraph 2(a) of the change order stated in part: 
Supervision shall commence with the starting date:of construction and continue | 


through the length of the entire job until final rene. and Beco Dane of the 
work by the Government. 


Paragraph 3 of the change order provided for Savenit in accord- 
ance with Article VIII of the contract, plus additional amounts for 
travel and contingencies relatedthereto. — -- 

At-the time Change Order: No. 1 was ehtared: into; the: ane con- , 


templated that the work under the construction contract would last. 
about 360 days, and be completed by about November 11, 1960. How- 


ever, due to unanticipated problems which arose, the completion time 
of the construction work was extended an additional 425 days; or- “until 
J anuary 10, 1962. | 


a 


376 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [71 ED. 


‘Xe a fea of the dele In 1 completion of the construction contracts, 
‘the Architects had to provide professional services for a period. of 168 


- days beyond that contemplated at the time the original contract and 


Change Order No. 1 were entered into. | 
In view of the circumstances described above, the Architects wrote 
to the contracting officer on January 17, 1962, in which they pointed. out — 


‘that they had “added does which they specified in . five eae 


as follows:. 

CATEGORY - No. Res | | oh ot i Essa | | = s+ Dollars. | 
.’ “Recurrent costs—insp. & Reports. ee Sesion as Rc eee: oY eg DD 

CATEGORY No, 2: : ee 
Foundation and grade. adjustment. = 22-4 258... - 3, 225 


CATEGORY No. 3: 
Jixtra reimbursements dong distance communica: 


MONS) s se 2S.cet Pee San er eerste Men Pet es eas Oe : 857 . 

CATEGORY No. 4: a ar ee Oe ee 

‘Contractor’s errors or changes... Vek aS ‘heeeen--e’ (148M. 1, 856 
‘CATEGORY No: 5: ee a 
-. Owner changes or requests__-_- ee ere oe eee 299° - 3, 738 
“Total. __- So eoes, haga peetetmen en tinneeen beater . TOBY 1, 591 


- On October 80, 1969, the Chief, Eastern Office, Design and Constric- 
tion, who was the contracting flier: wrote to the Assistant Director, 
Design. and Construction," and stated: 


It is our belief that the ar -chitects have been penalized by the delays, arid wlille - 
we are not legally obligated’ for payments beyond the contractual amount, we do 
feel that we have a moral obligation to coninenee 8 architectural firms adequately ; 
for services rendered to the National Park Service. : . . 

In. analyzing Mr. Alexander’s- request for - waded’: compensation, we find it , 
difficult to justify the amount of $12. 50 hourly rate for supervision ; however, we 


_ are reminded that Mr. Thaddeus Longstreth, consultant architect, was. evidently’ 


employed. by Neutra ana Alexander not only to superNise peeumnicay, matters but 
also to preserve the integrity of: the design. 

. The. architects have: listed. five: categories’ in their Satine, of the expenses 
incurred. We are impressed. only with those expenses incurred. under categories 

1 and 2 which primarily inyolve payments to Mr. Longstreth for supervision. 

Therefore, we are suggesting an arbitrary. figure of $8, 500 to be paid to. Neutra 

and Alexander as being fair compensation for additional professional services. 


On November 26, 1962, the Assistant Director of the National Park 
Service wrote a inemorandum to the ‘Chief, EODO, in whieh | in. its 
pertinent part he stated : : oo 

“We believe the basis under which you analyzed t the situation and reached a 
conclusion i ig fair and reasonable, ther efore, 1 we > concur in 1 the conclusions you have 


1 Government Exhibit No. 18, Teanseripe. p. 15. 


BTR). APPEAL OF RICHARD J, NEUTRA & Pig Seog 
ROBERT E, ALEXANDER as 
“October 16, 1964. . 
seached and believe that any suggestions or fureiier. ideas ‘fron us would be 
extraneous: : 
| Subsequently, the Bee officer issued Change Order No. 3 on. 
_ February 7,.1963, which, in its pertinent part, states as follows: ® 


1. SCOPH OF SERVIOBS: Due to unforeseen construction problems, time — 


nS extensions granted the. contractor totaled an additional 425 days. It has been 


determined’ that the Architect. rendered professional services for. a. period of 
168 days for which he (the Architect) was not compensated. 

2. PAYMENT: It is agreed ‘that the sum of eight thousand five hundred dol- ie 
lars ($8,500) is just compensation for the additional | services outlined under — 
Scope of Services. “3 

You may: acknowledge and signify your agr eement by Sig ening rand returning two 
copies of this Change Order N 0. 3. 


. ‘On February. 29, 1963, the Architects accepted ' Change Order N. 0. 8 
and stated as follows: 


Thank you for your letter of February 14th, enclosing Change Gui No. 3 to 
our Contract for services on the Visitor Center-Cyclorama Building at Gettysburg, 
National Military Park. Two signed copies as well as a. release of claims are 7 
enclosed. : } 
| We’ wish to thank you and your, staff for being sO fair in ‘taking. into ‘con- 


sideration unforeseen ‘difficulties which we. realize you shared with us.. AS | 


always it is deeply gratifying ‘to be treated as we always have, been. by your 
office with dignity and justice. . 

“Ever since we were first called by Mr. Cabot, we have enjoyed an “unusually 
fine relationship, rarely matched by other clients. . Tt. has: been: this atmosphere 
which enabled us to produce our best. a: 
On March 5, -1968,. the certifying officer. asked the, cae ie 

General. for an advance opinion whether the amount. of $8,500 con-° 
tained in Change Order No. 3 is a Jegal soca Saha and any be ae 
under the pertinent appropriation. | | ; 

On. ‘April 3, 1963, the Assistant Comptroller General aed a de- rs 
cision * in which he “held that “the amount of $8, 500 covering Change 
‘Order No. 3 * * * may not be paid from appropriated funds.” The 
Assistant Comptroller General based. his decision: on “the following 
conclusions: 

“As indicated above the. architects were, required ander ‘the terms ‘of ‘Ghange: 


_ Order No. 1 to provide. supervision for the entire length of. the job. until final 
: completion and pccovence of the work by the Government for. which. epopinens 


nS GOvErament Pxhibit No. 16, cpearinerine Dp. “15: 
1 Government Exhibit No..14, Transcript, p. 12... a BES 
“Dee. Comp. Gen. B~150094; Government. Exhibit: iNo. 13, Transerspt, ‘Dp. 12. 
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sation was to be 2 percent of the total price of the construction work super-. 
vised. It has been our consistent position that provisions of this kind obligate - 
the architect to provide Services until work under the construction contracts. is 
completed, notwithstanding that completion of such latter contracts: may have 
been materially delayed beyond the scheduled time. B-42135, November 6, 1944. 
Therefore, the architects were required to complete performance in accordance 
with. the terms of the: contract and Change Order No. 1 without the issuance 
of Change Order No. 3 and the increase in compensation provided thereunder. 

Since the right to the. described performance had. already vested in the Govern- 
ment, there was no consideration for Change Order No. 8 which must, be re- 
garded as void and of no effect. 21 Comp. Gen. 31; 16 Comp. Gen. 463. Accord- 
ingly, the amount of $8,500 covering Change Order No. 3 included on. voucher 

schedule No. 29-1574 may not be paid from appropriated. funds. ; 


The Architects were apparently unaware that the matter had been 
transmitted to the Comptroller General by the certifying officer, and 
also were unaware that the Comptroller General had rendered a de- 
cision. On July 18, 1963, the contracting ollicer notified ‘Mr. Alex-» 
ander as follows: ° 

Jt is with regret that we must advise: you that Change Order No. 3 to your 
professional services contract, providing additional compensation for the design 
and construction of the Gettysburg Visitor Center-Cyclorama, has been ruled 
illegal by the Comptroller General. Upon request for reconsideration, we had 
hoped that the decision would be reversed and the additional - compensation 
-granted ; however, recent correspondence indicated that this is not possible ® and 
we have no further recourse in this matter. 


On August 21, 1963, Volney F: Morin, Attomey at Law, erecta | 
the contracting: officer to issue & decision. The letter reads in its per- 
tinent part as follows: : . 


’ Pursuant tio the provisions of Article 1x entitled Disputes in Contract. No. 14- 
10-529-2046 entered into by and between the United States of America and 
Richard J. Neutra and Robert E. Alexander on April 27, 1959, we hereby: request. 
that a specific decision or ruling be made. that. a dispute exists. between. the 
contracting officer ‘and the architect over an amount of ee 591 with interest, 
claimed. for extra services rendered. 


“On October 11, 1963, the contracting officer wrote: a: letters to. the 
attorney for the appellant. : in which he wrote. as 5 follows: : 

Dear Mr. Morin: 

Receipt is acknowledged of your letter dated Augnst 21, 1963, relative to. the 


referenced contract with Neutra & Alexander, Architects. _ 
We have thoroughly reviewed. this matter and find that all Services under the 





- 8 Government Exhibit No. 7%, Transcript, p. 10. The Government stipulated © “that no’. 
notice was given to Sane at the time the peice Officer submitted it to the Comp- 
troller General.” ; 

@ Government. Exhibit. No: 6; Transcript, p. 14. 
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aforesaid contract “have: ‘been “furnished and accepted by the Goverment for 
which the’ Government has paid the contractor in full; ‘Payment’ of additional 
compensation would be improper under the decision of the ‘Comptroller General. 
of. the: United States, a copy of which (decision) was recently forwarded to you. 
My décision therefore is that the claim of. $17, 591 or any part thereof is 
necessarily refused. . 
The. contractor then. appealed timely. The - Department Counsel 
argued: : . . 
The action is in fon and substance an. appeal from the decision. of the 
Comptroller, General. and requests this Board to overrule the. decision of. the 
Comptroller General on the: pure question of law, . i.e., the interpretation of a 
contract. * * * that the question raised. by this. appeal was properly before 
the Comptroller General in the first instance and. is final. 
On December 27, 1963, Department Counsel moved that the appeal | 
be dismissed for lack of Furisdiction. | 
Appellants’ counsel, on the other hand, in its main. thrust arzued | 
that Change Order No. 3 is. a bilateral agreement and could not be 
ze unilaterally altered:.by the contracting officer. He quoted our language 
used ‘in Wickes Engineering and Construction Company, where we . 
stated “The binding effect of agreements of . this. nature’ is amply 
supported by authority.” — | | 
_ Despite the simplicity of the issue, no applicable peor was: 
_ found by the Board nor cited by the parties... In view thereof, a.con- 
ference, pursuant to 43 CFR 4.9, was held on June'17, 1964. In that | 
conference, which was eonducted by the undersigned, ‘the contents of ... 
the appeal file was established consisting of 26 exhibits, some of which _ 
are quoted in this opinion. The hearing official. stated as follows:* . 
CHAIRMAN GANTT: Further, * * * there are two issues before the Board: 
One, has: the-Board jurisdiction? Two, is Change Order Number 3 binding on 
the government? I am inclined to agree that these are at the present time the 
two issues: which have to be decided by the Board as ‘a threshold question. 


But, as Iam going to state later on, there is a third issue which the parties 
~ have not presented; but which the Board will want to formulate. . 


The parties then agreed, pursuant to43 CFR 42 (b), thatthe issn 
official may “decide” the appeal.’ ° Since the decision which the under- 





1 TBOA-191 (November 30, 1960), 61-1. BCA. ‘par. 2872, 3. Gov. Gontt: 80, aff’d-on recon- 
sideration IBCA-—191° (January 18, 1961), 68 LD. 380, 61-1 BCA par. 2915, 3 Gov. Contr. 
.88(e). 

§ Transcript, ‘p. 20... 
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, signed dictated in the mcr concerns a novel question. Tam going to 
| ‘restate that decision i in the language « as it appears mm. the transcript." a. 


“* * * 1 ‘want, however, to emphasize that 7 am not concerned about . the. finality 
of the Board’s. decision. I am only concerned with. the power of this Board one, 
to look at this case ; and two, to decide whether the Comptr oller General’s deci-- 

sion is binding ; ; and three, ‘whether the hearing is necessary and whatnot. as 
Now, I make: the following interlocutory Order, -which incidentally, is not. 
. appealable at this stage. The Board takes full jurisdiction in this matter since : 
it: concerns the question of whether. services’ had.:been rendered: by: the A&E - 
which are properly payable under the Contract. This’ will depend upon. the 
factual examination of what services have actually been rendered. The Board 


feels: that “under the Bianchi decision of the’ Supreme Court, an adequate record 7 . 


must be established in order to enable a competent court, if it is necessary, ‘for 
the parties to resort to litigation, to be able to dispose of the controversy. 

It seems to the Chairman: that this is a requirement imposed by the Supreme 
Court decision on Contract. ‘Appeals procedures. ‘This does not exclude that in © 
certain situations, when it.is completely. out,of the power. of the Board to dispose ~ 
of an appeal, that the Board would decline jurisdiction ‘at an early. stage ; but: . 
examples for this would be the failure of appellant to. state the cause of action 
or the established. characterization of a claim as one for breach’ of contract. . 

" Secondly, ‘even if a pure question of law ‘would have. been- presented to ‘the: 
Board, I ‘do not hesitate.to state that the’ Board: “would. have taken’ ‘jurisdiction. 
-gince its jurisdiction does not extend only ‘to: ‘questions: of fact; ‘bat also to. ae 
tions of law, which this Board has held on numerous occasions. Ae 
“In that: respect, ‘the jurisdiction of the Board is broader nan that of the 


Armed Services Board of Contract ‘Appeals. This does not méan finality., It does: Ae 


not curb’ the power of the Comptroller Getieral to look’ ‘at the Board’ decision, 
‘nor does. it curb the power of a court to look at’. the law side of a: Board’ decision, 
assuming | that the: facts as found by the Board are ie aa by: substantial 
evidence. ; 

‘There are, of course, different charters for the various Boards, but early since 
‘its establishment in 1954; the Board has’ so held’ to carry out the policy of the. 
, Department ‘of the Interior as I understand it, to’ give it full and ateruats 
remedy, in.the terms of the contract, to an appellant... 

Jn. summary,. then, there are facts to be established, and on: fhe basis of hase 
facts, the Board will interpret. and. construct,. based. on the terms of. the con-- 
. tract—and my choice of the use. of. both words “interpret. and. construct”. is. a, 
- deliberate one.. fe Oe ape ace : 

Now, gentlemen, E come. ‘to the, second hurdle , in our. ‘obsolete: course Tee: 
which is not an easy one, that is the binding effect of the. decision of the 
Comptroller General. I will ‘summarize, for the: benefit: of both: parties, the 
‘relationship of this Board to the Comptroller’ General. I do this: with: ‘great: 
deference because, being a- “Jand-lubber, ” T hate to navigate into an unchartered 
sea, especially: since the pilots, which are counsel’ of both parties, pueremnately, 
have not as yet rendered me any assistante. _ oa: 

Furthermore, I have been unable to find any precedent wahichs would be: of any 
help. I am going, first,. to outline the position. of:the Board in ne ease Of the - 





ad Transcript, Pp. 23-25. 
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aubmission by. the pontractine Officer, and distinguish, then, the consequence 
ofa submission by the Certifying Officer. ; ce 
a, ag oa cae ko. 8 a el, erga 
cae & am now going to discuss i the relationship of this Board to ‘the Comptroller 
General, and again. the parties ‘will have to bear: with me.in ‘recognizing the 
difference between the power to dispose of au appeal aud the finality accor ded 
toa decision of the Board, or in this case, as to.a one-man decision. 
‘There are. two situations in which a:-matter can go ‘to the Comptroller General: 


. . There are thr ee instances which affect two government officials: One is, submis- . 


sions by the Contracting Officer unilaterally; two, joint submissions by: the Con-. . 
-_tracting ‘Officer: and. the: Contractor ; and third, Sebiseion: Py a: Certifying 
Officer. : rss 

~-Concerning the: amllateral submission, this” ‘Board, as well ‘as. auien Boards; 
“notably the Armed Services. Board ‘of. Contract’ Appeals, have held that a uni- | 
- lateral submission does not bind the Board. In fact, there ‘is landmark case in 
-this Board in the appeal of Merritt,.Chapman, Scott, wliere the Comptroller 
- General’ had given an advance opinion to the Contracting Officer. The Contract- 
ing Officer. issued the decision ‘based on the Comptroller’ s advance opinion::. The 
Board made an award of. approximately: $4 to $5 million to the Appellant, and 
despite the magnitude of. the award, the Comptroller General held that the 
Board’s opinion was supported by substantial evidence, and ther ors Be eee 


_-. not have any objection to the payment of $4 to $5: million. © 


“The decision of the Comptroller General is significant because in: ine: unilateral 
gi ioe by. a Contracting Officer, the Comptroller General will base his ad- 
vance opinion on a presumption that the facts are correct as presented; whereas, 
of course, a Board could not be so generous, since, on the basis of the: Wunderlich . 
. Act, it must base its: decision ‘on. substantial evidence. And in fact, itis: the rule . 


of this ‘Board and of other boards, ‘this being’ a.civil case, to proceed only..on the . - 


' basis of the preponderance of evidence, which I believe requires a: higher quantum. 
_of: evidence. than: substantial ‘evidence. The: eee of course, is at this 
_ would be an ex parte submission. Be aS 
-, I believe there is no doubt that if tate i is a Joint sanniiketon iby a , Contracting 
~ Officer and. the Contractor, that the Board would be bound by. the decision: ‘of 
- the Comptroller General. My conclusion. is sed different” peearding 4 a 
_submission:by the Certifying Officer: . 
The Act. of December 29,:1941, 55. Stat: 8763, 31 USC 824," gives the Cer tiftying 
_: Officer an express. statutory « right “to apply. for. and. obtain: Os: decision: by: the: 
~~ - Comptroller General on any eee of: law when he: doubts the: decgee ce ce a 
payment.” : are Sot ; a 
Obviously, there is a differ ark situation than in the case of submission a the 
Contracting. Officer... °-. 
_... CHATRMAN GANTT: ¥ Despite t the absence of ‘the prescaente: I am going 6 
oe hold that the decision of the Comptroller. General is binding on the Certifying 
Officer, which has the. consequence. that no payment. can be made. under ‘Change . 
Order No. 3. However, this. coe not dispose of the claim’ of " appellant, since, 





oh ‘Transcript, pp. 25- 27, 


-: 18 Transcript, pp. 27-30. 
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if he rendered additional services, and if such Services should be pavable under 
the terms of the contract, he would be entitled to such payment. I consider, 
~ however, the decision of the Comptroller Gerieral as.a valuable precedent, ‘as 
we have recently. said, which will. be considered with’ other: precedents; which 
may have’ arisen: : : 

-. Where does that leave us now? It means. ; that the- Certifying Officer ‘cannot 
pay Change Order No. 3 since the statute has given to-the Certifying: Officer -the 
statutory right to obtain a decision and to the Comptroller the statutory right 
to make a decision. Therefore, under this analysis, the decision.ofthe Vom, 
troller that the Change Order No. 3 is null and void, is binding. . ny 
. The: difficulty in this case arises from an erroneous assuivoton ‘oncuiestarl 
of the Contracting Officer that he has discharged his duty: to: find: facts and. to 
make‘an adequate, just and: fair decision by. the.letter of October 11; 1963. : Itis-. 
obvious that that decision lacks the primary ingredients of a decision, namely, 
to reasonably inform the Appellant.and also the:Board of its ‘position. : Secondly, 
he has ‘not made a finding of facts why his. prior. finding of facts: has: been 
erroneous. Obviously, the Comptroller.General. bases.-his opinion:.only ‘on an 
assumed statement of facts, not made by the Contracting: uaicets. but: ay ane 
Certifying Officer. © 
-- Also, in certain situations, the Genusetiie ‘Oficae: may ‘act! ina quisidudictat 
capacity.': We do not: mais of any anne para sonore in ai ee 
Officer.:: ee wae 8 

me | believe: that the Certifying Officer acted corréctly in: stir hate ae cquestion 
on which he ‘had doubt, to the Comptroller General; but it seemed: tous: that 
fairness. would have demanded that a reputable! government contractor: should 
be apprised of the submission to. the Comptroller ‘General ‘in: onder. to: avoid 
the stigma of an ex parte procedure. ei Gee 

The’ situation is, as I realize, a little: bit different ‘from ‘cases adjudicated by ; 
the Comptroller General pursuant to 31 USC 74 where'the. Comptroller: normally 
remands the matter back to the Department to give the contract. appellant a 
possibility to exhaust its adniinistrative remedy. But: we are sure that the 
Comptroller General, who-has applied. the concept of - fairness “on: numerous - 
occasions, did not want to deprive the contract appellant of his: contractual: right 
to have a dispute decided by the ‘executive agency and after hearing. oe 

- There are, obviously, two avenues available in this matter ‘to proceed’ further: 
One, I could remand the matter back to the’ Contracting Officer to issue a finding 
of facts or an appropriate decision for a determination of ‘the: question ' whether 
additional services had been rendered,: and: especially. whether the ‘five: cate- 
gories of additional work specified by the appellant’ have been réndered: eS 

. The second question which. would have--to. be decided by ‘the Contracting . 
Officer is, whether the terms of the contract provide for changes, and - ‘whether 
such: ¢hanges: are. compensable.. ‘The other: way’:would -be, ‘since proceedings 
before this Board are de novo, to proceed with a hearing to establish’ by witnessés 
for. the Government. and for .the appellant whee additional services have ‘been 


- rendered. 


During the conference, the undersigned docnd that not all the facts 
had been presented to the Comptroller General * lata and. that im 
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~ portant oie ponceies by the contractor which has a bearing on the 
- case was not furnished to the Comptroller General.” The undersigned 
further found that “the record before me is incomplete and the evi- 
dence. appearing in the appeal file is insubstantial to enable me merely 
on the basis of the record before me to make any finding. “Tt was 
realized, however, by both parties that the amount in dispute. involved 
did not allow the accumulation of further. expenses, and .steps. were 
considered to minimize such expenses. Consequently, the parties 


agreed.to explore with the Comptroller General a possible settlement » 


_ of the matter, and. a conference. was held to avoid the necessity of the 
ewan in‘Los Angelesscheduled for: October 19, 1964. i 
_-* The conference was held-at the General Aecounting Office on Sep- | 
tember 8, 1964.. Both parties had been invited. The undersigned 
had been ‘invited to attend ‘by: Assistant Comptroller General Weitzel 
to: explain,-if- necessary, the status of the appeal before the Board. 
At the conference, which was presided over by Assistant General 
Counsel. Haycock, the General Accounting Office acceded informally: 
to the views expressed. by the undersigned in the conference of June 17, 
1964, and that the fact that the Change Order No. 3 was declared 
null and void. would not prevent the consideration of payment for 
- additional services in the nature of changes and extras, etc., by. the 
contracting officer or the Board. . 
' On October12, 1964, Denecerant Counaal norihed the audersizned 7 
that’ the parties: had: eed: that the hearing scheduled for Monday, 
October 19, 1964, in Los Angeles, California, should be canceled, and 
that.an opportunity should: be.extended by the Board to the parties to 
dispose of the claim of $17,000: by. agreement. » Since it. appears that 
the contracting. officer. has ‘not,’ in. his. decision, passed on all. of the 
_ claims of the’ Architects, the following order is hereby issued : 
“1.. The. hearing scheduled -for October 19, 1964, in Los Angeles, 
California, is canceled. _ 
2.-The matter is remanded to ine contracting officer for the © prompt 
. taking of, appropriate action, ors, : 
| ee ree rs “Pa Gans, Chairman: 
- Such action may. consist of either a a legally supportable agreement ta dispose aE , 
the ‘Architects’ ‘claim: hy payment ‘of legally supportable amount, or (2) if. the parties 


cannot agree on such an agreement, by the issuance of an appropriate decision or findings 
of fact ay the De pia esl pe tats De eee es ceppea FIBME Ss 
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Contracts: ‘Performance . . 

/An interior void i in the rotating insulator column of an oil circuit heater which, 
at the time of final acceptance of the breaker, was not known to the Govern- 
ment. and could not have been discovered by it through reasonable methods of 
~ preacceptance inspection is a latent defect within the meaning of the 
“Inspection clause of a standard-form supply contract. 

: Contracts: Generally—Contracts: Interpretation 
: The zeneral rules of law stated in the’ Uniform Sales Act and in. the eaiey pro- 
visions of. the Uniform Commercial. Code form:part of thé general: Federal 
common law applicable ‘to Government. contracts, if not. made. inappropriate 
by .such controlling -factors, as Federal statutory law. One such. rule’ is the 
principle of cumulation of warranties. | 
Contracts: Breach—Contracts:. Interpretation 


~The inclusion of a Guarantee clause in a standar d-form supply ceaitract is niot 
inconsistent with,.and does not override, the. provision in the Inspection 
clause which excepts -latent defects from the conclusive effect of a final 
acceptance. Hence, the expiration of the guaranty period does not preclude 
the Government from _ exercising the remedies specified in the Inspection 
clause with respect to latent see discovered after such expiration.’ 


BOARD OF CONTRACT APPEALS 


This | is @ mel) appeal from a decision of the contracting officer 
asserting that contractor- appellant i is indebted to the. Government in 
_. the amount of $8,486.15. This sum represents the. cost of repairing a 
power circuit breaker, furnished by appellant, which ‘was severely 
damaged while in operation, subsequent to acceptance, final payment, 
expiration of the guaranty period specified in the contract. 

~The contracting officer determined that the damage resulted from an 
. explosion due to a latent manufacturing defect, consisting of an im- 
“properly laminated rotating insulator | column’ within: the circuit 
breaker. This column was manufactured bya subcontractor. 

~“Appellant.contends that the total cost. incident to restoring the 
breaker should be borne by the Government, on’ the ground that the . 
guaranty period specified in the. contract had expired prior to the 
_ explosion. 

. The matter is submitted by the parties on the record without an ‘oral 
hearing. 

The contract, dated Dac enibet 5, 1957, ied for the eanutictars and 
installation of 10 circuit breakers fie a total contract price of $408,801. 
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It was erected: on  Standand Form 38 (Revised June 1955) and incor- 


‘porated. the General Provisions of Standard Form 32 (November 1949 : 


edition), which included a standard ee clause, (Clause 5). 
| Paragraph (d) of that clause reads as follows: : ese 


(a): The inspection and test by the Government ‘of any supplies or * Lots thereof t 


a does not relieve the contractor from any: responsibility regarding” defects or other 


failures to meet the contract requirements which may be discovered prior to final 


acceptance. ° Bacept. as. otherwise. provided in this. contract, final: acceptance shall - 7 
(be conclusive except as regards latent defects, froud, or such gross nistake on 


: | amounts to fraud. (Italics supplied. ). 


} The Supplementary General Provisions sented’ a "paragraph - 
. relating to ‘responsibility for the equipment. following > | 


“ = which reads as follows: 


408. ‘Acceptance does not relieve Oéntrietor: ee Responsibility.. The acceptance 
of material or equipment or parts’ thereof .or waiving of inspection will in no way . 
relieve the contractor of- responsibility. for furnishing: material. ‘or equipment or . 
parts thereof meeting the requirements of these specifications. - (Italie supplied.) 


_. The Supplementary General Provisions also included.a clause which 
E reqiired, among other things, that all. materials. should: be free from. 
defects. Itreads as follows: . ae 
- 109. Material and ‘Workmanship. ‘Material and Wwotmanehiny: shall be of the 
type and grade most suitable for the application and.as far-as practicable shall’ 
. conform, unless otherwise specified, .to the latest applicable standards, specifica- 
tions, recommended . practices, and procedures of such standardizing bodies. as . 
the Federal Specifications Board, ASTM, AIBE, ‘ASME, NEMA, and ASA. ° All 7 
‘materials shall be of Zeceny manufacture, unused and free fre om. mus (Italies 


a supplied.) — 


~The Guarantee Clause of the ‘Supplementary General Provisions 
a an pertinent part, that : 
112, Contractor's Guarantee. AY The contractor gusrontecs that equipment. 


7 furnished under the contract ‘meets all the’ requirements. of these specifications. ; 
B. The contractor hereby agrees to repair or replace any equipment or part 


- thereof which fails in opération during normal and proper use. within one year 
- from date of completion of installation due.to defects in design, mater ial, or work- 
' ".manship, notwithstanding: that final acceptance - and payment,.may have been. 

-consumated ; Provided, however, that in each case the contracting: officer shall ~ 


have promptly forwarded written notice of such failure to the Coutractor and 
_.Provided. Further, that in case installation is delayed for more than six (6) 
months after the date of preliminary acceptance at destination by. conditions | 


» beyond, the control-of the contr actor, this guarantee shall remain in full force and 


effect.for a period of eighteen (18) months from date of preliminary acceptance 


at destination regardless of the date of completion of installation. All replace-~ 


-mments of equipment or Las ‘ts thereof as a result of failures after fina] pcceprance : 


386 DECISIONS OF THE. DEPARTMENT OF THE INTERIOR [71 LD, ~ 


‘shall be made promptly and free of charge f.0.b. destination. The cost of in- 
stalling. these <hiecuen after. final acceptance ‘shall be. borne. by the 
Government. : ; 

Although the. contract ‘called for the nianntacis of 10 ‘power'c ‘cir- 
cuit breakers, we are concerned here only. with one Type RHE- 84-L, 
230/180 KV, 1600 ampere, floor mounted, oil circuit breaker which was _ 
delivered. to the Government’ and preliminarily accepted by it on De. 
cember. 18, 1958. Installation. was completed on January 23, 1959 
Final acceptance and.payment.were made on. February.9, 1960. . The | 
‘breaker was energized and put into service on March. 23, 1960. oe, 

The circuit breaker was used intermittently ther sitter stati Ju une 19, 
| 1961, when a sudden and: violent ‘failure accompanied by. flash-over, 
occurred in one of the three tanks.’ The rotating insulator :column 
which supported the moving contacts, was broken into ‘several piéces 
and a strip approximately 2 inches wide and 14-inch thick was blown 
out. of the column. The resulting: explosion bulged and otherwise 
damaged the tank, stretched or broke foundation lag bolts, cracked 
insulator porcelain, and caused considerable burning of oil and of | 
. Ihetal at the various points of arc termination in the breaker. | 

‘Examination of the rotating unit by Government engineers two days. 
later disclosed a void between laminations in the column where the 
_ presence of a strip of tape had prevented complete impregnation of the 
laminations by the glue used to bond them together during manufac- 
ture. This strip of tape had been’ inserted to splice together the two 
lengths of rolled paper of. which the column was formed, and would , 
not have been needed had a continuous strip of paper been - ‘used. . 
Corona burns indicated that corona discharge had’ developed as a result 
of ionization of the void created by the tape.. The current. leakage 
became sufficiently high that the rotating unit exploded. and flash- -over 
to the tank resulted therefrom. 

By letter of June 23, 1961, the Gorsnunent advised appellant that 
the total cost of repair RS the damaged circuit breaker should be borne 
by. appellant, since its failure was caused by a latent manufacturing 
defect which -could not have been discovered during: ‘pre-acceptance : 
inspection ¢ or during normal maintenance and operation. . 

On December 18, 1961; appellant was advised by the contracting 
officer. that the circuit breaker had been repaired and returned to seryice | 
and that the total costs attributable to the defect were $8,486.15, of . 
which $3,854 represented parts and labor supplied by the Government 
and $4,632.15 Topreagnied unpaid invoices for parts: furnished. by 
| appellant. | ae oe 
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In response to this letter , representatives of spocllant: including: its 
vice president: and” marketing manager, Mr. B. J. Stimpson, subse- 
quently met with the contracting officer for the purpose of discussing 
the Government’s claim. Mr. Stimpson, although denying liability for 
- the breaker’s: failure, stated that another of appellant’s customers had 
_ experienced similar trouble approximately one: month following the 
failure of the subject breaker. He admitted that investigation had.dis- 
_ closed that: both. failures were caused by the’ fact: that. the central 
insulating column had been made by appellant’s subcontractor from 
two strips of paper, instead: of being fabricated from one continuous 
length of paper. ‘This admission.confirmed thé Government engineers’ 
| oe that the: rotating insulator tube was not properly laminated. 
In order to resolve the. dispute, it is necessary. for the Board to deter- 
mine-whether the appellant or the Governmentshould bear the expense 
of repairing the-circuit breaker, in view of the fact that it failed while 
_. in'operation subsequent to.expiration of the guaranty‘ period specified 
in- the contract.’ ‘This failure occurred on June 19, 1961, which was 
more than one year after the completion of inataltation on. J anuary 23, 
1959, and more than 18 months after the preliminary, aeepiars of 
the breaker at-destination on December 18, 1958... 
_- More specifically we must determine (1) whether the GovernesGats 


remediés under the. Inspection clause (Clause: 5) survived the final - - 


acceptance of the circuit breaker by virtue of the specific exception. 
_ for latest defects in paragraph (d) of that:clausé; and (2) whether 
_. the express guaranty appearing in the Guarantee lise (paragraph. . 
112) provided an exclusive remedy: for defects discovered after final 
acceptance which—the time limitations of that, clause ae Sem : 
precludes any recovery by the Government. :. 
 Appellant-admits that the rotating maulator ne was defectively | 
Fabricated: by splicing strips of paper instead of using one continuous 
length of paper: Documentary and photographic evidence establishes 
the fact that the void was an internal defect which. could not” have 
been discovered before final acceptance by any customary or reasonable 
procedures of visual inspection. Nor is it likely that the defect, could 
have been discovered before final acceptance through any: customary 
or teasonable performance tests, particularly since ‘the. ionization ‘of 
the void appears to have been a gradual. process.; The. defect. was-nob 
actually discovered, by either appellant or the Government, until after 
_the explosion of the column and the concomitant damage to the circuit 
breaker. We do not hestitate to conclude oor the defect 1 in the ro- 
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tating: ‘insulator column was “latent” within the meaning rot that word — 
as used in the Inspection clause. : 
_ - Appellant contends, however, that the effect of the Guavantés clause 
: precludes recovery by the Government, since the period of time set. 
forth in that: clause expired prior to failure of the equipment. It 
further avers that the language in the Inspection clause pertaining to 
latent defects has no application here, and may be applied only-where 
_ the contract fails to contain a guaranty clause. Appellant also main-— 
iains that the Government could not possibly have intended that the 
es pea insulator column would be guaranteed to last forever.” | 
‘The Government contends, on the other hand, that the. Gin 
elutes does not eliminate or limit the Inspection clause, and that the 
Goverriment is entitled to rely here not only on the remedies specifi- 
cally enumerated in the Inspection clause, but also on the remedies 
prescribed by the general law of sales for breach of warranty. It main-— 
tains that the Guarantee clause should not be construed as disturbing 
a subsisting obligation. as to latent defects, that this clause provides . 
a cumulative remedy in addition to the ones contained in the Inspection 
clause, and. that the two clauses are consistent. : 
Paragraph (d) of the Inspection clause states. that “final acceptants 
shall be conclusive except as regards latent defects.” By prefacing this. 
language with the words “Except as otherwise provided i in this con- - 
_ tract,” the paragraph recognizes that other provisions of the contract — 
‘may either narrow or widen the area of concltisiveness resulting from - 
_final.acceptance. The Guarantee clause expressly narrows that. aréa 


“by excepting from it any defect, whether latent or patent,-which re- 


sults in the occurrence of an operating failure during the guaranty 
period. On the other hand, the Guarantee clause contains no intima- 


tion of an intention to widen the area of: conclusiveness by excluding » 


or. modifying the exception for latent. defects. No intimation of such. 
. an intention is to be found in other provisions of the contract. .To the 
contrary, paragraph 108, which amplifies the Tnspection clause, and 


; 1'Compare P, W. re o., ASBCA. No. 2677 (June 28, 1957), S71 BCA par. 1334 
(holding a defect to be “latent” in circumstances ‘comparable to those i ‘in ‘the instant case) , 
with Hercules Hingineering &° Mfg. Co., ASBCA No. 4979 (December. 9, 1959), 59-2. BCA 
par: 2426, 2. Gov. Contr. par. 68.:(holding a defect not to_ be. “latent”? .in circumstances : 
- where a ‘painstaking visual inspection would have disclosed its presence). For a further 
discussion of “latent. defects” see Whelan, Warranties under the General. Law of. Sates— 
Some Retationships ‘to Government Contract Law in George Washington University, 
Government ‘Contract: Warranties” (Government Contracts Monograph No. 2) pp. 3;°16 
(1961) ;-Sass,. Government Contract Warranties, id. at pp. ,22, 24: Borden, Bffect of, the . 
Was hited Cliuse in Government Supply ice 20 Fed, B, J, 151, 1B a CD00), 
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paragraph. 109, ‘which includes a. warranty that all materials shall be 
. “free from defects,” are indicative of a purpose to enlarge rather than 
— jimit the rights of the Government under the Inspection clause. _ 
The rule that warranties are to be construed.as cumulative, wherever 
| reasonable, is a well established principle of the law of sales. Section 
15(b) of the Uniform Sales. Act® states that: 


An express warranty or condition does not negative a warranty or. condition. 
implied under this. act unless inconsistent therewith. 


. Section 2-3 17 of the Uniform Commercial Code e states, 3 in n pertinent 
part, that: ane 


“Warr anties whether. expr ess: or Gmplied shall’be ‘construed as consistent with — 
each other, and as cumulative, but if such construction is unreasonable the .in- 
tention. of the parties shall determine which warranty: is. dominant, 


_ Numerous. decisions recognize and apply the. rule of: cumulation of 
remedies to which these provisions’ give expression.* ae pee 
It is, of course, accepted. that the law. governing the meaning and = 
effect of Government contracts, except in particulars . controlled by 
Federal statutory law, 3 is the-general Federal cominon law as: fashioned _ 
by the decision of the Federal courts; rather than the law of*any 
State® In the practical application of this principle, rules of law that 
have received wide recognition ainong the States have frequently been 
adopted as persuasive guides to what the Federal law should: be. - 
Notably, the Uniform Sales:.Act has: been regarded as an appropriate . 
source e of general rules of law for use | in -eonnegtion: with Government | 


2 This act has Been adopted, by 35 States and the District of: Gotambinc since its. promol- 
gation by the National Conference of Commissioners. on wero State Laws in 1906. 
U.S.A, Sales, Table IIL (Supp. 1963). : 
: 3 The ‘Code’ has been adopted ‘by 29 States and: the. ‘Dist#tet of Columbia, since its pro- 
mulgation by the American. Law Institute and the National ‘Conferénée of’ Commissioners 
on Uniform State Laws in. 1952,. Freedman, Products Liability. under the: Uniform Com-: 
‘mercial : Code, 10 Prac, Law. 49, “68 (1964). The 29 States that have adopted the Code 
include 22:that had: previously adopted the: ‘Uniform . Sales Act; Only. seven States have 
failed to adopt either the Code or the Act. _ ‘ 
 +hig., John A: Roebling’s Sons Co. v. “Southern ioe ‘Co., 142 Ga. “464, “83 ‘Sm. “138 
(1914); Appleman iv. Fabert Motors, Inc., 30 Til. App. 2d 424,°174 : NB. 2d: ‘892: (1961) ';- 
Inland Products Corp. v. Donovan, Ine., 240 Minn. 365, 62:N.W. 2d :211 (1953) 5. Feeney. 
. & Bremer Co. ¥. Stone, 89 Ore. ‘360, 171 Pac. ‘569, 174 Pac: 152 (1918) ; General Motors 


Corp. v.: Dodson; 47: Tenn. App.’ 438,: 338: SW: 2d° 655: (1960) ; Greenland Development: -— 


Corp. Vv. Allied Heating Products Co., 184 Va. 385, 35S. BE, 2d 801: (1945) ; Ford Motor Oo.- | - 

v. Callum, 96 F..2d),-1 (5th: Cir;. 1988), cert. ‘denied. 305: Us 8. 627. a cme Annot., 

164 A.L.R, 1821, 1825. 1334 (1946)... “A 
5. Federal. Crop Insurance. Corp..v. Merrill, 382, U. S. 380. (1947) ; ; United. States: ‘Oa: el. 


 Mesta. Machine. Co...v./ Allegheny. County, : 322 UU. 8. 174; pode . iho dati Erish nee: ee ‘at 


NE re 


We United States, 318 U.S. 368 (1948). 
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supply contracts.? |The eee provisions of the Uniform Commercial 
_ Code, which supersede the Uniform Sales Act in these jurisdictions 
where both have been adopted, have also been viewed ¢ as an appropriate 


source of such rules.’ 

In the present case, both the language of the oaninient and the general 
principles of the law of sales thus lead to a conclusion that the Guar- 
antee clause does not supersede that portion of the Inspection clause 
which entitles the Government, notwithstanding - final acceptance, to 
avail itself of the remedies speciiiog in. that clause whenever a ie 


defect is uncovered. 
The pertinent remedies are set, forth in parapenen (b) of the ine, 
spection clause (Clause 5), which reads as follows: a 


(b) In case any supplies or lots of supplies are detectives in material or work- 
manship or. otherwise not in conformity with the requirements of this contract, | 
the Government :shall have the right either to reject them (with or without 
instructions as to their disposition) or to required. their correction. . Supplies or 
lots of supplies which have been rejected or required to be corrected shall -be 
removed or corrected in place, as requested by the Contracting Officer, by and 
at. the expense of the Contractor promptly after notice, and shall not again be 
tendered for acceptance ‘unless the former tender and either the rejection or. 
‘requirement of correction is disclosed. If. the Contractor fails promptly to 
remove" Such: supplies or-lots of supplies, when’ requested by the Contracting. 
_ Officer, and to proceed promptly: with the replacement or correction thereof, the 
- Government either (i) may by contract or otherwise replace or correct such 
supplies and charge to the Contractor the cost occasioned the Government . 
thereby, or (ii) may terminate this contract for default as provided in the clause. 
of this contract entitled “Default.” Unless the Contractor elects to:correct or. 
replace the supplies which the Government has a right to reject and- is- able-to- 
make such correction or replacement within the required delivery schedule, 
the Cotitracting Officer may require the’ delivery of such supplies. at a reduction 
in price which is equitable under the circumstances. Failure to agree to such a 
reduction of price shall be a dispute: concerning. a question: of. fact: -within. the: 
meaning of . the clause of this contract entitled’ “Disputes. o 


Under this paragraph the Government i is: clearly entitled to — . 
appellant the costs reasonably incurred in. repairing the damaged or 
destroyed portions of the circuit breaker. . The charge.of $4,632.15 for 
replacement parts could hardly be considered unreasonable, since the’ 
parts were >» furnished by appellant and. the charge.represents the price 





6 Sounderaft: Corp: by ASBCA Nos: 90306 and 9130: (Torie’ i80, 1964), 1964 BCA par. 43173: 
J. R. Simptot Co., ASBCA No. 3952 (January 30, 1959), 59-1 BCA par. 2112, modified: . 
(August 11, 1959), 59-2 BCA par. 2306; F: W. Leng Co:, supra note I; see Whitin Ma- 
chine Works. v. United States, 175: F.2d. 504 - 4st Cir. 1949) ; 5 Of, puaahy: shades 6 00: vs 
United States, 109 Ct. Cl. 833. (1948). 

7 Reeves Sounderaft Corp., supra riots 6. 
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sot upon them = appellant. The charge of $8, 854. for ‘parts sad 
labor furnished by the Government is contested by appellant on the 
ground that under the Guarantee‘clause the cost of “installing” r6- 
placements for equipment or parts, that fail after final acceptance, is 
to be borne by the Government. The Inspection clause, however, con- | 
tains no comparable exclusion of installation costs. Moreover, the 
mere fact thatthe parties have agreed to share the expense of repair 
work performed under a provision which extends to all defects exist- 
ing at the time of final acceptance, including defects that could reason- 
_ ably have been discovered. by the Government, affords no convincing 
basis for an. inference that they: also intend to share the expense of 
repair work performed under a provision which is limited to those 
defects existing at the time of final acceptance that. were neither known 
to, nor reasonably discoverable by, the Government. _ 7 

We find this construction of the contract to be both reasonable cad 
applicable to the circumstances of the instant case. The defect in 
question was one: which existed at the time when the circuit breaker was 
delivered to. the Government, not one that. came into. being 
subsequently. The liability imposed i is fora defect which appellant 
could have prevented, through the exercise of better control over its 
subcontractor, and which it was duty-bound to prevent under such pro- 
visions of the contract as paragraph-109. 

The construction ‘here adopted does not proceed upon the assump- 
tion that the circuit breaker would endlessly perform its functions or 
that the rotating insulator column would last forever. Certainly, 
neither appellant nor the contracting authority, the Bonneville Power - 
_ Administration, were’ prescient to the extent that the duration of the . 
useful life of the circuit. breaker could be foretold with absolute — 
certainty. If, prior to a failure due to a latent defect, the value of the 
breaker had been materially: diminished by. normal wear and. tear, 
technical obsolescence or other forms of depreciation, this reduction 
in-value would be.a- factor to be.considered in determining the amount 
of the repair costs properly chargeable to appellant. Here, however, 
the failure of the circuit breaker was-proximately caused by the detec: 
tive manner in which the rotating insulator column had been: fabri- 
cated, and occurred at a a time when the het aa was relatively new. 

“We find. therefore: 

1. That the failure: of the circuit breaker was. aed by defective | 
fabrication of the rotating insulator column, which was an: integral 
‘component thereof. 
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2, That: this defect was s not discemable = the Gevanimiont through. 


reasonable methods of pre- acceptance inspection, and was a latent ~~ 


defect within the eons of the ie clause Clue 5): of the 
contract ; 


: of tie contract are _ not inconsistent with, and do. hot override the: | 


oh portion of the Inspection clause that pertains to latest defects; and 


4. That the failure of the circuit breaker after its final acceptance: | | 
- entitles: the. Government to. the. remedies specified i im the Inspection. 
clause. | | : 


“Conclusion ae 
Fe or: the r reasons set t forth above, the ee 1s denied. 
: | | J OHN a J. Hires, Mt ember. 
I CONCUR: : : 
THomas: M. Doxsrox, Member. 


I CONCUR: 


Harserr J. J. Scavonren, Acting Chairman, 
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School Lands: Indemnity Selections—School Lands: Mineral. Landi 


"The date | ‘as ‘of which. the ‘determination is to be niade whether public land: . 
is eligible’ for selection as school land indemnity is the date on which the 

~ State has complied with all the requirements of the statute and. regulations, in 
; ineluding publication, and. not the’ date when. the State selection is filed. 


| School. Lands: ‘Indemnity Selections-School Lands: Mineral Lats taylor: 
_ Grazing Act: Classification— Withdrawals and Reservations: Executive a 
Order 6910— Withdrawals and Reservations: Executive: Order. 6964. 


As a result of :the: general withdrawals: ‘accomplished: by Hxecutive Orders. 
. Nos. 6910 and, 6964 and the provisions of section 7 of the Taylor. Grazing Act, : 
. a State’s application for indemnity school lands. isa petition to classify: the. 

Jands as suitable for State selection ue until classification the Jands are 

- not available for selection, 


meager Oring 888. 
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. School. Tanda Indemnity Selections—School” Lands: "Mineral Lands 


School land indemnity selections for lands within the. known geologic. struc- 

ture of a. producing ‘oil and gas field, unless. the lost lands. are similarly . 

. situated, or: for lands in a- producing ‘or: producible lease, must be. rejected, 
and the date of determination as to whether the selected lands: are in. ‘the 
known geologic structure of a producing oil and gas field or are ina producing 

- or producible lease is the date when the State has: ‘complied with all: require- 

_ Iaents for making a selection. : o 


School Lands: Indemnity Selections School: Lands: “Mineral | Tands—0il 
and Gas Leases: Known Geological | Structure | 


The phrase. “known ‘geologic. structure of a ‘producing oil and gas field” i 
has been so long.understood to include oil and gas fields: which once pro- 
duced and are still capable of production, although not.currently producing, 
that the phrase as used in Rev. Stat. .§2276(a).(2) will be considered.-to : 

_ have the same meaning, despite the fact: that. ‘the word, ilenaa is used. 
in the next. par agraph. of the statute to mean actual pr oduction.: ne 


School Lands: Indemnity. ‘elections—School Lands: “Mineral, Lands—Oil. 
and Gas ‘Leases:  Production—Oil and ‘Gas Leases: Unit and Cooperative 
a, Agreements ; 

Land. in any. -lease of a suit be reorient which is in. a. participating. area .. 
is to be. considered as land in.a producing or producible status so that all 
lands subject. to that lease, whether, inthe unit-or participating. area, are 
not eligible for selection by a State as school indemnity lands. . 


Administrative - Pyactice—Burean - of. ‘Land Management 


“The Director: of the Bureau of Land Management ‘has authority’ at any 
- time to take up and dispose of any “matter pending. in a land office or "to . 
review any decision of a subordinate officer with or without an appeal. . 


School Lands: Indemnity: Selections—School: Lands: Mineral Lands 


“If a’ ‘State offers mineral land. as base for’ an indemnity selection of ‘land 
which i is both. valuable for oil shale and: valuable for oil or gas. andiis situated 


: within the known geologic structure of:.a producing oil or gas ‘field - (and the Ze 


_ base land is not SO. situated): or is includéd: ‘ina producing ‘or: producible oil 
and gas lease, the State may obtain. the selected land, including the oil shale 
deposits, upon consenting to a reservation tO: ne et: States of the oil: 
7 and gas in the, selected. lard. | : : 


ns APPEALS. FROM THE BUREAU OF LAND MANAGEMENT 


orks State of Utah has appealed to the Secretary. of the Interior oi | 
a  dewaion dated February 28, 1962, and from several other. decisions 
of the’ Division. of appeals, E Bureau of Tand Management, affirming 
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land office decisions rejecting in-whole or in part school land indemnity 
selections filed by the State pursuant to Rev. Stat, §§ 2275 and 2276 
(1875), as amended, 43 U.S.C. §§ 851, 852 (1958), as amended, 43 
US.C. § 852 (Supp. v, 1964) 1 | 

Since common issues of law run throughout ite appeals, it is con- 
_ sidered advisable to dispose of them in one decision. 

Sections 2275 and-2276 of. the Revised Statutes, as amended, eaten 
ize a State to select public Jands in lieu of school lands pravited but — 

lost to it before title could pass... Section 2276, as amended by the act 

of August 27, 1958, 72 Stat. 928, provides in part as follows: 


(a) The lands appropriated. by section 2275 of the Revised Statutes, shall be 
. Selected. from any unappropriated, surveyed public lands within the State or 
Territory where such losses or deficiencies occur subject to the ‘following 
restrictions: 

(1) No lands mineral in character may be selected by a State or Territory .. 
except to the extent that the selection : is being: made‘as indemnity for mineral | 
. lands lost to the State or Territory because of appropriation prior to survey ; 

(2) No lands on a known geologic structure of a producing oil or gas field may 
be selected except to the extent that the selection is being made as indemnity 
for lands on such a structure lost to the State or Territory because of appropria- 
-tien prior to survey ; and 

(3) Lands subject to a mineral lease or erniih: may be selected * * * if none 
of the lands subject:to that lease or. permit are in a producing or. producible 
status; * * * 

* : eo ae iM ee * ge 

(d) (1) The term saiaipropeiaied public lands” as used in this, section shall 
include, without otherwise affecting the meaning thereof, lands withdrawn for 
- coal, phosphate, nitrate, potash, oil, gas, asphaltic minerals, oil shale, sodium, 
and sulphur, but otherwise subject to: appropriation, location, selection, entry, 
or purchase under the nonmineral laws of the United States ; and lands withdrawn 
by. Executive Order Numbered: 5827, ‘of: ieee 15, 1930, if otherwise: available for 
selection. - 

(2) The foteratnntion: for the purposes of this section of the mineral character 
of lands lost to a State or Territory. shall be made as of the date of een 
for selection and upon the basis of the best evidence available at that time. * * *? 


The selections considered here were rejected because the lands 
selected were deemed ineligible ae a (2) or ie of sub- 
section (a). 

One issue involved in many . of the appeals, arid the sole’ issue In. 
some, concerns the date as of. which, the character of. the. selected land 
. 1The other anueate considered in this decision 1 are Usted in. the appendix to this decision. 


2 Paragraph (3) of subsection (a) was amended by the act of September 14, 1960, 74 
Stat. 1024, 43 U.8.C. § 852 (Supp. V, 1964), but without any change so far as the issues. - 


‘+:dn these appeals are concerned. A number of. the State selections considered here were © 


' filed prior to the 1960 amendment; the remainder were filed after the amendment. 
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is to be determined. In the typical situation, the State selects. lands 
-- mineral in character as ‘indemnity for lands mineral i in. character Jost * 
to it but which, on the date it files its application, are not within the 
known geologic structure of a producing oil or gas field. However, 
before they are classified as suitable for State selection, it is determined 
that the lands are within the known geologic structure of a producing 
oil or gas field. Consequently, the application is rejected as to them 
for the reason that under paragraph (2) of subsection (a) such lands 
can only be selected as indemnity for similar lands lost to the State. 
The appellant contends that, since paragraph (2). of subsection (d), 
supra, provides that the character of the base lands is to be determined . 
as of the time the application for selection is filed, the character of 
the selected lands is to be determined as of the same date. The deci- 
sions below, to the contrary, held that an application for selection is 
merely a petition for classification which entitles the State to nothing ~ 
more than having its application considered and that the character » 
of the selected lands may be determined at any time prior to approval 
of the application for selection. 

The legislative history of the act of August on, 1958, supra, throws é 
nolightonthe problem. 

In general, where the mineral ‘character of public. land is an issue 
in its disposition, the requisite determination is made as of the date 
the applicant has complied with all the requirements of the pertinent 
Statute and regulations. State of Wisconsin. et al., 65 LD. 265, 272 

(1958) ; ; see Willcowson v. United States, 318 F. Bd. 884. . (D. C. Cir. 

1963), cert. denied, 373 U.S. 932 (1968). Among the requirements 
imposed by the: pertinent regulations i is one obligating the State to 
publish: notice of its:selection'in:a. designated newspaper for-a certain 
period of time and to submit proof of publication. 43 CFR, 1964 
Supp., 2292.1-4. There is no indication in the records of the cases.on 
appeal that the State has completed the necessary publication and 
made the required proof. Until it has done so, it has not met all the 
obligations imposed on it and it cannot successfully maintain that the 
date had passed. for determining whether the selected lands were 
-within. the known geologic ‘structure of producing oil and. gas fields.® 





- 8 State of California, ‘60 I.D:. 322 (1949), ‘held: that until a State seeking. an: eichhack 


-parsuant to. section 8 of the Taylor Grazing Act; as aniended, 49 Stat. 1976 (1936), 43 - . 


U.S.C. § 315g (1958); has complied with all ‘the’ requirements ‘of the-statute and: the 
applicable regulations, including publication, it has not acquired rights in the selected land 
and:the United States may bihejaieathe the land if it chooses.: In Teaching this eoneiusion, 
‘the decision stated: 
“Phe clear implication of the decisions in the New M evico and Watainge cases [Piyee ¥. 
"New Mewico, 255 U.S. 367 (1921), and Wyoming v. United States, 255 U.S. 489 (1921)] is 
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Furthermore, it has lene eeii. tetablistied that, as a result. of the 
general withdrawals accomplished by ‘Executive Orders Nos. 6910 
and 6964 on November 26, 1934, and February 5, 1935, respectively, 
‘and the } provisions of section 7 of the Taylor Grazing Act, as amended, — 
49 Stat. 1976 (1936), 43 U. S.C. § 315f (1958), a State i in applying for 
‘school land indemnity selections merely petitions the. Secretary to 
classify the lands as suitable for State selection and that until he does 
so the lands are not of the category available for State selection. 
State of Arizona, 59 LD. 317, 322 (1946) ; State of California, 59 LD. 
451 (1947); State of Califor nia, 67 ID. 85 (1960); see also Carl v. 
Udall, 309-F. 2d 6538 os C. Cir. 1962) ; ee of cee General, | 

70 LD. 65, TL (1963). < 


that if the staray had not fully complied with all the requirements prescribed: by the ee 
nent law and regulations, there would not have been an acceptance by each State of the 
“Government’s offer; : and ‘the State would not have acquired any rights in the selected land. 
Hobart L. Pierson, 49 L.D, 486 (1923).; ef. State.of New Mexico, Robert M. Wilson, Lessee, 
v. Robert. 8.:Shelton and John T. Williams, 54 LD. 112, coking ; and State of Colitorma, aan 
Robison, Transferee, 48 L.D. 384- (1921). 

-"In the. present proceeding, there. are. numerous ennianents imposed by section 8: of 
the Taylor Grazing Act, as amended, and the supplementary regulations which the State. 
of California. had not complied with on November 6, 1947... In connection: with the publi-— 
cation, of the. notice required by subsection (d) of section 8, the regulations provide ‘that, 
after an application has -been filed and the necessary investigations have been made by 
the Commissioner of the General Land Office (now the Director of the’ Bureau of Land 
Management),.a notice of the exchange. will be submitted to the State for. publication; and . 
that, after. publication of the notice, the State shall submit proof of such publication (43 
‘CER 147.8, redesignated 43 CFR, 1947 Supp., 147.6). With respect to the conveyance by 
the State. of title to the offered lands, as Tequired by. subsection (ce). of section, 8, the State . 
is required to submit a duly recorded deed of conveyance of the offered lands (unless. they 
are unsirveyed), a certificate that the offered lands have not been sold or otherwise °én- 
cumbered: by. the State, a. certificate by the county recorder or by an approved abstracter 
-that no ‘instrument purporting to convey or encumber the title to the offered lands is of 
“record or’ on file: in the recorder’ s office, and, if the offered lands have ever been held‘in 
private: ownership, an abstract. of title and a tax. certificate (43 CFR 147.8, redesignated 43 
' CFR, 1947 Supp., 147. 6). None of the steps required of a State in. connection with an. 
exchange of : lands under section 8 had been taken-as of November 6, ‘1947, by-the State of 
California in: the present: case, with the. exception of the filing of the exchange application. . 
‘Of course, the notice to be published by. the. State of California was. to. be prepared ‘and ; 





. furnished to ‘the State by this Department,. and: the Department’ had: failed: to: perform its 


part of this procedure. as .of November 6,..1947. ‘However, IT.am of the opinion that such 
failure on the part of: ‘the. Department could not operate to confer upon the State vested ‘s 
rights ‘in: the selected lands under the: decisions * in . the N ew: i ewico and Wyoming cases. 


[Pages 826-827. ]. 


eo er ae # ; te ee ae Re i Sa nes 

_ “In this eonnection, it should: be noted ‘that, under the Supreme ‘Court’s, construction of 
the lieu-selection law involved in the: New Mevioo'and ‘Wyoming cases, the Department did . 
not. have an option to accept. or reject a lieu selection ; the Department could: only ascer- 
‘tain. :whether: the reqirements' for.a selection .had' been’ met by a State. -Nevertheless; the 
Court’ ‘did: not..hold that a State. acquired rights in‘selectedland merely upon filing a selec- 
tion: list.:  Instead,: a State's:rights: in~ selected: land: vested under ‘ the: ‘lieu-séléction:‘law 
‘only .after:the State had complied: with all requirements: of: the law’ and the ‘pertinent 
Tegulations.: ‘Similarly, it: is .reasonable: to. ‘conclude: that: under. section: 8 of the:'Faylor 
Grazing Act, as amended, a State must fully comply with all the -requirements.prescribed 
-by: ‘the ‘section and: the:applicable Angee ‘in’ order: to: aa een in and ae 
pursuant; to section gt. [Page $28.) eames (ee et ie ae a ae a 
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Thus, at ; the very. Bae the character of the selected: aids’ may be 


“détéeimined as.of the. date of classification and if on that date they are 


in the known. geologic structure. of a producing. oil and. gas field they 
can. be selected only if the lost lands’ were similarly situated: 
The fact. that the Congress, i in paragraph (2). of subsection (a), 


a selected the date on which the State files its application as the date. for 


determining the mineral character. of the lost land does not require . 
a conclusion that the character of the selected lands is to be determined - 
as of the same date... In view of the. long-established rulings that the 


character of the: selected lands may be determined as.of any time prior ~ 


to the State’ s doing all. that is required. of it to perfect: a selection, it 


would be wholly unreasonable to attribute to the Congress an intent 


_ to overrule these holdings 1 in the absence of a ‘clear expression of such | 
intent. No such expression is to be found in the legislative history of 
the act of August $ 27,1958, supra, and it would be wholly unreasonable 
_ to glean such intent from.the silence of Congress in fixing a date for 
determining the. character of the selectéd lands. On the contrary, the — 
silence of Congress is far more reasonably to be interpreted as evidenc- | 
ing. an intent not to change the established rule, | 
_ Accordingly, the selections were properly rejected evar as. s they 


soened lands which have been found to be within the known geologic * - 


structure of a. producing oil and gas. field before the lands were 

~ elassified as suitable for disposition as school land indemnity or before | 

the State had complied: with all the requirements of the statute and. 
regulations. | 
.. The.same: conclusion. i is “applicable to those State saleclions. ae | 


A were: rejected: in accordance with paragraph (3): of: subsection (a) 


because they included land in outstanding oil and gas leases which 
attained the status of producing or producible leases at some time 


after the. selections were filed. The State contends that the status of 
“. the leases. as. producing. OT producible leases should be. determined as 


of the time the. selections were filedand not as of some ‘subsequent 
time.. This contention must be rejected for the same reasons just given — 
as to the: State’s contention concerning the. date of. BeterinnauoR Of. 
known geologic. structures of producing-fields. — - ia 

_ Another issue raised in many of the appeals is whether: the pelocubne 
were properly rejected under paragraph (2) of subsection. (a), which: 
prohibits: selection of lands within .the known. geologic structure of a 
“producing” oil and gas field unless: similar lands. were. lost to. the 
State, if none of the wells in the field are actually producing. 
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The State points to paragraph (3) of subsection (a), which prohibits 
selection of land within a mineral lease or permit if any of the land 
in the lease is in a “producing or producible status,” and argues that 
the use of the words “producing” and “producible” in this paragraph 
demonstrates that the Congress intended “producing” in paragraph 
(2) to mean “actually producing” and not merely “capable of produc- 
tion.” It concludes that if there is no producing oil and gas. well 1 in. 
the field then paragraph (2) is not applicable. 

The phrase “known geologic structure of a producing oil and gas 
field, * used in paragraph (2), has been used in connection with oil and 
gas leasing of public lands since the original Mineral Leasing Act of 
February 25, 1920, 41 Stat. 487 8s 13, We. Its meaning was established 
soon thereafter as follows: : 


In ‘its unreported decision of March 24, 1924, ‘in fen ease of Sahn EH. Moss v. 
A, D. Schendel (A-6287, Buffalo 021031—-021033:), the Department said: 

“The applicant Moss has appealed from this decision: and alleges that the lands 
were not, at the time of. his, application, within a producing field, as all wells 
- in that field. which. had produced either oil or gas, were not producing, but were 
exhausted, the wells abandoned and the casing pulled and the wells plugged. * * * 

“The records disclose that the Torchlight field was a known producing fleld 
long before the passage of the leasing act, and was so defined long prior to the 
filings by appellant or Schendel. The Department is also aware that large oil 
~ companies which have been operating in the field did abandon it in 1923, as 
alleged, but is not convinced that such abandonment warrants a redefinition of 
the structure or the revocation of the classification of the area as a producing 
field at this time. The term ‘producing oil or gas field’ as used in section 13). 
of the leasing act must be construed to include areas in: which there has been 
production and which are capable of producing more oil, otherwise cessation of 
production in a given field because of a strike or other external matters would 
render areas which were clearly oil bearing, subject to prospecting operations 
and, when oil was brought in, the reward for discovery provided in section 14 
of the act would be improperly conferred in a case where such discovery was not 
essential to the determination, already made, that the land was valuable for oil 
and gas deposits. Until further showings are made,which are persuasive that 
the area does not still contain valuable deposits of -oil, the field: will not be re- = 
defined.” (Kermit D, Lacy, 54 LD. 192. (1933).). 


The Department has repeatedly adhered to this construction of the 
phrase and still follows it. George C. Vournas, 56 I.D. 390 (1988) ; 
K. 8. Albert, 60 I.D. 62 (1947); Duncan Miller, A-27644 (Septem- 
ber 22, 1958); Duncan Miller, Louise Cuccia, 66 I.D. 3888, 390 (1959), 
and cases cited therein. 

In view of the long accepted interpretation of the phrase, hich 
| has. remained unchanged throughout the SS extensive revisions of : 


ppay aha ginamn OBTARL UF ai 
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the Miviotal: Lessing Act without Congressional criticism, its: meaning 


-moust be deemed to be established. The fact that Congress bie the 


word “producing” in the next paragraph of the statute to mean “ac- 
tually producing” does not require a different result. Paragraph (3) 
applies to all leasable minerals while the phrase used in the preceding 
section: applies only to oil and gas lands and constitutes words of art. 
‘LLands-in the known geologic structure of an-oil and gas field: which | 
has produced but may not currently be ‘producing are deemed to be 
of such value that the lands can be leased by the Secretary only through 
competitive bidding, Mineral Leasing Act; § 17, as amended; 74 Stat. 

781 (1960), 30 U.S.C. § 226(b) (Supp. V, 1964). Tt seems lear that - 
Congress intended that oil and gas lands which could be leased only 
“by competitive bidding should be placed in a special category so far” 
‘as State selections are concerned and that Congress did not intend that 
only some land subject to competitive leasing, i.e., land in an actually - 
producing field, should be- paces In a special category for State selec- 

tion purposes. . 


Accordingly, it was proper, unless’ similar laid was offered as base, : 


to reject selections for lands within the known geologic structure of a 
producing oil and gas field even though there was not. actual: produc- 
tion, within the field so long as.there had been production and the 
geologic structure has not been redefined.” : 


Another issue raised in several of the: appeals is ; whether landina .-— 


— unitized lease which is in a participating area is producing or pro- 
-ducible land within the meaning of paragraph (8) so thatall the lands . 


included in the lease are ineligible for selection by. the State, even.as.— 


to portions of the lands not within the unit or participating area. 

_ Since paragraph (3) prohibits. the selection. of any lands in a icass | 
oe if any of the lands in it are in a producing or producible status, lands . 

- which are part of a producing or producible lease cannot be selected 
no matter what their own status is.. The only question then is whether 
a lease, part of which.is in a participating area, 1s such a lease even 
though there is no well on the land ‘of the lease itself. The very defini- — 
tion of a participating area makes it plain that the answer must be in 


. the affirmative. The standard unit. agreement describes it as follows: = 


Td ‘Participation after discovery. Upon completion of a well capable of pro- 
ducing -unitized substances in paying quantities or as soon thereafter as re- — 
quired by the Supervisor, the Unit Operator shall submit for approval by the 


400 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [71 LD... 


Director a schedule, based on subdivisions of the public-land survey or aliquot.’ 


parts. thereof, of all unitized land: then regarded as:reasonably proved to ‘be- 
“productive: ‘of unitized: substances: ‘inpaying. quantities ;. -all: ‘lands :in said | Schedule - 
on approval of the, Director to constitute a participating, area, effective as s of the- : 
date of first production. * *.*. 7 
It is the: intent, of this section ‘that a participating area shall rou went the- 
area Known or reasonably. estimated to be productive in paying quantities ; but. 
- regardless of any revision of the participating ‘area, nothing herein contained. 
shall -be construed. .as.requiring any. retroactive adjustment for. production: 
obtained prior to the effective date of the:revision of the participating area, . 
Pe gn aes ee *K ey ree 
12, Allocation. of. production. — AL unitized: substances. produced from - each: 
participating area established under this agreement, except any part thereof” 
used in conformity with good operating ‘practices within the unitized area for: 
drilling, operating, camp and other production or development purposes, for- 
--repressuring or recycling in accordance with a plan of development approved. ; 
by the-Supervisor, or unavoidably lost, shall-be deemed to be produced equally: 
_ oOn-an acreage basis from the several tracts of unitized land of the participating: 
. area established for such’ production- and, for :the* purpose. of. determining any” 
benefits accruing under this agreement, ‘each such tract of unitized land shall: 
‘have allocated to it such percentage of said production as the umber of acres: 
of such ‘tract included in said participating area bears to the total acres of . 
unitized land in said participating . area. * * *. 30 CFR 226. 12... 


~ Thus it: is concluded that a lease any part of which is in the partici- 
aba area of a unit agreement is a producing or producible lease so. 
_ that any land covered: ‘by the same lease is; whether or not: within the 

participating area’ or unit perecnient, ee for. selection by a 

State.‘ 

There remains one case, A- 29619, in vibiahs the Division of Appeals : 
decision, in addition to affirming the: land office decisions, rejected the 
State’s selections as to, additiorial lands on the grounds that a redefi- 
_ nition of the known geologic structure ofa. producing oil and gas field. 

-made while the appeal was pending placed them within the limits of 
_ the field.. The State contends that the Director (or his delegate) was: 

without jurisdiction to modify. the local manager’ s decision for: lands 
not: covered by its appeal. This contention is: without merit, for the 
Director has authority at any time to take up and dispose of any matter 
pending i in a land office or to review a ' decision of a subordinate officer, 





4 At the time the aestatori appealed ‘ftoin in ae 99826 was issued, ‘the participating areas 


had not beén established and ‘the appeal objected to a rejection of the. -selections based on . 


the assumption -that ‘the selected lands were certain to be included:in: participating. areas. 
Since then, parts of the leases of which. the selected - lands. are a part. have been: included 
in participating areas, so that this objection i is s now moot. ty 
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with or ‘without an appeal. Oscar C. Collins et al., 10 I, D. 359, 360 
(1963) ; Barney R. Colson;70 I.D,.409,.412. (1963). | 
' . Following the filing of the appeals, the- Goverios ‘of the State of - 


: Utah, by letter dated October 1, 1963, to the Secretary, raised an _ 

_ _. additional question with respect to a. nariber of the applications in- 
~~. volved in a numberof the appeals. He stated that the selected lands | 

. in the applications contain known: deposits of oil shale of good poten- 

_. tial and that the selections were filed. primarily for the oil shale de- 


“posits. He asked if it would be possible for the State, by executing 


waivers of the oil and gas in the selected lands, to acquire title to the. - | 


ands. and all. other. minerals- in the: land, ee the oil Shale: vai 

~ deposits. i a 
_ . The Governor's s question is divested: to this typical situation; “The 
. ‘State has filed an application selecting. lands determined to be valu- : 
- able for oil or gas, oil shale, and possibly other minerals. The appli- 
cation lists as base or lost lands tracts of land also determined to be» 
valuable for oil or gas or oil shale or possibly some other mineral. The 
application is rejected because. the selected land is. determined | to-be 
on.the known geologic structure ofa producing oil or gas field (and 
the. base lands are not) or included i in a producing or producible oil: 
and gas lease. The Governor’s question i im-essence.is whether a waiver: 
by the State of oil and gas rights in the selected lands would eliminate. 
the known. geological structure and producing. or prodncible lease 


33 objections. to approving the selections. 


Paragraph (1) of subsection. (a): of Rev. ‘Stat. § 90% 6, supra, pro- 
~. -vides.that no mineral lands. may- be selected by. a State. except to.the 
extent that the selection is made as. indemnity for mineral lands lost ; 
to the State... Ifland selected by a State is valuable for oil or gas or — 
oil shale and the land does not fall within paragraph (2) or (3) of sub-. 
section (a), it is. clear that. the selection may be aproved. if the lost 
land is valuable for oil or gas or oil shale or some other mineral. 
What is the result if the selected land. additionally falls under para- 
graph (2) or (8)? . This is the. situation where the lost land i ismineral 
In: character and. the. seleéted land. is ‘reported not..only. to be valuable. : 
for oil.or gas. but also to. be either within the known. geologic structure 
of a a Pridieing oil or gas. field or in a. producing or come oil and 
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gas lease. If the ie land j is not within the known geologic structure 
of a producing oil or gas field and the selected land is, the selection, | 
without more, would have to be rejected. Regardless of whether the — 


lose lodd ison cnehia structure, the selection, without more, would have 


to’ be rejected if the selected land is in a producing or producible 


lease. Could the selection, however, be approved if the State agreed ah. 
-.. toa reservation of the oil and gas to the United States? oo 


- Prior to the 1958 amendment to Rev. Stat. § 2276, a State could sae 


select mineral lands unless the- mineral was one cnumented in the © 


act of July 17, 1914, 38 Stat. 509, as amended, 380 U.S.C. §§ 121-123 
(1958), or a Seiler statute. The 1914 act permitted the selection - 
. ‘ander a nonmineral land law of land reported to be valuable for oil or — 
gas upon the condition that the oil or gas would be reserved to the 
United States. Thus, a State could select as indemnity under Rev. — 
Stat. §§ 2275 and 2276 land reported to be valuable for oil or gas 
provided it consented to a reservation of the oil or gas to the United — 
States. See State of Arizona, 71 LD. 49 ae State of Arizona, 
A-27743. (August 16, 1961). | 
_ The 1914 act applies to lands tcerithdreion’ or classifieds 16 * oil, 
gas * * * or which are valuable for those deposits * * *.” 38 Stat. 
509, 30 U.S.C. § 121 (1958). It does not differentiate betweair such - 
jana on a known geologic structure of a producing oil or gas field or 
such larid not so situated or between such land in a pr oducing or pro-. 
- ducible lease and such land not so included: Since prior to the 1958 
act the oil or gas had to be reserved to the United States in all these 
situations, it did not matter what the status of the land was. In other | 
- words, it seems clear that prior to the 1958 act, a State could’select ~ 
- land within the known geologic structure of a producing oil or gas: 
field or land inchided in a producing or producible oil and gas lease 
since the oil and gas were to be reserved tothe United States. ‘This was 
true whether the pace land offered by the State was or was S not piers : 
land. 

The question han is whether’ the ccgetent in 1958 of Sea ke 
(2) and (3) of subsection (a) of Rev. Stat. § 2976 was intended to: 
change the situation and to bar a State from selecting land on the: 
known geologic structure of a producing oil or gas field: (unless the. 
base land was so situated) orland in 4 producing or producible lease’ 


B92) oo STATE. OF , UTAH. - - Vo ADB - 
Os | October 30, 1964 ce _ 
upon consenting to a reservation of the oil or gas to the United States. 
_ Although there is nothing conclusive in the language of the 1958 
amendments or their legislative history on the question, the Depart- 
ment thought that selections could still be made with a mineral reser-— 
vation under the 1914 act. where the base land was nonmineral in ~ 
character. See Department’s report of June 16, 1958, on ELR. 12117, 
a bill comparable to the legislation enacted as the act of August 27, 
1958. S. Rep. No. 1735, 85th Cong. a aa, Sess. 9 (1958). Th its ee 
_ the Department. said: . . | 
“This bill clearly expresses the. view: that States may select: land. withdrawn 
for mineral classification. If this provision is enacted the States would. be. 
permitted to select such lands, and there would be a reservation of minerals 
_. only if the lands for which andemnlty: is sought had been of & moninineral 

character. * * * 

If a State offering nonmineral lands a as base may mice land: i in the 
- Inown geologic structure of a producing oil or gas field or land in a — 
‘producing or producible oil and gas lease upon consenting to a reser- 
vation of the oil and gas under the 1914 act, no logical or reasonable 
ground appears for denying such a right BE selection simply because 
the State offers mineral land as base. It is proper therefore to con- 
_ elude that the right of selection exists in these circumstances. 

As we have concluded earlier, if a State offers mineral land as base, 
it may select land valuable for oil shale under paragraph (1) of sub- 
“section (a) of Rev. Stat. § 2276. See also subsection (d) of section 
22'76.’.. As we have just concluded, whether a State offers mineral or 
nonmineral land as base, it may: select land reported to be valuable for 
oil or gas which is situated within the known geologic structure of a — 
producing oil or gas field or which is included in a producing or pro-. 
ducible oil and gas lease, upon the State’s consenting to a reservation. 
to the United States under the 1914 act of the oil or gas in the land’ — 
It would appear to follow that, if the base land is mineral land and. 
the selected land is both valuable for oil shale and valuable for oil or 

Sit should be noted at this potat that by the act. ‘of March 4, 1938, 47 Stat. 1570, 30. 
U.S.C. §124 (1958), the right of selection under the 1914 act was modified to the extent. 
that lands “lying within: the geologic structure of a field, or withdrawn, classified, or re- . 
ported as valuable for any of the minerals named” in the Mineral Leasing Act are. not. 
, subject to ‘selection “unless it shall-be determined by the Secretary of the Interior. that 
such disposal will not unreasonably interfere with operations’? under the Mineral Leasing 
Act. This qualification governs all selections made in accordance with the 1914 act, that _ 


is, subject to a mineral reservation, and oe of course, apply, to selections in the a 
cumstances just: discussed. a : i 
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gas and i is situated within the aren ieclowss structure of a producing . 
- oil or gas field or. included i in a producing or producible oil and: gas 


lease, the State may obtain the selected land, including the oil shale 


- deposits, upon consenting to a ‘reservation to the United States under — 
the 1914 act. of the oil and gas in the selected land. We so conclude. 
If the State wishes to modify its applications i in light of the con- 
clusion reached, as suggested by the Governor’s letter of October ae 
1963, it should submit promptly appropriate. amendments to its appli- 
cations tothe Utah land office, | 
This is not to be taken as a riling o or an expression of opinidti that. 
such amended applications will be approved by the Department. Be- 
fore a State selection application can be accepted, the Secretary..of 
the Interior must. classify the selected land under applicable. statutes ~ 
as proper for State selection. Accordingly, any amended application. : 
that is filed by the State can be accepted only if the-land selected 1 is. 
classified as being suitable for State selection. — _ : 
‘Therefore, pursuant to the authority. delegated to the Solieitor by - 
the Secretary of the Interior (210 DM 2. eA (4) (a), 24, F. R. 1588), the. 
decisions appealed from are eta . i ee. a 


- Epwarp Wetneune, | .. : 
- ae Solicitor. 
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1. | SOUTHERN CALIFORNIA EDISON COMPANY 
A-803825- ; | Decided November 8, 1964. 


Rights- -of- Way: Senerally—Righteat-Way: Act of March 4, 1911—Power: 

Generally. ; | 

An applicant for an -ametded transmission line: Hent-of-way under the 

act of March 4, 1911, is properly required to file the stipulation required by 

the Department’s regulations agreeing to’ permit. the Department to utilize 

surplus capacity in the line, or to increase the eae, of the line for the 
transmission of power by the Department. mo 


See Decision dated May 28, 1964, p. 406. . 
APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


_ Southern California Edison Company has appealed to the Secretary 
of the Interior from.a decision dated May 28, 1964, whereby the Office. 


of Appeals and Hearings, Bureau of Land Management, affirmed a - 


decision of the Riverside, California, land office holding in abeyance © 
its application for an. riended: transmission line right-of-way ease- 


ment, Los Angeles 096498, filed pursuant to the act of March 4, 1911, 


36 Stat. 1258, as amended, 43 U.S.C. § 961 (1958), until the applicant — 
should file a stipulation in the land office as required by regulation 43 
CFR, 1964 Supp. . 2234 4-1(c) (5), formerly 43 CE R,. (1964 rev. 
2a. 44(0). 

The appellant filed an: appuciien dated J anuary 8, 1968, rae an 
amended right-of-way easement across public lands in Kern County, 
California, for the reconstruction, enlargement and conversion of an 
existing 33 kilovolt electric transmission line to a 115 kilovolt-volt 
line. The total length of the line is 28.69 ae of which 1.87 miles 
- cross Federal lands. 

The appellant was advised on May 2, 1963, that it would be dented 
to file a stipulation as called for in 48 CFR 944, 44.(e), now 43 CFR, 
1964. Supp., 2234.4-1(c) (5). The stipulation provides for the agree- 
ment of the grantee of a right-of-way that this Department may 
utilize. surplus capacity in the transmission line, or. may increase the | 
capacity of the line, for the transmission of power by.the Department. | 

‘The regulations ‘also provide for the equitable sharing of opera- 
tion and maintenance costs of the transmission facilities by the Depart- 
ment, for the designation of a board to resolve any disagréements over 
Meee sienes or amount of surplus capacity and for the modification: 
of the terms and conditions at any time by means of a supplemental 
agreement negotiated between the holder and nhs Secretary of ee 

| Interior or his designee. | 

1.California Electric Company, the original: mpntorway applicant: mieceal with the 


Southern California. Hdison Company, on secember: 31, 1963, Thereby terminating its 
corporate existence. 
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On October 18, 1963, the appellant filed a stipulation consenting— 
to accept, comply with, and be bound by all lawful terms and conditions of the 
Bureau of Land Management Department of the Interior Regulations, Title 43, 
CFR, Part 244, as amended, in effect on the date of this’ Stipulation for so long 
as such terms and conditions remain in effect, but. Applicant does. not agree or 
consent.to accept, comply with..or be bound by any of the terms or conditions of 
any Regulations which may. hereafter be finally determined by a court of com- 
petent jurisdiction. to be unlawful, legally unenforceable.or contrary to any 
statutory provision enacted by. the.Congress of the United States; nor does 
Applicant agree or consent to accept, comply. with or be bound by the terms or 
‘conditions of any Regulations applicable to said right-of-way easements after the 
time that such terms or conditions are withdrawn or waived. 

By a decision of the land office dated January 2, 1964, the appellant 
was advised that its proposed stipulation did not meet the require- 
ments of the regulations, and it was requested to execute and file a 
_ stipulation in conformance with the regulatory requirements. . 

Following that decision, appellant appealed to the Director, Bureau 
of Land Management, and then to the Secretary. : 

Appellant’s contentions on this appeal have been eapetuily consid- 
ered. However, they are essentially the same as the arguments ad- 
vanced by appellant. on its appeal to the Director and they are fully 
discussed and. answered in the Bureau’s decision. No purpose would 
be served by a repetition of thediscussion. 

Therefore, pursuant.to the authority delegated: to the Solicitor by 
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1848), 
for the reasons set forth in the. decision. of May 28, 1964, the decision is 
affirmed. 

Epwaip WEILNBERG, - 
Deputy Solicitor. 


May 28, L964 
| The Souther California Edison Company has appealed from a 
letter-decision of the Riverside Land Office, dated January 2, 1964.7 


7 That decision held that further action on the Company’s request to 


convert, its existing 33 kilovolt right-of-way to.a 115 kilovolt right- — 
of-way will be held in abeyance until the applicant files a stipulation . 
in the Land Office, pursuant to the requirements of departmental 
regulation 48 CFR 2234.4-1(c) (5), 1964 Special Supplement (for- 
“merly 48 CFR 244, 44(e)). 

The appellant’s original application lier’ filed on January 8, 1963, 
requests that its existing right-of-way easement under the act of 
March 4, 1911. nee Stat. 1253 ; 3 U. S. C. 961) , upon and across public 
1 The: ‘decision was’ addressed .to the: original aupileant: ‘the California ‘Blectrie Power 


Company, which merged with the Southern California Wdison Company: ‘on Deccmber 31, 
1963, and; thereupon, terminated its corporate existence. 
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lands in Kern Gane: California, for its 33 kilovolt Tgakenn: Ridge- 
‘crest transmission line, be amended to permit the reconstruction, en- 
largement, conversion anid’ operation of said line at 115 kilovolts:* The — 
remaining period of that existing easement is 40 years; the total length 
of the expanded ‘right- of- -way requested across public lands is :1.87 
miles; the total length of the Inyokern-Ridgecrest line is 28.69 miles. 
_ The regulation in question, as amended, by Circular 2100, published 
March 23, 1963 (28 F.R. 2905), provides, among other things, that 
applicants for transmission line right-of-way permits shall execute a 
stipulation allowing the Government to utilize any surplus capacity 
in such transmission facilities crossing Government lands. The appel- 
lant declined to execute such stipulation. It here appeals the Land 
Office Manager’s decision declining to. consider the appellant’s ap- 


plication further absent such stipulation, and prays that the easement — 


requested be granted forthwith. | 
The appellant claims the regulations cannot be apolied to it for 
the following reasons (in the order presented by the appellant): 

I. They are prospective and do not apply to appellant’s application. 

II. They are contrary to law and the Constitution in that: . ~ 

A. They exceed the authority of the Secretary; 

_B. They are unconstitutional administrative legislation, and violate 
the Due Process Clause} a 

C. Applicant’s freedom to reject permits nade subject to the ‘regu- 
lations does not cure the invalidity thereof ; 

‘D. They are contrary to the intent and rate provisions of the Federal 
| Power Act. ; ! 

Ill. They are. ambiguous, u uncertain, and ‘impractical. 

- As to ardaiosuh I, the gpAlnctesss its January 8, 1963, application 
complied with the regulations then in effect, and that the regulations 
promulgated March 23, 1968, do not apply to applications filed prior 
thereto. As amended, March 23, 1968, Sec. 244.44(e) of the regula- 
tions (now 43. CFR. 2934, 4-1 (c) (5)); provides: among other things, 
that an applicant for a permit must “* * * execute and file with its 
application a stipulation * * *” allowing the Government to use the 
surplus capacity of the transmission line. We agree that the-amend- 
ment is. prospectivé. But..the subject of the amendment relates to 
permits, not applications. The subj ect of the ariendment is: terms and 
conditions in permits issued on or-after March 28, 1963.. The Depart- 
ment’ has found that permits should not. be issued for: transmission 
lines on Government lands ‘after that date unless. applicants allowed 
~ the Government to use the lines’ surplus: capacity. The-reference (in 
the regulation) to. “applications nore states how applicants may 
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meet these terms and conditions.2 Nor is there a problem of retro- 
activity, here. “No vested right in a [transmission line right-of-way] 
grant is acquired by the filing of an application.” (See Cakfornia 
Electric Power Company, 58 ID. 607 at 611 (1944), and cases cited 
therein.) The record does not show that the capacity’ in question law- 
fully was in-place or under construction on March. 23, 1963. In short, 
the filing of the application did not operate to prevent the Secretary 
from granting appellant a permit subject to conditions prescribed by 
regulations issued, pursuant to statutory authority, shortly after the. 
appellant applied for a permit. 
The appellant next argues (II-A above) that the acts of 1901 and 
- 1911, under which the regulations were promulgated, do not support 
fem: that (II-B) therefore, they are unconstitutional administrative 
lopislation: and that these two conclusions are corroborated by the 
fact that similar departmental wheeling regulations were withdrawn | 
in 1954 because they were considered illegal by the then departmental. 
Solicitor, and by the fact that bills to enact those regulations into law 
after they were withdrawn were introduced but not considered by the 
Congress. Under IT-A, the appellant asserts that the act of February 
15,1901 (31 Stat. 790; 43 U.S.C. 959) (cited with the 1911 act by the 
amended regulations as supporting authority therefor) “has no 
_ bearing in this case” because the appellant, applied for a permit under 
the 1911 act. The 1911 law, authorizing the issuance of 50-year 
: permits, was enacted becatise the 1901 Act, which authorized the 
issuance of revocable permits only, did not provide sufficient. invest- 


ment security. We believe the act. of 1901 has bearing insofar.as the 


appellant argues that the act of 1911 does not authorize the subject 
regulation. . 

The appellant misconstrues the 1911 act. A law of May 14, 1396 (29 
Stat. 120) dealt with rights-of-way on the public domain for electric 
power purposes. The act of 1901 “superseded. and took the place of. 

the law of May 14, 1896. The act [of 1901] * * * carefully defines the 
extent of such righig: of-way and embodies provisions not found in 
any of the earlier enactments.”* “It would seem difficult to conceive. 
of a statute couched in terms which would retain a larger measure of | 


_ public control” than the 1901 statute. The 1911 act madenochangein ~ 


the 1901 act other than authorizing the granting of easements for up 


2 Subsequent to the Land Manager’s decision of October 11, 1968, the appellant, on 
October 17, 1968, supplemented its January 8, 19638, application by. filing the power line 
diagrams required by Sec, 244.48(d) as amended, March 28, 1963 (presently 43 CFR 
2234.4-1 (b) (4) (IV)). 
. ‘Evidently the appellant really believes 80, too, for, elsewhere in its brief, it cites corict 
comment on the:scope of regulations that may be issued under the 1901 act, as determina- 
tive of the scope of regulations that may he issued under she 1911 act U.S. v. Colorado 
Power Oo., 240 F. 217, 221 (1916). 
-.4 Utah Power and Light Co. v. U.8., 248. U.S. 389, 407 (1917). 

532 Ops. Att’y Gen. 525, 526 (1921). ; 
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to 50 years. As explained by Representative Scott, the House floor 
manager of the bill that became the 1911 act, ss 


bcd ale | changes existing law only to this extent, that it provides that a 


_ permit may be issued for rights-of-way for the purposes: specified for a fixed 


term of 50 years, whereas the. present ‘law requires all: such permits to- be 
revocable at the will of the authority granting them: * * * [U]nder this a 
- right-of-way may be granted for a period of. 50. vente, -under such regulations. 
as the head of the department may make. 6. : 
The act of 1911, thus deals “specifically nnd: solely * * * with 
rights-of-way for. fransiassion lines.” ? That act.and two others®. 
‘occupies a special field carved out of the comprehensive uses and 
- occupancies embraced by the act of 1897. In the fields to which they 
relate, their provisions are comprehensive and complete *.* *. These. 
acts, therefore, bear to the act of 1897 the relation of apes! and 
particular to general legislation.” * . ” : 
_ The act of 1911, therefore, by Gackkerounds i slines el intent is 
| uniquely. an electric: power transmission line act as well as a right, of 
way statute. It was carefully constructed and enacted for the purpose 
of controlling the conditions under which transmission lines in par- 
_ ticular should be placed on the‘public domain. Its intent is that such 
lines not be placed thereon by right and at random. Its intent on its 
face is that: transmission lines.be placed on Government lands under 
the terms and conditions the Government. department responsible: for 
the overall welfare of those lands believes transmission lines should 
- be placed'thereon. . 
Where the permit: is to esate for fifty years and is not to be © 
revocable at the will of the Government, the act requires such regu- 
lationsas will protect Government interests associated with Govern- 
ment lands for the next 50 years. Had the Sixty-first Congress 
intended permits to be issued summarily—had it intended them. to 
be issued if the applicants met the one, two, or three standards, the 
Sixty-first Congress in March 1911 thought should govern the place- 
ment of transmission limes’ on Government lands—the Sixty-first 
Congress would have said so. It legislated differently. Having stated . 
_ its specific purpose and intent, Congress directed the departments 
responsible for Government lands to treat by such regulations as they 
in their expertise deemed appropriate, such developments and exigen- 





a Se 6 Conference ‘Report. on E. R." 31596 in the Gist Goneiese. 3a Sess. and explanation to 
the House thereof, £6 Cong. Rec. 4014-15 (Mar. 2, 1911). 
730 Ops. Att’y Gen. 581, 583 (1916). 
8 February 15, 1901, 31 Stat. 790, authorizing the Secretary to regulate the construction 
- of electrical plants, poles and lines on public lands, forests, and certain reservations; and 
(February 1,.1905, 33 Stat. 628), authorizing the Secretary to regulate the const#uction 
of dams and reservoirs on forest reserves. 
° 30° Ops. Att’y Gen. 583. (1916). (The act of 1897 referred to, 30 Stat. 11, 35, au- 
thorized the Secretary to’ regulate the occupancy and use of public forests. e 
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cies that should materialize during the life of the law that affected the 
placement of transmission lines on Government lands. i 
We think a regulation requiring a permittee to let the Gocaminane 
use surplus capacity in a transmission line permittee would build on 
Governments lands, is uniquely within the purview and intent of the 
1911 transmission line act. The use of the transmission lines of one 
electric system to-wheel, convey, or market the power and energy of 
and for another system is a widespread, long-established operating 
practice in thé. power industry. So is the interconnection and the 
joint use of transmission facilities by two or more different systems; 
and so is the purposeful overbuilding of transmission line capacity 
in anticipation of future load growth.?° 
The Federal Government is the largest wholesale Stodutes of alse: 
tric power and energy in the Nation. Its installed generating capacity 
of about 26 million kilovolts comprises 17 percent of all electric utility 
generating capacity in the country. Its installed hydroelectric capac- 
ity accounts for about 45 percent of the Nation’s developed hydro- _ 
electric capacity. We are advised by the Assistant Secretary, Water 
and Power Development, that another 8.8 million kilovolts of Federal 
_ generating capacity is under construction; and still another 10.2 mil- 
lion kilovolts has been approved or authorized for future construction. 
The statutes under which this Federal power and energy is produced 
require that preference in the sale thereof be given to governmental. » 
agencies and to nonprofit organizations. This requirement originated 
contemporaneously with the transmission line right-of-way. laws in 
question. It began with section 5 of the act of April 16, 1906 (34 Stat. 
116, 117), requiring the Secretary of the Interior to give preference © 
to municipal purposes when disposing of power produced at Federal 
reclamation projects in the western United States under the act. of 
June 17, 1902. (32 Stat. 388).11 It was restated by the act of Feb- 
ruary 24, 1911 (36 Stat. 930) ; and it has been affirmed by a long series 
of statutes enacted and re-enacted down to the present. To avoid. 
constructing the transmission lines needed to market this power and 
energy,?? the Government utilizes the transmission facilities of other 
systems to the maximum extent practicable.* This wheeling service 





0 See, for example, Report on the Status of Interconnections and Pooling of Electric 
Utility Systems in the United Aigien, prepared by Hdison Hlectric Institute, July 1962; 
revised May 1963. 

See also 8 F.P.C. 1177, 1181-1183 (1949) ; as modified at 9 F.P.C. 399; and as affirmed 
in Federal Power Oommission v. Idaho Power Co., 344.U. 8. 17 (1952). 

11 See 30 Ops. Att’y Gen. 197 (1918). 

2% * * “The alternative method is to sell the * * * energy at the agin, and the market 
there appears to be limited to. one purchaser, the * * * Power Company.” Ashwander v. 
TVA, 297 U.S, 288, 339 (1936). 

* 48 See, for example, sec. 5. of the Flood Control Act of 1944, 58 Stat. 887, 890; 16 U. S.C, 
825s: “The Secretary of the Interior is authorized * *.* to construct or acquire * * * 
only such transmission lines and related facilities as may be necessary tn order to. make 
the power and energy generated at said projects available in wholesale quantities for sale 


405] SOUTHERN CALIFORNIA EDISON COMPANY - i All 
November: 3, 1964. 


. that utility systems peetomn for the Federal Garant is ada on. 
“the principle of coordination and cooperation * * * the very pur- 
pose of which is to make use of company transmission line facilities 
to avoid duplication and waste of Government funds” for transmission 
lines.7# . | 

In substance, the contested mentation * (43 CFR 244 AA(e) (2) : 
now 43 CFR 2234.4-1 (c) (5) ) provides that the Government may have 
the use of any surplus capacity in that. segment (from substation or — 
interconnection point to substation or interconnection point) of a. 
permittee’s transmission line crossing public lands; and that. the 
Government may increase the capacity of that segment. Any disagree- 
ment on surplus capacity is to be. adjudicated by a three-man board . 
_ (subparagraph (x)); and when for his own operations the owner 
needs to recover his surplus capacity, he must give the Government. 
three years notice (subparagraph (ix)). In using the segment, the 
‘Government may not unreasonably interfere with the owner’s opera. 
tions (subparagraph (vi)); it may not, without the owner’s consent, 
use his surplus capacity to supply customers the owner was serving 
when he applied for the permit, unless they are preference customers 
(subparagraph (vii)); and the Government must pay an equitable 
share of the segment’s costs for any use it may make thereof (sub- 
paragraph (viii) ). . All these provisions may be modified by supple- 
mental agreements (subparagraph (xii) ). 
We believe the regulation is neither eassnanies nor beyond the 
intent of the 1911 act. The regulation treats matters uniquely and 
peculiarly characteristic of transmission lines; the 1911 act expressly 
“authorizes and empowers” the Secretary to treat such matters by 
regulation. We also believe the 1911 act does not violate the rules 
regarding the nondelegability of legislative power. The Supreme 
Court has stated: “That Congress-intends there shall be some admin- 
istrative regulations on the subject is plainly shown ‘in the [1901] act, 
and that its discretion in the matter is not narrowly confined is shown 
by our decisions in United States v. Grimaud, 220 U.S. 506, and Light 


on fair and reasonable terms and conditions * * * the Federal Government, public bodies, 
cooperative, and privately owned companies.” 

See also the act of August 31, 1951, 65 Stat. 248, 255: “No part of [the] appropriation 
[for the Bureau of Reclamation] shall be used to initiate the construction of transmission 
facilities within those areas covered by power wheeling service contracts which include 
‘provision for service to Federal establishments and preferred customers * * *.” 

_ Pacific Gas & Electric Company President's testimony.on “Transmission Lines” during 
Senate Appropriations Committee Hearings on H.R. 3790, 82d Congress, p. 1878 (1951). 

is We find it unnecessary to consider the appellant’s objections to the references in the 
‘Yegulation, 244.44(c) to the “power-marketing program of the United States.” * * * 
By letter of January 2, 1964, the Assistant Land Office Manager informed applicant that 
this Department’s Assistant Secretary, Water and Power Development, formally found. 
‘no conflict between [applicant’s] proposed * * * facility and the power marketing 
program of the United States.” 
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v. United States, supra.” 16 “Jt was not necessary for Congress to 
ascertain the facts of or to deal with each case. The act went as far 
as was reasonably practicable under the circumstances existing.” 17 
Contrary to appellant’s assertions, the 1955 testimony of the then 
Under Secretary of the Department before a Subcommittee of the 
House Government Operations Committee, does not show that- similar 
departmental wheeling Pee waons were withdrawn in 1954 because it. 
was believed they were “unlawful.” - His testimony was that the issu- — 
- ance and rescission of those regulations “ “is a subject of administrative . 
_discretion on which the Secretary is-free to act according to. his judg- 
ment;” #8 and that the 1954 withdrawal “involved [matters of] admin- 
istrative discretion rather than of law.” 'The “lawfulness” of the 
. regulations previously had been fully explored, adjudicated and. up- 
held ina Memorandum. Opinion of June 2, 1952, by the United States 
District Court for the District of Columbia, in the unreported case of 
Idaho Power Co: v. Chapman (Civil Action No, 4540-50); and in a. 
Supplemental Memorandum of that Court on October 31, 1952.20 We 
also disagree with the inference the appellant draws from the failure _ 
of Congress to consider bills to enact those regulations in statutory: 
form after the withdrawal thereof in 1954. The only legal inference 
that may be drawn therefrom is that the 84th Congress was content 
to have the matter treated under the 1911 Act as the Sixty-first Con- 
gress intended it be treated; namely, as a subject of administrative 
discretion. We do note, though, that when Congress amended the 


1911 Act in 1952 to increase (from 40 feet) to 400 feet the width of - 


_ transmission line rights-of-way that could be granted across public 
lands, no disapproval was expressed of the well-known transmission 
_. line wheeling regulations applicable to all such ener nay, since © 

1948.74 a 


10 Utah =e & Light, at 410, supra, responding to defendants’ arguments that the 
regulations under the act of February 15, BOL, were “unconstitutional, unauthorized and 
unreasonable.” 

1 United States v. Chemical Foundation, 272 U.S. 1 (1926). Comparison of the statute 
and stipulation involved in Chapman vy. Hl Paso Natural Gas Co., 204 F. 2d 46 (1953) 
with the subject statute and stipulation, shows that. Chapman is inapposite here. The 
Chapmon stipulation is printed in full at. 204 F. 2d 49-50. Unlike Chapman, “we 
are * * * dealing here with an order which seeks to compel the granting of a license 
in futuro or the modification and alteration of conditions embodied in the license prior to 
its issuance.” (ibid at 58). The stipulation here does not undertake “to exercise so vast 
and so detailed a power; nor “such intimate regulation. of corporate affairs as the 
financing, construction and employment of facilities” (at 51). 

18 Hearings on “Certain Activities Regarding Power, Department a. the Interior (Changes ; 
in Power Line Regulations) ,” 84th Congress, page 232. ; 

. ®Tpbid, at 237. 

2The “Memorandum of Court” together. with separate “Findings of Fact and Conclu- 
sions of Law,” “Amended Findings of. ‘Fact and Conclusions of Law,’ plus the Supple- 
mental Memorandum of Court” are printed in Hearings, supra, at pages 88 through 98. 

21.9.1630 as introduced in the 82d Congress in May 1951 ; amended and reported by the 
Senate Committee on Agriculture and Forestry in March 1952 in Senate Rept. 1224 ; fur- 
ther amended and reported by the House Committee on Agriculture in May 1952, in House 
Report. 1848; and approved as Public Law 367 of the 82d ped on May 27, 1952, 66 


Stat. 95. . 
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~The appellant next argues that insofar as the regulation requires the 
permittees to allow the Government the use of the entire segment, from 
substation or interconnection point. to substation or interconnection 

- point. of a transmission line that crosses public lands, the regulation 
operates constitutionally to deprive a permittee of its property without 

due process of law in the portions of that segment not on public lands, 

but which extend from the borders thereof to the nearest. t.line substa- _ 
tion or interconnection point: 
We do not agree with the appellant. This aspect of the eeuilation 

' Is reasonable because the portions of the segment in question are in-— 
separably related to the portions of the segment on Government land; 
the use of the surplus capacity in the segment portions in question in 
no. way interferes with the owner’s use of those portions or damages. 
their efficiency ; and the alternatives to this aspect of the regulations— 
constructing a parallel Government line, or tapping into a permittee’s 
line.at the points where it would enter: and leave Government lands—- 
would not be economic either to the Government or to the permittees. 
This. aspect of the regulation is fair. because allowing the Government 
- to use the permittee’s surplus capacity in such segments is balanced by 
allowing the permittee to place segments on the Government’s lands. 
This aspect of the regulation isthe result of the due. processes of the 
law because, as previously shown, the condition is one of those inherent 
characteristics of transmission lines that the law expressly authorizes. 
_and.empowers the Secretary to control by regulation. We find that 
this aspect of the regulation would not operate “to take property ‘of 
Appellant without * * *.the payment of just compensation in: viola- 
tion of the Fifth Amendment, ” because. subparagraph (viii). of the. 
stipulation in. question expressly says the Government will pay the 
owher “an equitable share” of the cost of the line segment for. any 
use the Government may make thereof.”? And we do not:anticipate © 
that the application of that subparagraph, or any of the other sub-— 
paragraphs of the stipulation, will violate the intent and rate provi- © 
sions of the Federal Power Act, as amended (16 U.S.C. 792 e¢-seq.). 

Contrary to the appellant’s claims (1i-D above), the Secretary’ s statu- 

; 2 United ‘States vo Colorado Power Co. +» Supra, footnote 8, is not apposite. The Power 
' Company. there: claimed its rights to occupy: government lands. did not flow. from the act 
“of February 14, 1901; and that. such act did not authorize the imposition . of annual 

occupancy charges. The Court held that the 1901 act applied, and that it authorized the 

imposition of annual charges.. Then, at page 221, it added that for. the Secretary. to 
promulgate a regulation subjecting Power Company’s business “to examination as-to the 
amount of electrical energy Produced and disposed of, for the Purpose of laying tribute 
thereon as a pasis of a charge to be fixed by the Secretary, is to carry the power granted 
to him [to fix regulations]; to a doubtful length and further than, I think, is given by the 


[1901] Act.” No question of the reasonableness of the annual occupancy. charges to be 
paid on appellant's enlarged line is present here. . 


TST—27'7- 8 4-2 
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tory authority and responsibility to set the terms and conditions at 
issue hereunder which transmission lines ** shall be placed on ‘public 
lands, plainly is not. displaced by or in any way repugnant to Federal 


_ and State public utility laws regulating the sale or transmission of 


electricity. 

Finally (III above), the appellant argues that the regulations are. 
ambiguous, uncertain, and impractical because (a) it is difficult to de- 
termine what is “surplus” transmission line capacity, and to forecast 
when it should be recovered; and (b) the regulations do not make - 
clear (i) the nature and extent of a permittee’s obligation to maintain 
its facilities on public lands in good condition after the Government 
makes interconnection therewith; (ii) the Government’s obligation to 
maintain on its own facilities. equipment that will protect the per- . 
__mittee’s normal and efficient operations; and (iii) whether a permittee, 
if it has not given 36 months’ notice, could use the surplus Cap RCIey on 
its line whenever it “has need to doso.”. 

As to the appellant’s general observations veeardivia the under: 
standing” evidenced by the regulations, we are constrained to observe 
that this Department is faced with the responsibility for the market- 
ing of very large quantities of Federally generated power in the man- 
ner directed by.Congress; the protection and wise utilization of a very 
substantial Federal investment in hydroelectric power generating 
facilities; and the preservation and conservation of the Nation’ S 
interests in its public lands.*4 

More responsively, we find the appellant’s arguments on this ground 2 
premature. The regulations serve to articulate certain fundamental 
legal relations subsisting between the Government and the permittees 
who place transmission lines on Government lands. The regulations 
do not purport to be a substitute for the complex, contractual relations 
that must exist before Government attempts to make use of a per- 
mittee’s transmission facilities. This is made expressly clear by the 
reference to “supplemenal agreements” at subparagraph (xii) of the 
stipulation. The permittees may assume that if or when Government 
contracts to use any surplus capacity of a permittee’s transmission 
_lines, the Government will not interfere with and will respect all legal 
rights and interests of the permittees. “There can be no purpose in 
the Act [or the regulations issued: thereunder] of dealing cuore 
with the permittee and his investment.” 7° 

23QOther than primary traugmiasion ‘lines as. defined at section (41) of the Federal 
Power Act, 16 U.S.C. 796. _ . 
24 TF any of the regulations go. navoiid what Congress can authorize or bayou what it 
has authorized, those regulations are void and may.be disregarded ; but not so much as are 
thought merely to. be illiberal, inequitable or not conducive to the best results.” Utah 


Power € Light Oo. v. U.S. 248 U.S. 410 (1917). 
20.8. v. Colorado Power, supra, 221 (1916). 
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In view of the foregoing, the decision of the Land Office was proper 
and itis affirmed. 

The Southern California Edison Company i is allowed the right of 
appeal to the Secretary of the Interior in accordance with the regula- 
tions in 48 CFR Part 1840, 1964 Special Supp. (formerly 43 CFR 
Part 221). If an appeal is taken it must be filed with the Director, 
Bureau of Land Management, Washington, D.C., 20240. The filing” 
fee is $5. In taking an appeal there must be strict compliance with 
the regulations. If an appeal is filed the appellant will have the 
- burden of proving, by presenting substantial eae wherein the 
decision appealed from is in error. 

Rrcwarp J. McCormicx, 
Chief, Branch of Land Appeals. 
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| Public Lands: Jurisdiction Over 


By general statutory provisions the. execution of ‘the laws enudting the 
acquisition of rights in the public. lands. and the general care of these lands 
is confided to the land department as a special tribunal; and the Secretary 
of the Interior, as the head of the department, is charged with seeing that 
this authority is rightly exercised: to the end that valid claims may be 
recognized, invalid ones eliminated, and the rights of the public preserved. 


Public Lands: Leases and Permits 


A tramroad right-of-way permit granted under the Act of J anuary 21, 1895, 
as amended, 43 U. 8.C. eo8 (1958 ed.), is revocable at the discretion of the. 
. Secretary. 
- Rights-of-Way : Nature ‘of Interest GranteiRightso Way: Act of Jan- 
uary 21, 1895 
-A tramroad right-of-way granted under the Act. of January 21, 1895, as 
amended, 43 U.S.C. 956- (1958 ed.) creates no interest in the land. It is a 
mere permit to use the land, revocable at the discretion of the Secretary. 
Trespass: Generally et 


Occupancy of public lands, without authority after ee or termination 
of a right-of-way permit constitutes a trespass. 


, _CEASE AND DESIST 
AND 
‘ORDER TO SHOW CAUSE 


By order dated March 18, 1964, the Feather River Railway Com- 
pany was advised that it was considered in trespass on certain de- 


scribed public lands and was told to cease and desist within 6 months 
from the date of receipt of the order and to remove its improvements. 
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On June 11, 1964, the Railway was. ordered to show cause within | 
- 90 days why the cease and desist. order should not remain in effect. 


The running of time under the latter order was suspended during — 


the period necessary for final determination on the show cause order. | 
- By letter dated August 7, 1964, the Railway was notified that, in order. 
to avoid further delay in. arriving at a final administrative decision 
the Secretary of the Interior would assume ‘jurisdiction over this 
matter upon the filing by the Railway of its reply to the June 11, 1964, 
order to show cause.. The Railway filed its reply on September 10, 
1964... A copy was served upon the State of California, Department — 
of Water Resources. On October 12, 1964, the State filed a brief in - 
_ opposition to the response of the Railway. I: have assumed jurisdic- 
tion. The Railway has requested an oral hearing. I believe that no 
_ useful purpose will be. served phereny aes the ponacst is 
denied. 
The facts are rere The Feather River Railway Caines operates on 
a rail line approximately 18 miles long between land and Feather 
Falls, California. This line traverses approximately 3.17 lineal miles 
of public lands in sections 82, 33, and 34, T. 20 N., R. 5 E., and sections 
15 and 30 in T. 20 N., R. 6 E., M. D.M.1: The pértions of ‘the right-of- 
way in sections 32, 33, and 34 are on lands which were ‘withdrawn in 


1911 fora waterpower site designated as Power Site Reserve No. 202.7 _ 


The portion of the right-of-way in section 15 is in the Plumas National 
Forest. , That pert of section 30 traversed ae the line j is vacant: public 
domain. 
The railroad in Laaeeuon was Sonera as a tained arotind 
1921 and 1922 by the Hutchinson Lumber Company. In the course 
of things it was discovered that the line was. being built without 


authority across powersite reserve and public lands. -Accordingly,. 


the Lumber Company made application for a. tramroad right-of-way _ 
under the provisions of the act of January 21, 1895, as amended, 43 | 
U.S.C. § 956 (1958 ed.). The Company apparently cepresinted that 
its lumbering operations would be completed in about 25 years after 
which time the tramroad would have little or no value. It also repre- 
sented that to relocate the line so as not to interfere with ultimate 
- power development of the land in question would cause abandonment 
of four miles of the present line, increase the length of the road seven 
miles, and add about $800,000 to the cost of construction. In the ~ 
meantime, the matter was referred to the Federal Power Commission _ 
which, by letter dated June 30, 1922, advised this Department that the 
construction of the tramroad would not impair the power values of 
the reserved lands, “provided the authorization conferred i ds limited 


; 1.The right-of-way is 100 feet wide. 
-2 Hxecutive Order: dated August 80, 1911, 
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Z to a term of not more thar! twenty- -five years and is subject to sec: 24 
of the Federal Water Power Act.2 

Therefore, on August 23, 1922, permission was : granted the Hutchin- 
son Lumber Company to use the right-of-way for a period not to . 
exceed 25 years and subject to the conditions and reservations of. 
section 24 of the Federal Water Power Act.’ Section 24 of ena oe 
(41 Stat. 1075) provided, among other things: © - | 
ke Whenever the commission shall determine that the value of any lanaa 
of the United States *.* # heretofore * * * reserved. or. classified as power - 


Sites; will not be injured or destroyed for the purposes of power development by 
location, entry, or. selection under the public-land. laws, the Secretary of the 


Interior; upon notice of such’ determination, shall declare such lands open to - — 


location, entry, or selection, subject to and with a reservation of the United . 

_. States or its permittees or. licensees to enter upon; occupy, and use any part or 

all of said lands RECEROLEN in Ene judgment of the. commission, Eee the purposes ots 
of thisact.* *-*, : 

Construction of the draideond was completed a proof nceeptat Es 
-. for filing on November 4, 1922, and the railroad operated until around 
1928: It was virtually ‘inused between 1998 and. 1939, at approxi- 

_ mately which time two Corporations, Feather River Pine Mills, Inc., = 
and Feather River Railway Company, were formed, the latter being 
_ wholly owned by the former. The lumber company also owned the 

railroad equipment in question. 
In 1940 the Feather River Railway Company ocsivad, a certificate 
_ of convenience and necessity from the Interstate Commerce-Commis- 
sion to operate its line as a common carrier. Feather River Railway 
Company Operation, Finance Docket 12756, 240 I.C.C: 208. I. ap-. 
pears that the Lumber Company was represented as owning the 
rolling stock and right-of-way of the line which it would lease to the . 
- Railway Company for a term of 99 years, effective on the date opera-. 
tion of the tramroad was commenced. It does not appear from the 


-Commission’s decision that the Railway Company disclosed. the lim- — : 


ited nature of its right-of-way across the public lands i in Scag or, 


of the terms and conditions of its permit. 


In 1989 regulations were approved by this becawenear requiring 
the payment of a fee for use of rights-of-way. Circular No. 1459, 


_ August 7, 1939. The Railway was billed for $30 on December 2, 1939. - 


The fee or rent was eventually paid.i in 1941 and continued to be paid 
each year thereafter until 1960. -_ | 
. By order of the Federal Power Commission. in : Deaibet 1956, 
.. Major Project No. 2100 was originally licensed to the State of Cali. 


_fornia Water Project Authority. Project No. 2100, known as the 7 2 


_ Feather River Project, involves, among. other things, impoundment 
 * Act of Tune 10, 1920, 41 Stat. 1083, 1075, | 
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_of water which will inundate the powersite reserve lands here in issue. 
Since February 11, 1957, the State has had an order from the Com- 
mission for this Project which, though it. has been amended, is in 
full force and effect. 

In April of 1960, the Railway wrote to the geen of Land Manage: | 

ment inquiring as i‘. the status of its right-of-way and the basis forthe — 
$30 annual payment. In response to this inquiry the Railway was 
advised by letter dated June 14, 1960, that its right-of-way permit had 

“terminated by ens in 1947, ” but that it could apply for an 

extension. 

The Railway n never 7 responded to this ree ‘Accordingly, on Octo- 
ber 18, 1960, a formal decision was issued canceling the Railway’s 
permit but without prejudice to the filing of an application for exten- - 
sion, The Railway was given the right of appeal; but again the 

Railway made no response, No appeal was taken and no application — 

~ for extension made. Therefore, on December 2, 1960, the case records, 
Right-of-way, Sacramento 013808, were noted: “case closed... Permit 
canceled. y 

Notwithstanding the s.forementioned decision. canceling its permit, 
the Railway continued to occupy and use the lands in question.‘ Ac 

cordingly, the cease and desist order of March 18, 1964, heretofore . 
mentioned, and, subsequently, the show cause order of June 11, Spa 
were issued. 


From the recitation of the facts we think it altogether too oleae: _ 


to warrant argument that the Feather. River Railway is occupying 
and using public lands without lawful authority. Utah Power & 
Light Co. v. United States, 243 U.S. 889 (1917). 

The original authority of the Railway to occupy and use the lands 
in question stemmed from the right-of-way permit which was issued 
to it in 1922. The permit was limited by its own terms to a period of- 
time not to exceed 25 years. The common carrier certificate from the 
Interstate ‘Commerce Commission added not one second to the life of | 
the permit. At best, between 1947, when the permit expired by its 
own terms, and 1960, the Railway might be considered to have occupied 
the lands in question as a tenant by sufferance because of the annual 
rental or fee it paid. 1 Tiffany, Real Property (1989 ed.), secs, 174, — 
175. But clearly, since 1960 the Railway has not enjoyed even the 
protection provided by that.possible relationship. See 16 Ops. Att’y. 
Gen. 205, 212 (1878) ; 20 OCre Atty. Gen.-98 (1891) 20 0 Ops. Att'y. 
‘Gen. 97, 529 (1898). 

In the last: cited case a een was, given. a ‘Tease to occupy and 

4In 1962, all the assets of the Feather River Pine ‘Mills, Inc., including the Railway ; 


were acquired by the Georgia Pacific Corporation. LC.¢. pinence Docket No. 22060, - , 
_ January 24, 1964. 
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use égrtdin fnndlae on.a lighthouse reservation at ere May, New J ey: | 
The Attorney General said: 


«+ Jam of opinion that the instrument called a “lease” only: operated as 
a revocable license, if it had any legal effect, and did not. convey any estate in | 
the strip of land now occupied by the Delaware: Bay and Cape May: Railroad 
Company, and that the Secretary of the Treasury has the power to revoke the 
license at pleasure,, and to remove the. property of the company from the reserva- 
' tion upon its failure to do so, after reasonable notice. The company, having 
entered and: occupied under the license and authority of the’ sanchiage gu the 
Treasury, is in no condition to question that authority. : i ae 

In its response to the show ‘cause order the Feather River Railway: 
while admitting that the Bureau of Land Management (B.L.M.) has | 
unquestioned jurisdiction to determine questions affecting public: lands, 
nevertheless argues that it-has.no authority to issue a cease and desist 
order. The argument stems from an apparent misunderstanding of... 
the nature of the cease and desist order. Admittedly, B.L.M. has no 

authority to enforce such orders. Enforcement is by suit: Cameron 
Ww. OS. 252 US. 450, 464 (1920) ; Kennedy v. U.S. (C.C.A. 9, 1941), 
119 F.2d 564.. But the cease and desist order is a determination of 
rights to public lands, and, in this case, an assertion by the proprietor 
of its title. It is anotice to cease and desist from an unauthorized use... 
or suffer the consequences of a suit. : This is clearly within the admitted 
competence of B.L.M. See Cameronv. US., supra; Best v. Humboldt 
Placer Mining Co., 371 U.S. 334 (1963); Reed v. St. Paul, Mid M.- 
Ry. Co., et. al., 234 Fed. 123 nt) ; Rev. Stat. 458, 43 U. S. C. sec, 2 | 
(1958) ; ‘BU. S. C. sec. 485.(1958) . 

The Railway also argues that B.L.M. has. no ere to interfere - 
with the operations of.a common carrier railroad without prior ap- 
proval from the Interstate Commerce Commission. But B.L.M. is 
not interfering with the Railway’s Jawful operation. So far as this: 
- Department is concerned the Railway may operate between land and 
Feather Falls as long as it wishes. It may not, however, operate.on 
public lands without proper authority. We are unaware that the 
Interstate Commerce Commission has the power to bestow on a com- 
mon carrier railroad the authority to use public lands for its right- -of- 
way! Quite the contrary, Congress has given this Department the 
exclusive jurisdiction to grant.such rights-of-way. Act of March 3, 
1875, 43 U.S.C. sec. 934, et seg. (1958). ‘Though the Railway suggest 
that its limited permit has somehow been enlarged into a right under 
that Act, it is clear that it has not,. Apart from the fact that the Rail- 

8 Contrast in this regard the powers of the Interstate Commerce Commission with those _ 
of the Federal Power Commission. ..Subject to-limitations not here material, the latter . 


has the authority by statute. to leense projects upon the public lands and reservations of. : 
_ the Untted States. 16 U.S.C. sec. 797,(e) (1958). 
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way never complied with the procedural requirements of the 1875 
right-of-way act, see, Utah Power & Light Co. v. United States, supra, 
the short answer to this contention is that the lands here in question 
were not available and. could.not. have been granted after the with- 

~ drawal action of 1911. 

Finally, the Railway has argued that the 25 year nibsticn: on the 
life of the tramroad right-of-way granted it by this Department was 
invalid. The point is without merit. Moreover, the regulations of 
this Department. under which the right-of-way permit. was issued to 
the Railway’s predecessor made it clear that the permittee obtained: 


_ only a license which was revocable at any time by the Secretary of the ~ 
Interior in his discretion. 36 L.D. 567, 584; Thus, even if the 25 year — 


limitation had not been imposed, the right- of-way could have been 
terminated at the will of the Secretary. But, in the last analysis, the 
: language of the. Attorney ener: in 20 Ops. Att’y. Gen. 527,. 529 - 
(1898), is dispositive. | | 
¥ * % The company; javing: catered and occupied — under the license: and au- — 
_ thority of the Secretary * * * is in no condition to question that authority. ©". 
Accordingly, it is concluded that the Feather River Railway Com- | 
‘pany is using and occupying the public lands in question without 
proper authority. The cease and desist order of March 18, 1964, as 
modified by the show cause order of June 11, 1964, is hereby affirmed. 
“Insofar as the Railway’s Response to the show cause order may be 


considered an application. to continue use of the. panes 4 im question, a. 


— isdenied. 

Thisic isa final departmental decision. 

Joan A, Carver, JR, | 
Assistant esa of the I re 
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Contracts: Changed Conditions—Contracts: Unforeseeable Causes 


Neither weather phenomena nor alterations. in the physical features. of 
the work site caused by weather phenomena, after initiation of the process 

of contract formation, constitute changed conditions within the meaning 
of Clause 4 of a standard-form construction contract. Where the subsurface ~ 

' Inoisture conditions found when driving test holes are correctly recorded in 
the contract, neither the underground water encountered during contract 

- performance nor the earth caving induced thereby constitute changed con- 
ditions if they are caused by rainfall greater than that which prevailed. when 
the test holes were driven, irrespective of whether the excess rainfall was 

_. @ normal seasonal event: or was an abnormal and unusual occurrence. 
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Contracts: , Changed’ Conditions Contracts: Delays of: Government” 


Delay by the Government in performing its own obligations under a con- 
“tract does ‘not. constitute: a changed : condition within the. meaning of Clause 
4ofa standard-form ecoustruction contract. 


“BOARD or CONTRACT APPEALS 


This appeal pertains toa contract of the Bureau of Indian Affairs 
for the performance of road work on the. Navajo Indian Reservation 
in Arizona. .A major part of the work to be done under the contract 
was the construction of a bridge across Coyote Wash. The bridge was 
to be supported by concrete piles, that were to be cast in place within 
holes drilled in the floor of the Wash. The contract, which was dated 
April 30, 19638, was on Standard Form 23 (J anuary 1961 edition) and 
incorporated the General Provisions of Standard Form 293A (April 
1961 edition) for construction contracts. Neither’ ‘party has’ asked 
for an oral hearing, and the appeal will be decided on the basis of the 
“Appellant encountered substantial quantities of underground water 
in the course of drilling holes for the concrete piles. The water caused 
thé sides of some of the holes to cave before the piles could be cast and » 
made some of the holes too wet for the concrete to be poured. In order 
to overcome. these. difficulties, appellant placed casings in the holes and 
took other measures to dewater the site. Appellant alleges that the 
dewatering increased the cost of the pile operations above the amount 
included in its bid. estimates. It contends that the underground water 
was a changed condition within the meaning of the “Changed: Con- 
ditions” clause (Clause 4) of the General ‘Provisions, and that it is, 
therefore, entitled to an equitable adj ustment 1 in the contract price on | 
amount aeaned is $14, 434, 10. , 
‘The contracting officer, i ina decision dated. Fabra 28, 1964, found 
that the underground water was not a changed condition, since “the 
possibility of an excess amount of subsurface water was. 3 set forth i in 
aT he “Changed Conditions” glause Teads as follows: 
“The Contractor shall promptly, and before such conditions are disturbed, notify the 

Contracting Officer in writing ‘of: (a) Subsurface or latent: physical conditions at the site 
differing materially from those indicated in this contract, ‘or. fb). unknown physical :con- 
ditions at the site, of an unusual nature, differing materially ‘from those ordinarily en- 
countered and ‘generally! recognized as inhering in work of the: character: provided for in 
this contract.: The Contracting Officer shall promptly. investigate the. conditions, and if he 
finds that such conditions.do so.materially differ and cause an increase or decrease in the 
Contractor’s cost of, or the time required for, performance: of ‘this contract, an equitable - 
adjustment shall be made and the contract modified in writing accordingly. Any claim 
of the Contractor for adjustment hereunder shall not be allowed unless he has given notice 


as above required ; or unless the Contracting. Officer grants a further period of time before 
the date. of. ‘final payment under the. contract. If the parties, fall to agree upon the’ ad- 


General Provisions.” 
T5T-2TT—64—_3 
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the plans, and means and methods prescribed therein to cope with the 
— condition.” - From this- SeORIeD:, the: eee now. before us was timely 


taken. - 


Both parties to ie disptie: oe heavily upon, test: ne. dats set forth 
in one of the contract drawings (Drawing. C-7): :This-data:shows the 
materials that were encountered in each of five test holes driven in the 
immediate. vicinity, of the places where the piles for the bridge were 
to be located. It also gives certain figures which, according to a legend 
appearing on the drawing,. show the “Number of hours holes remained 
clean without any indicated caving of side walls.” The figures | so 
given are 6 for two holes, 18 for one, and 24 for the remaining two. 
It is conceded that caving. of the holes subsequently drilled: for the 
piles occurred at a much faster rate than these figures would indicate, 
and that the faster rate of caving was due to the volume of under- 
ground water present when the holes for the piles were being drilled. 

In evaluating the test hole data just described, the time when the 
test holes were driven would be an important factor. Data. obtained 
during the dry season, of the year would not necessarily reveal thé 
degree of caving that could be expected to occur during or just after 
the rainy season. Data obtained during a month in a year of normal 
rainfall would not necessarily reveal the degree | of caving that could 
be expected to occur during or just after the same month in a year when 
rainfall was abnormally high. In the instant case, however, the con- 
tract revealed nothing concerning the time when the test, holes, were 
driven.? _ 

The record shows that the test held were actually driven in mid- 
- December of 1960, that December is within the dry season of the year, . 

and.that in 1960 the month of December, together with the two pre- 
ceding months, was a ‘period when. the rainfall appears not to have 
varied materially from the normal pattern. The work of drilling the © 
holes for. the concrete piles was begun about October 1, 1963, and 
appellant gave. written notice of the alleged, changed condition: on 
October 7, 1963. The rainy season, according to findings of the.con- 
tracting officer which have not been controverted by appellant, ¢com- 
- prises August, September, and part: of October. It is conceded: that 
the rainfall in August.of 1963 was far greater | than the normal Pre: 
epianon for that month.’ 

-A- second portion of the ae upon which: the Go ae but 
not: appellant, relies is a note that appears on Drawing C6. This 
note is entitled. “Concrete Piles Oast-in-Drilled- Holes” and reads as 
follows: . a ag 


-? Drawing C7 is dated ‘gune. 1961,” ” ‘but’ it ‘would hardly be reasonable ‘to, ‘infer trom 
this. that the test holes were driven. Soring J Tune 1961, particularly, since the. drawing’ alga 
covered a number of other subjects.” ae : 
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All ities: shall -be:. concreted. “in, ‘the. dry.” If: moisture : conditions: prevént 
drilled holes from being concreted “in the: dry,” casings shall. be furnished, and 
all water pumped from holes before placing concrete. Remove casings while 
placing concrete. Elephant trunks long enough to reach within three feet of the 

pottom of the hole, and of such size ‘and flexibility to be maneuvered inside the 
reinforcement cage shall’ be: used. The, concrete:price, per' lin. ft., for’ “Concrete 
‘Piles Cast-in-Drilled Holes” shall include the drilling, dewatering; temporary 
casing. (it required), reinforcement steel, forming for pile extension, all concrete, 
and. any other. materials and labor required to complete the work. 


This note on the. drawings, the Government ‘contends, was a clear 


forewarning that. underground water might ..be encountered in 


quantities which would necessitate the use of casing and: of omer: de- 
watering measures. gee 
The Government also reaards as peur the Conditions Affecting 
the Work” clause (Clause 13) of the General. Provisions. This clause 
reads as follows: | Loe 
The Contractor shall be espounibie for having ene reasonably necessary 
_to ascertain the nature and location of the work, and the general and: local :con- 
ditions which can affect the work or the cost: thereof. Any failure by the. Con- 
tractor to do so will not relieve. him from responsibility for Successfully per- 
forming the work without. additional .expense to. the Government. The ‘Gov- 
ernment assumes no responsibility for any understanding ‘or representations 
concerning conditions made by any of its officers or agents prior to the execution 
of this contract, unless such. understanding or: ‘representations by the Government 
are expressly stated in the contract.’ 2, 
~The foregoing summary of ‘ib established facts aid salient contract 
provisions reveals nothing that, in the opinion of the Board, could be 
considered a changed condition within the meaning of Clanise A: That 
clause provides for the making of an equitable adjustment in the con- 
tract price if conditions are encountered during: performance of the 
work which fall within either of the two categories of changed condi- 
tions defined in the clause. The first category consists of, and is limited . 
to, “subsurface. or latent. physical conditions at the site. differing 
materially from those indicated in this contract.” The second cate- 
gory consists of, and is limited to, “unknown. physical conditions at the 
site, of an- iuenal: nature, differing materially from those ordinarily — 
gnnountered and. generally -recognized . as. inhering in “work, of : the 
character provided for inthis contract.”" E par? 
“Neither the expression “subsurface or. latent physieal roninene | at, 
the site” nor the expression “unknown physical conditions at’ the site” 
are apt methods of describing weather phenomena, such as heavy. rain; 
high winds, or’ low atmospheric temperature. This has: been, recog- 
°3 Generally similar ‘provisions. appear in Clause 2 of Standard Form 22 (January 1961 


edition) entitled “Instructions to Bidders.” ‘This form, however, is not’ among the docu-' 
ments which are Incorporated in the contract by ceprene reference, 
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nized in the decided cases, ‘which have consistently held that neither 
of the two categories of changed conditions comprehends storms, floods, 
or other forms of abnormal weather.‘ Likewise, it has been held that. 
neither of the two categories comprehends alterations in the physical 
features of the work site, such as the scouring of a river bed to a greater 
depth, that are caused by weather phenomena after initiation of the 
process of contract formation.® 

Appellant does not contend that the test hole data, as set forth in 
Drawing C-7, is an inaccurate indication of the subsurface conditions 
which existed at the time when the test holes were driven.. Nor does 
the record permit any inference that such data was inaccurate as to 
those conditions. The Government does not contend that the sub-— 
surface conditions actually encountered in the holes for the piles 
conformed to the test hole data, insofar as the volume of underground. 
water: and resultant propensity to caving are concerned. From the 
record it may reasonably be inferred that the difference between the 
indicated conditions and the actual conditions was due, first, to the 
eccurrence of the rainy season, and, second, to the abnormally heavy. 
rainfall of August 1963. Of these two causes, the second would appear 
to have been the more important. — 

~The performance of the pile operations at. a normally wetter time 
of the year than that when the test hole data had been obtained plainly 
was not a changed condition. - It does not fall-within the first category, 
since the contract contained no indication or representation concerning’ 
the season of the year when the test holes had been driven. » It does not 
fall within the second category, since the annual recurrence of the rainy - 
season is, of course, not :an-unusual or out-of-the ordinary event. 
There is no showing that appellant before bidding sought information 
as to the time of year when the test holes were driven, or that such 
information, if sought, would have been refused. In these circum- 


stances the risk’ that the test holes might have been driven during a 


normally drier period of the year than the period consumed 1 in contract 


4 Arundel Corp. ‘¥. United States, 103° Ct. Cl. 6838 (1945), cert. dented 326 ‘U.S, 752: 
(1945). (both, categories) ; Inter-Oity Sand &. Gravel. 0o., IBCA-128 (May 29, 1959), 66 I.D. 
179, 194-95, 59-1 BCA par. 2215, 1 Goy. Contr. pars. 430-82 (both categories) ; Barnard- 
Curtiss Oo., IBCA-82 (August 9,:1957), 64: LD. 812, 314-15, 57-2 BCA par. 1873 (second 
category) ; "Morrison-Knudsen Oo., CA-170. (October. 20, 1952). (second category.) ; ‘Pred. @. 
Koeneke, ASBCA No. 3163 (June 14, 1957 ), 57-1 BCA par. 1313, (both categories) ; Kucken- 

- berg Construction Oo., Eng. ‘C&A Board No. 507 (September 14, 1954) - (second category) ; : 
Annot, 85 ALR. 2d 211, 229 (1962). 

6 Arundel Oorp. v. United States, 96 Ct. Cl. 77, 115-16 (1942) (first category) ; Lom 
Building Oorp., ASBCA No. 3861: (May 2, 1957), 57-1 BCA par. 1308 (both categories) .% 
Ray Millis, Eng. C&A Board No, 597. (September 1,.:1954)., (second category); Dean 8, 
Hogden, Eng. C&A Board No. 68 (March 8, 1949) (second category). 

... Of, Osberg Construction Oo., IBCA~139 Suees o eee 66 LD. 354, 358, 59~2 ‘BCA 
par. 2367, 1 Gov. Contr. Dar. 703. ar nee Qe ee S AGRY fet 
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performance ¥ Was & isle ae appellant assumed under Clause 13 of the _ 
contract, as quoted above,’ — , 
The abnormally heavy rainfall of Angela 1963 5 and: its sonsenienead io 
in the form of increased. flows'of underground -water and of increased . 
caving, likewise were not changed conditions. We have previously 
cited some of the many authorities-which hold that weather phenomena 
and their consequences are not changed conditions. ‘The applicability — 


of these precedents to. the ‘instant case is reinforced :by the note on _— 


Drawing ‘C-6, ‘as quoted above. This note, by making provision for . 
the eonGneente that casing might need to be installed’ and: other 
dewatering measures taken, clearly precludes reading into the contract 
any indication or representation that the degree of moisture revealed 
by the test hole data would remain constant, ‘whatever’ might be ure 
vagaries of the weather, until the job had. been finished.® * 

' Appellant seeks to buttress its claim of changed soaiticns by alle: 
gations to the effect that commencement of the pile: operations was 
delayed because the bridge abutments—which. fell’ outside the scope 
of its contract—were not ready on time. Specifically, appellant al-— 
-_leges that its. crew and. equipment had to be removed from the job site 
during the week ending June 28, 1963, because: of incompleteness of 
the abutments, and that the latter were not actually completed until 
the middle of July. From these allegations it would seem that such 
time as may have been necessarily lost-on account of the abutments did 
not exceed onemonth. Appellant actually began pile operations about 
October 1, 1963. It does not appear that if the pile operations had 
been begun one month earlier, less underground: water would have 
_ been encountered. On the contrary, the subsurface formations would 
have had one month less within which to dry out after the abnormal 
rains of August. Since there is no proof-that the abutment delay had 
any adverse effect upon the working conditions actually experienced.at — 
the job site, there is no ground upon which that delay could be regarded 
as buttressing the changed conditions claim. 

Even if it could be found that some or all of the alleged increase 
‘in the cost of the-pile operations was caused by the unfinished state of 
the abutments, it would still be beyond the competence of this Board to 
allow additional compensation on account of such alleged increase. 
Delay on the part of the Government in fulfilling its own obligations A 
under a contract: is not a matter for which an equitable adjustment 1 in 

7 Of. Larsen-Meyer Constr uction Co., IBCA—85 (November 24, 1958),;-65 ID: 468, 469-70, 
58~2 BCA par. 1987. 

8 COf.. Promacs,. Inc., IBCA-817 (January 31, 1964), %1 I.D. 11, 17-18, 1964. BCA par. 


4016, 6 Gov. Contr. par. 116(a); J. A. Terteling & Sons, Inc., TIBCA-27 Decmnee 31, 
1957), 64 LD, 466, 484-85, Sr BCA par. 1539, | 
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~- the contract price may be made undér the “Changed Conditions” clause 


or under any other provision of this.contract.® 
The authorities upon which appellant chiefly relies are U: aed 8 tates 


7 v. Smith, 256 U.S.11 (1921) and United States v. Atlantic Dredging 


 Co., 258: U.S. 1 (1920). . In the Smith case supra, the Supreme Court. 
allowed recovery of additional compensation in connection with a 
dredging ‘contract where the contract described the materials to be 
removed, and: where a substantial portion of the materials actually 
removed ‘did not conform to that description. In the Atlantic Dredg- 


ing case supra, the Supreme Court allowed recovery where the con- 


- tract stated that the Government “believed” the materials were as 

described in the contract, where the Government possessed information. 

which indicated such description to be erroneous, where the Govern- 

ment did not: disclose this information to the bidders, and where a sub- 

stantial portion of the materialsactually dredged did not conform to. 
such description. Neither contract contained a “Changed Conditions” 

clause, and both cases were decided principally apn the basis of the 

doctrine of misrepresentation. — 

In contrast, the contract here anwolwed does not ae to deseribs 
the volume of underground water or the degree of propensity to caving 
that might be expected to:be encountered in the holes for the piles. It 
leaves these matters to the individual bidders for determination by 
each of them in the light of the data appearing on Drawing C-7, of 
such supplemental data.as a reasonable pre-bid: investigation pursuant 
_to Clause 13 would disclose, and of any other information which the — 
particular bidder may possess. As has been mentioned, it is not con-. 
tended that the data obtained through the driving of the test holes was 
: inaccurately recorded on Drawing C-7. Since nothing was misrepre-. 
. sented in the contract, the Smith, and Aanie ogg cecsione2 are 

not here in point. | 7 
. : : Conatinion 
ee is denied. fee Sa ee Be le 3 

7 - -Herserr J. Suaventer, A eting Chairman. 


Tie concur: 


Toms M. Dunston, M snder 
Joun J. Hynes, Member. | 
9 Commonwealth Blectric: 0o., IBCA—347 (March 12, 1964), 71 I.D. 106, 1964 BCA par. 


4186, 6 Gov, Contr. par. 262; Weardco Construction Oorp., IBCA-48 (September 30,.1957), 
64 LD. 376, 378-81,. 57-2 BCA par. 1440; Lam Building Oorp., supre note 5. 


QT PUBLIC: SERVICE: COMPANY OF NEW: MEXICO’ ei ADF 
‘PUBLIC SERVICE ‘COMPANY. oF. wey cagceness 


| NEW. MEXICO, a 
0554658 = | Deoided. Neo onbee 10; 1964 


Rules of ‘Practice: 1 Supervisory Authority of Seaiétary’ Ete 
. The Secretary of the Interior may assume ‘jurisdiction over an appeal to the 
Director, Bureau of Land Management, without walting for a decision by 
the Director. : . 
Rights-of- Way: Generally —Rights-of- Way: Act of March 4, 1911—Power: 
Generally 
“(The requirement. imposed by the Dasarenente regulations on an applicant 
- for a transmission line right-of-way that he agree to permit the Department 
to utilize surplus capacity in the line or to increase the ie aad of the line | 
for the transmission of power by the Department is valid. 
Rights-of-Way: Generally—Rights-of- Way: Act of March 4, 1911—Power: 
- Generally OE OP Se 
‘ ‘The existence of a contract between a power company and the United States, 
‘acting through the Atomic Energy Commission, whereby the company agrees 
to construct a transmission line from its. facilities to facilities of the Com- | 
- Mission and the, Commission agrees to. provide a right-of-way across land . 
__ under its jurisdiction in..Los. Alamos ‘County, has no bearing upon.and is 
not affected. by conditions. imposed by this Department upon a grant. of a 
right-of-way fora portion of the line across public land under the secieeen 
of this Department i in Sandoval County. ° 


ae APPEAL FROM THE, BUREAU oF LAND MANAGEMENT 


Public. Service Company of New Mexico has appealed. frou a de- 
_ cision dated August 21, 1964, by the manager of the Santa Fe, New 
_ Mexico, land office to he extent that the manager required the appel- 
lant to agree to the terms and conditions of 48 CFR, 1964 Supp., 
9934.41 (c) (5) as:a condition to the grant ofa a transmission Tine right- 
of-way to the appellant. 
Although the appeal would diomaally be considered as one to. the 
Director of the Bureau of Land Management, jurisdiction over it will 
~ be assumed in the exercise of the supervisory authority of the Secre- 


_ tary, and final Departmental action on it will be taken. 43 CFR, 1964 


Supp., 1840. 0-9(4) ; United States v. MV. Barong, 68 LD. 188 
(1961). 

- Public Service Baan applied pursuant to ‘ie act of March 4, 
1911, 36 Stat. 1253, as amended, 43 U.S.C. § 961 (1958), for a right-of- 
way across 2.829 miles of public land in Sandoval County, New Mexico, 
for the construction of a 115 kilovolt transmission. line. The line, 
which crosses nonfederal Jand as well, is to extend from generating — 
facilities of the company in Bernalillo County to Atomic Energy 
Commission facilities located in Los Alamos County, New Mexico. ° 
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In its application,’ which was filed:on July 29,1964, the company. 
asked that the provisions of 43 CFR, 1964 Supp. »» 2284, 4-1(c) (5) be. 
waived. These provisions, briefly, require an applicant. for a right- 
of-way for a transmission line having a voltage of 33 kilovolts or more 
to file a stipulation agreeing to allow this Department to utilize for 
_ the transmission of power any surplus capacity of the line or. to. in- 
crease the capacity of the line for that purpose.. “The. expense. is to 
be borne by the Department, and other detailed terms and conditions 
governing the exercise of the right.by the Department are. e prescribed 
in the regulations. 

The manager ruled that he could not waive the requirements of 
section 2234.4--1(c) (6). and that. the company maust. agree to those 
requirements. - 

_In its appeal, the company. penideally: en that the provisions are 
unreasonable, arbitrary, and unconstitutional. More specifically, ‘it 
states that the proposed transmission line was planned. and..agreed 
upon by the Atomic Energy Commission, acting.for the United States, 
that other officers and employees of the United States do not have 
authority to impose additional conditions in the contract between. the 
company and the Commission, and that if the right-of-way is denied | 
for failure of the company to accept the illegal terms and conditions 
it will be impossible for. the company to comply with the contract. 

The validity of the regulations under attack was thoroughly dis- 
cussed and sustained by a decision of the Director, Bureau of Land 
Management, dated May 28, 1964 (Los Angeles 096498), which was 
recently affirmed by the. Department in Southern California Edison 
Company, T1 I.D, 405. (A-30325, November 3, 1964).. There is no 
need to repeat the discussion. The only point requiring consideration 
in this appeal is the argument of. the company concerning its 
— contract with the United States, acting through the Atomic Energy 

~ Commission. 

A reading of the contract (Modification No. 2, Sapolsniantal fous : 
ment ‘executed November 18, 1963, to Contract AT (29-1)~1518) 
reveals no support whiisoover for.the company’s contentions. The. 
only provision in the contract relating to the construction of the trans- 
mission line and rights-of-way for the line is to be found in subsection 
‘Lec. of Article IJ. This subsection provides in part 

ce. The Contractor [appellant], in addition, agrees that it will construct, oper- 
ate and maintain at its sole expense a 115,000 volt * * * transmission line * * *, 
oe The [Atomic Energy] Commission agrees that, upon request of. the Con- - 
tractor, it-will enter into an agreement with the Contractor to provide a reason- 


_ able license, permit or easement (as may be selected by the Commission) for 
sufficient E Henb Or way, * for a reasonable length of ae to the Contractor ‘for 
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the construction and: neta dba of: said transmission ine: over: Go gsemiant synced 
‘and under the: jurisdiction of the Commission in. Los Alamos County. * * * ... 

* The last sentence quoted obviously pertains only to land under the 
jurisdiction of the Atomic Energy Commission in Los Alamos County. 
The right-of-way sought here‘is across public land under the jurisdic- 
tion of this Department in Sandoval County. Clearly: under the con- 
‘tract any other rights-of-way like all other elements necessary. for the 
contractor to provide the transmission line’ “at its sole expense” remains 
the contractor’s responsibility. © - 

It is plain too that this Department is ict attempting to impose any 
additional conditions in the contract. The matter of the right-of-way 
sought here and the conditions necessary to acquire it are wholly out- 
side the scope of the obligations mncor ace on behalf of the United 
| States underthe contract. | 

- The company. has’established no er for modification of the deci- 
sion of the Santa Fe, New Mexico, land office. 

Therefore, pursuant to the authority delegated to re Solicitor by 
the Secretary of the Interior (210 IM 2. an) ( ye 24. F R al 
ae decision appealed. i from i is aed. 


Enpwarp WEINBERG, =~ 
Acting Solicitor. 


NORA BEATRICE KELLEY HOWERTON 
A-30109 6, 28g Decided November 17, 1964, 


Color. or Claim of Title: “Applications—Color or Claim of Title: Good Faith 


A color of title application is properly rejected where the. deeds under which 
the tract applied for has been claimed have a description from which it is 
impossible to define and limit the tract applied for with: any certainty, and 
also where it‘appears that the appellant cannot establish a holding of the 

“tract in good faith for 20 years since she held it for less than that period 
and her immediate predecessor—in-interest was aware of the superior title 

-. in the United States when he conveyed to her.since he had previously filed a 
color of title application for the tract which had been rejected, and, there- 

.. fore, his s holding could not be tacked on to hers to cota nish the requisite 
ciao 


"APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Mrs. Nore Beatrice Kelley Howerton has appealed to the Secretary 
of the Interior from a decision by the Division of Appeals, Bureau 
of Land Management, dated Jw une 20, 1963, affirming a land olfice 


T5T—2i7, t—b4——4 


430: DECISIONS OF -THE DEPARTMENT, OF :THE INTERIOR [71: LD. 


decision rejecting her application to purchase a tract of land allegedly 
held by her under.a claim or color of title. The rejection was on two 
grounds: that the deeds through: which appellant claims the land: do. 
not describe it with any degree of certainty ;.and that the appellant 
had not shown that her occupation of the tract applied for was founded 
on any. reasonable basis for a belief that: the land was held. in. eacate 
aap under.avalidclaim.::..: - 

. The: agape application was, ; filed under ines Color. of Title AG 
1958, 67 Stat. 20%, 43 U.S.C. gg 1068, 1068a. (1958), a: as-a eee i claina, 
go deal snatad by. departmental seenlaticns,: 43. CFR, 1964 Supp., 
- 9214.1-1(b), formerly 43 CFR, 1964 rev.,140.3.. As provided by. the 
act, class 1 claims are those where. purchase must. be allowed if.it-is © 

shown to the satisfaction of the Secretary of the Interior that: .°. 
* * * a tract of public land has been held in -good faith and in ‘peaceful, 
adverse, possession by a claimant, his ancestors or grantors, under claim. or color 
of title for more than twenty years, and that valuable improvements have been. 
placed on: such land or some part thereof has been reduced, to. cultivation. * Oe OH, 

The appellant traces her color of title back to probate proceedings 
instituted in 1898 relating to the Estate of F. 8S: Quigley. ‘In 1899 
the probate judge authorized the administrator of the Estate to sell 
certain real property in the Estate. By a deed dated January 19, 
1900, the Estate conveyed certain property to Achilli Regozzio, who 
later conveyed to J. B. Holley, who in turn conveyed it to Hoyt Clay- 
ton Neer on May 26, 1917... It appears that Neer is the appellant’s 
brother. He conveyed it to their father, H. Clarence Neer, on May 9, 
1929, who conveyed the land to the appellant: by deed dated “Auzust 25, 
1952. In the probate proceedings and in all the subsequent: deeds, the 
description as’ to the tract which appeent claims” was: conveyed 
thereby is ‘substantially as follows: a 
A strip of land lying on the south boundary of the S.W. 4, of the N.H.% of 
Sec, 24, Tp. 26 N.R. 9 E. M.D.M., and lying between the south line of the Yale 
Placer Claim and north boundary of Crescent Town oe with the Douess barn 
and other improvements thereon.’. 

- The appellant also furnished a metes and bounds desorption of the 
claimed tract which was run for her by a private surveyor. From this 
description it appears that the tract is part of lot 7 of sec. 24 of the 
above mentioned township and is in Plumas County, California. 

i The land office decision and a atatement by + a title company dated July 10, 1961, on 
Bureau Form 4-1251, listing the conveyances, both apparently erroneously omitted the 
reference to the SW14 and simply described the land as lying on the “ “South boundary 


of the NEY, of see. 24.” A previous statement by aes same.company, ‘dated December 238, 
. 1960, gives the Geseription as above. . 
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The eeision elon ipomtad out that the SeecHi ation: In te. deeds fle 
_inadequate:and indefinite. It referred to the fact that the only mining 
claim shown on: county records as being-in. the immediate vicinity. of: 
the tract claimed which may have: been -used -in ‘the description is a 


"Yale Placer Mine,”. which was located by Daniel Doherty on June 29, . 


1901, and which had’ been “surveyed for location,” but that the. des 
scription of that claim would make its south. boundary: identical with 
the north boundary of the Crescent Townsite. Thus, as appellant 
concedes, there would be no in-between area. which vous ances the 
tract. described in the probate proceedings. - : 

- Appellant, however, objects to ‘the: firiding that tha: desorption is 
| inadequate to identify the tract, asserting that she was not. responsible 
for the description, but that the description was first given in the 
probate proceedings and. in the subsequent conveyances. She denies 
that the Yale Placer Mine is the same as the Yale. Placer Claim . 
referred to in the description because of the slight. difference in the 


- name and because the location notice of the Yale-Placer Mine was 


recorded after the description referring to a Yale Placer Claim had — 
been. used in:the probate proceedings and the first.conveyance in 1900. 
She states that there are several recorded mining claims of the same— 
name in other townships in the county and that therefore the Doherty 
claim may not. be the only Yale Placer Claim which could have been 
used and that there could have been another claim ‘which: was not 
indexed in the county records by that name. | 

The difficulty with appellant’s contentions is that she does not ate: 
factorily explain the reference to the Yale Placer Claim or show that 
there was. some identification. which could. be relied on by anyone 
referring to the deeds to ascertain where the tract is located on the 
ground. Indeed, she has submitted affidavits from residents of the 
area, who, although saying they thought she, her father, and brother 
_ were owners of the land they. occupied, also state that they” ee not. 
know of any Yale Placer Claim in the area. 

With respect to the fact that the Yale Placer Mine ions cover the 
area applied for, she alleges that it is not a valid mining claim because. 
it was abandoned the year after location by the failure of the locator 
_ to do the annual required assessment. She alleges that whoever pre- 
pared the description in the Quigley Estate proceedings must have 
been referring to another Yale Placer Claim or they were e mistaken as 
_ tothe physical location of the Doherty claim. 

- Inorder to give color of title to.an occupancy of land, the land must 
be held under. some deed or other’ instrument which describes’ ‘the - 
tract with some certainty. See Karvonen v. Dyer, 261 F. 2d 671 (9th 
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‘Cir. 1958). It is apparent that appellant still is not certain as to the © 
exact area which the deeds she relies on purportedly conveyed. : -Al- 
though appellant contends that the Bureau. decision overlooked. the 
invalidity of the Yale Placer Mine claim, the invalidity or validity of — 
that claim is not the criterion here insofar as determining whether a 
known boundary of that claim was a boundary of the tract for which 
- appellant alleges she has.a color or claim of title. . Likewise, the afii- 
davits showing no knowledge by persons in the area of any Yale Placer 
Claim do not help, for if no one knew of such a claim and if there is 
no recorded description of any other claim bearing that name or some 
other means of identifying its boundaries to which reference might be 
made, it would be impossible to ascertain the limits of the tract in 
question here since one of its boundaries is eopendens pon sscertnin- 
ing the boundary of the Yale Placer Claim. 

Aside from this problem, the description also appears to be in- 
adequate to establish the north boundary of the claimed tract. A 
letter dated August 1,.1961, by appellant’s surveyor explaining how 
he ran the survey fridicates: that he used an existing roadway to 
delineate the north boundary of the tract since the claimant was not 
occupying more than the area south of the roadway and.did not . 
desire land north of it, although appellant would apparently claim 
_ that there is land which lies between the roadway and the Yale Placer 

~ Claim. Thus, the tractappellant desires to purchase apparently is 
a smaller one than the one allegedly described in the deeds although 
the actual area so described remains undefined. In addition to the 
deficiencies in the land description already mentioned, it is noted also 
that there are no aids or-references in the description which would 
establish the limits of the east and west boundaries of the tract. 

‘The uncertainty and inadequacy of description also are relevant to 
the question of good faith which was raised in the decision below. For _ 
the purpose of this decision, however, it. will be unnecessary to discuss 
some of the points raised below and by the appellant since they are 
superseded by a more fundamental issue with respect to the require- 
ment of a holding “in good faith” for more than 20 years under the | 
Color of Title Act. 

- Assuming the good faith of ais appellant, it is noted that she had 
not held the tract for the requisite 20-year period when she filed her 
application on March 28, 1961, because she acquired her interest in 
1952 when her father deeded the tract to her. The Color of Title Act, 
however, permits the “tacking” on of a holding under color of title in 
good faith by the grantors or ancestors of a claimant to make up the 
requisite 20-year period so that the 20-year period here could be made 
up by a holding in good faith by appellant’s immediate predecessor- 
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in-interest ioe the lencth of time by which ais holding is ahort: 
See discussion on “tacking” and “privity” in 3.Am. Jur. 2d, Adverse 
Possession, § 58 (1962). The decision below indicated that one require- 
ment under the act:was lacking, that of good faith, because appellant’s 
grantor, her father, filed .a.color’ of title application, Sacramento 
036278, on December 11, 1944, for the same tract-as well as other land: 
That application was rejected and the.case closed on July 1,.1949, for 
_ his failure. to substantiate his right of claim. Appellant. states that 
she does not know why her, father’s application was not processed 
through to a final decision, although she is informed that. his BOTY 
did not supply a requested abstract of title. 
_. The fact that appellant’s father attempted to ‘obtain title Fron the 
United States and was unsuccessful is significant since it manifests'a 
- recognition by him of the superior title of the United States..-.An 
admission or recognition of the existence of a title superior to that of 
one claiming it has-been considered as breaking a statute of limitations 
and disrupting the continuity of adverse possession under State laws . 
recognizing the acquisition of title through adverse possession. See. 
3 Am. Jur. 2d, Adverse Possession, § 82 (1962) ; Meaders v. Moore, 182. 
— SLW. 2d 256, 125 A.L:R. 817 (Tex. Comm. of Apps. 1989). Although 
many State statutes giving rights ‘of title to persons holding under ~ 
adverse possession for a specified length of time do not, require that. 
there be a “color or claim of title” and “good-faith,” other. than ‘in | 
holding the land adversely to the interests of bee the Color of Title 
Act requires that there be both. 

Appellant appears to suggest that. she and others in hee family, . 
being lay persons, have held the land in good faith because they do not 
understand the technical meaning of the words. “title,” “fee title,” 

“patented,” or “unpatented.” ‘However, the Supreme Court has con- 
sidered whether an. individual acquired a right of title by prescription 
under a royal decree of Spain conferring ownership on those who had 
possessed lands for a requisite time under “ust title and in good faith” 
and held that, despite the grantee’s assertions and belief that he had ~ 
title, 1f public facts were known to him showing that the conveyance 
to him was void, 


he ‘would. not. be regarded as holding in good faith, within the requirement 
of the decree, because a man is not allowed.to take advantage of his ignorance of 


law. Tiglao v. Insular Government, 215 U.S. 410, 417 (1910). Ms 

This statement adequately answers any suggestion by appellant that _ 
her father had good faith ele his color i title Sec. was. 
mere ane ae s 
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It is apparent than that at least’ from the time appellant’s father 


filed his color of title applicaion he cannot be considered as having pos- 


-sessed the land under color or claim of title in good faith:as. required. 
Tt has been held under the Color of Title Act that any period of time 
during which a claimant knows or should know that title to the land 
is in the United States must. be disregarded in determining whether 
the land has been held: for 20 years in good faith adverse possession. 
Edward f. Harris, Sr, A-27785 (January 19, 1959). Also, it has been 
held that the possession of a grantor could not be tacked on to that of 
an applicant where the grantor did not have reason to believe that he 
had title to the land. » Thomas Ormachea, A-30092 (May 8, 1964). 
Further, even though land may have been occupied, improved, and_ 
held by someone else in good faith for more than 20 years under color 


of title, if a person acquiring the land is aware that title is in the ~ : 


United States, it has been held that he is lacking in good faith and 
has no right to a patent under the Color of Title Act. Anthony 8S. 

Enos, 60 I.D. 106 (1948) and 60-1.D. 329 (1949) ; Clement Vincent 
Tillion, Fr., A-29277 (April 12, 1963). In applying the principles of 
all of these cases, it is concluded that since appellant’s grantor could 
not have been holding the claimed. tract in good faith.at the time he | 
conveyed to appellant, this disrupted the continuity of any prior hold- 


_ ing in good faith even if such prior holding: were forthe statutory. — 


_ period, thus preventing the appellant from being able to tack on the 
- holding of her grantor: and his predecessors.’ ‘Therefore, she lacked a 


. holding of the tract in good faith for 20 years under a continuous 


chain of title. The lack of the statutory requisite of a holding in good. 
faith for 20 years by the applicant and her grantor in addition to the 
failure to substantiate that the claim was held under any valid descrip- 
tion identifying the: tract were. proper ‘bases tor the rejection of | 
appellant’s application. | 
Therefore, pursuant to the’ authority delebited to vite Solicitor = 
~ the Secretary of'the Interior ou DM 2. ee (a); 2 F. R. aie the | 


| decision ee fone is affirmed. 
Ervest F. Hom; | 
cr Solicitor. vs 


‘UNITED STATES v. ‘HUMBOLDT PLACER MINING COMPANY AND. | 
DEL-DE ROSIER: - 
80055. - Decided November 20, 196), 


- Mining Claims: ‘Contests —Rules of Practice: Goverment Contests ~ 


A determination of the invalidity of a mining claim by the manager of a land 
. Office is proper in a Government contest when. the claimant fails to answer 
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“within: the périod allowed: by ‘the: Henavientdia aie of. scuehines it ig: ge 
excuse that the contestee has brought an-action inthe. Federal district court 
to enjoin the contest proceedings and secured a temporary restraining order 
_ when thereafter. the restraining order is dissolved and, although the: con- 
_. testee appeals to the circuit court, he fails to have the injunction’ restored or 
4 anew one granted. ms rok ph teee Base eae 2% 


Mining Claims: Contests—Rules of Practice: Government Contests—Reg- 
. ulations: Waiver 


_ Where a mining ‘contest’ was initiatea by this Department and the “contestees 
_ . did not file'an answer put brought an“ ‘action to” enjoin the proceedings: in the 


Federal: courts and: secured a temporary restraining order against the pro-  ~ 


ceedings, put failed to obtain a further stay after the district court. dissolved 
the restraining order or otherwise to relieve themselves of the necessity 
of filing an answer to the contest complaint, the secretary will nonetheless 
entertain a ‘petition to have a belated answer accepted: where it appears that 
the litigation was continued inthe ‘appellate courts on the assumption of all 
_ parties and the courts that the contest proceedings ‘had been held i in abeyance 
cand no rights of third parties are affected. - ve wile ae ste 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT — 


Humboldt Placer Mining Company and Del de ‘Rosier have ap- 
pealed to the Secretary of the Interior from a decision of the Division 
of Appeals of the Bureau of Land Mariagement, dated April 24, 1963, 
affirming a decision of the Sacramento land office, dated February i : 
1963, which ‘rejected. their answer to an. ‘amended contest, complaint . 
against their placer mining claims and dismissed their motion to dis- 
miss the complaint. The Jand office decision was based on the ground: 
- that the answer and motion were not responsive to any action pending 
before the Department. of the. Interior because thee contest to which they 
were directed had been closed on October 11, 1960. : 7 rs 
On November. 19, 1954, the appellants filed ; in the ‘Shokanaiito Jand 
office their applications for patent to 88 placer mining claims located 
in ‘Frinity County, California.. On June 27, 1957, the United States: 


filed a condemnation action in the United States District, Court forthe. we 


Northern District of California to acquire. title to or outstanding ad- 
verse interests in’ certain public land in Trinity’ ‘County, California.’ 
The appellants’ unpatented | mining claims were located on. part or the 
land. ' | 

“There tier; on 1 May 15, 1958, this Sintd Sapartiade Bu of Land 
Management, brought a contest, No. 10-7 47, against 18 of the claims for 
which patent, applications had been filed, ‘al ‘of which were included 
in the condemnation action. The contest complaint charged that the 
. claims were invalid: for the reasons that the land i in the claims is non-" 
mineral, that there had been no finding of minerals j in sufficient quanti- _ 
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ties to constitute a discovery ‘within'the limits of the claims, and that 
two:of the claims embraced noncontiguous land:contrary: to: law.: :The 
appellants were properly served’ and: oa an ‘answer on: rid backs 16; 1008; 
denying the charges. vo 

complaint and ale mn n amended "oe containing | thes same care 
but limited in its application to.4 claims in their entirety and 9 in part.. 
The petition requested leave to file the amended complaint i in full sub- 
stitution for and amendment of the orem me ge The pepven 


a er 


to oon to lie petition and 30 dayst to. answer the amended complaint 

and that— a 5 * % 
Unless dettentser: file. an. answer to: the: Amended Complaint. in. this office 

within 30 days after service of this notice, . the allegations. ¢ of the Amended 

Complaint will be taken as confessed. 


The appellants filed no objection to the’ wetition fone on! heel 6, 
1960, the land office approved the amended complaint, effective March 
AG 1960, in full substitution for the original complaint. The land 
office again informed the contestees that unless they filed an answer to. 
the amended complaint within 30 days. after their receipt of it, the 
allegations of the amended complaint would be-taken as sondeesed: 
The appellants failed to answer the amended complaint but, within 
the 30-day period allowed for answer, they brought suit in the United 
States District Court for the Northern District of California against 
_ the State Supervisor and the manager of the Sacramento land office 
(Civil No. 8076), asking that. the defendants be enjoined from pro-. 
ceeding further against the appellants under the amended complaint or 
in any other similar proceeding seeking cancellation or nullification of 
their mining claims. On April 18, 1960, the day the complaint was 
filed, the District Court. issued a temporary. restraining order, as. 
prayed. Subsequently, on June-21, 1960, the: court sustained the: de- 
fendants’ motion to dismiss, noting in its opinion the pending con- 
demnation suit in the District Court and the contest in the Department, 7 
of the Interior.: The court ruled that the commencement of the. ‘suit, 
was not an irrevocable election by the Government of the court as a; 
forum ‘to try the issues in the contest. It acknowledged that. the 
court had jurisdiction | but pointed out that it might. await adjudica- 
tion .of special issues. -by- an administrative tribunal having. special 
competence or administrative expertise. ‘The court also acknowledged 
its power to enjoin further proceedings i in the contest but said. “there - 
isno, good: reason for the exercise of the power.” ”. Therefore, it ordered 
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that the eee reaming order issued on April 18, 1960, “he, ad 
it is, hereby vacated and dissolved.” . Final. judgment. was entered.4 in: 
the case:.on July 18, 1960... Humboldt: Placer, te: Company: v.. 
Best, 185, F. Supp. 290 (N.D. Cal. 1960). 

Oh. J; ily: 14, 1960, the land office issued an order 3 in Conteat 10-747, 
notifying the appellants that the land office was resuming jurisdiction 
of tle contest and that; because the 30-day period allowed for answer- 
ing the amended. complaint had almost expired when the suit for in- 
junction was commenced, the contestees were allowed an additional 15. 
days from receipt of the order within which to file an answer and that, 
if an answer was not filed, the allegations of the amended Somplaint. : 
would be taken as bontcaeed Counsel for the appellants acknowledged . 
receipt of the notice and thanked the manager of the land office for 
the extension of time but stated: 


Relative to ‘the resumption of jurisdiction of the Bureau, -I respectfully refer 


you ‘to. Rule. 73(a) of the Rules of Civil Procedure as to the time allowed.the. 
plaintiffs in said Federal Court case to appeal to the United States Court of Ap- 
peals for the 9th Circuit. At any time during that period, upon the filing of 


' notice of. appeal, the appellant is entitled to a supersedeas upon the furnishing 


of such bond as may be fixed by the District Court. 


On August 3, 1960, after the extended time for filing answer to the 
amended contest complaint had expired, the land office issued a deci- 
sion declaring that failure to file an answer within the time allowed 
was considered an admission of the truth of the charges against the 
mining claims and holding null and void the 4 claims in their entirety 
and the 9 as to the portions described in the amended complaint. 
Thirty. days were allowed. for appeal. On October 11, 1960, in the 
- absence of any action by the appellants, the land office jscuied a further 
notice declaring the contest-closed in the absence of an appeal from the — 
decision of August 3, 1960. . 

Meanwhile, on September 8, 1960, the appellants appealed to the 
United States Court of ‘Appeals for the Ninth Circuit from the deci- 
sion of the District Court dismissing the injunction suit, without, how- 
ever, obtaining or attempting to obtain an injunction. during the © 
pendency of the appeal under Rule 62(c) of the Federal Rules of Civil 
Procedure.. On August 18, 1961, the Court of Appeals reversed. the 
District Court on the proud that the Department of the Interior did. 
not retain jurisdiction to adjudicate the validity of mining claims on 


public lands after invoking the jurisdiction of a Federal district court ~ 


‘by filing a condemnation action in which it raised the same issue. and 
remanded the case for ad} udication of the validity of the: mining claims 
in:the condemnation.action. “Humboldt Placer Mining Company v. 
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Best, 293F. 24 553 (9th Cir. 1961). The Supreme Court granted cer- 
tiorari, 3868 U.S. 983 (1962), and on January 14, 1968, reversed ‘the 
circuit court on‘ the ground that resort to Sonderination ‘in order ‘to 
obtain possession of the mining claims did not preclude the United 
States, as titleholder, from adjudication of their validity. by admin- 
istrative procedures. Best v. Bumbolat Placer Mining Co., 371 U. S. 
384 (9th Cir. 1963). 

~ On January 29, 1963, nearly 214 years after Ae expiration of iis 
_period allowed. for fling an answer to the amended contest complaint 
against their mining claims, the appellants filed an answer. and a- 
motion to dismiss the complaint. On February 7, 1963, the land 
office rejected the answer and dismissed the motion on the eocad that 
they were not responsive to any action pending before the Department. 

“On‘appeal to the Director of the Bureau of Land Management, the 
appellants contended that the land office decision of February 7, 1963, 
- was premature and in violation of the injunctive order of the Federal 


court ‘and that it is a part of a design to split contest: proceedings:in. - 


order to harass the mining elaieante and to promote piecemeal] litiga-. 
tion. After the Division of Appeals affirmed, the appellants renewed 
these contentions in the appeal to the Secretary of the Interior and. 
also alleged that the reversal of the District Court by the Court of - 
Appeals caused the decision of the District Court to become a nullity 
and thus restored the. parties to the status they enjoyed before the 
District: Court’s decision so that they had the protection of the tempo- 
rary. injunction | restraining the land office officials from any further 
ve proceedings . against their mining claims. They asserted that the 
~ granting of certiorari by’ the Supreme Court did not restore any power’ 
of the defendants in the injunction s suit to meddle or interfere with their 
mining claims until after January 14, 1963, when the Supreme Court 
issued its decision, and after the expiration of the time allowed for 
filing a petition for rehearing in the Supreme Court. They requested 
that.the decision of the Division of Appeals be vacated and the con-. 
test remanded to the land office for consolidation. of all: the contests 
affecting land needed for the. reclamation. project and the determina- 
tion. of the. consolidated _ contest, in accordance with established 
procedures. . 
The departmental teptatiodia under. which the contest in question 
was commenced provides that— — | | 
‘The Government may- initiate. contests for any cause affecting ¢ the legality. or 
_ validity of. any-entry or settlement or mining claim.. (43 CFR, 1964 one 
1852.2-1, formerly 43 CFR, 1964 rev., 221.67.) 
_ . Within 30 days after ‘service of the complaint or after the last publication of 
ne notice, the contestee must file in the. office where: ‘the contest is pending an 
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answer specifically neater ane responding to the allegations of the complaint; 
together with proof of service of a copy of the answer. upon a: contestant * *. *.: 
(43 CFR, 1964 Supp., 1852. 1-6, formerly 43 CFR, 1964 rev., 221. 685° 221. 64. ) 

If an answer is not. filed as required, the allegations: of the complaint will be 
taken as’ admitted by the contestee and the Manager will decide the case without 
a hearing... (43 OEE, a Supp., eta) formerly. 43. ee rev.; - 
221. 65(a). - cA 

~ ‘When the appellants failed: to file an answer: to the ginal com- 
plaint within the time allowed by the land office order of July 14, 1960, 
they were clearly in default under the rules and it was entirely proper 
for the land office to declare the claims null and void in its decision of 
August 3, 1960. At that time, the District Court had dissolved the ~ 
temporary restraining order issued by it on April 18,1960, thus: freeing 
the land office of any restraint from. proceeding further with the 
contest. 

If the ippeliants Pee ‘furthest restraint on the. Departmental 
proceedings, as they apparently did, a clear course of action was open 
to them under the Federal Rules of Gaal Procedure. Rule 62 provides 

(a) * 8 ¥ Unless otherwise ordered by the court, an interlocutory or final 
judgment in an action for an injunction ee shall not be stayed ‘during the 
period after its entry: and until an appeal is taken or during the : ‘pendency of 
an appeal. The provisions of subdivision (c) of this rule govern. the suspending, . 
modifying, restoring, or eranhng of an injunction during ‘the pendency of. an. 
appeal. eee wa Peale Sie 
ee 2 ot ee e - ae e a * fae * 

(e) Injunction Pending Appeal. When an appeal is taken from an ‘interlocu- 
tory’ or final. judgment granting, dissolving, or denying an injunction, the court: 
in its discretion’‘may suspend, modify, restore, or ‘grant, an injunction during the 
pendency of the appeal upon such terms as: to:bond.or otherwise as. it considers 
- proper for the security of the Tights of the adverse party. ** * | , 

- This rule is completely plain that a final judgment, of a district aotict 
in an injunction action is not stayed during the time allowed for taking 
an appeal or during the pendency of an appeal unless a further order. 
is obtained. restoring or geen tne an Pyanoues Eee the: pendency. : 

ofan appeal. . 
~~ After the District Court: dissclved the einporicy rostiainitiea? Sas | 
in this case, appellants took no steps whatsoever under Rule-62(c): to 
have the injunction restored or a new one issued. They were inactive | 
despite express notice from the land office that it was resuming the 
contest proceedings and that if they did: not- answer the contest. com- | 
- plaint within the time allowed, the allegations of the complaint would 
be taken as confessed. All that appellants did was to file a notice of 
appeal. to the circuit court despite the express provision in Rule 62 (a) 
that an appeal does not stay a. judgment i In an an yonoHan action.. 
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There was a second course of‘ action available to the appellants be- 
_ sides seeking a restoration of the injunction under Rule .62(c). "They. 
could have filed ‘a request, under this: Department’s rules of practice 
for.ah extension of time to’ file an answer pending completion. of the 
judicial proceedings. 43 CFR, 1964. Supp. 1850.0--6 S(g), formerly 43. 
CFR, 1964 rev., 221.97 (b). | 

A third course of action.’ was ido. file the answer and to request the: 
postponement.of further proceedings until the litigation was termi- 
nated. 43 CFR,.1964 Supp. .» 1852.3-8, formerly 43 nce R, 1964 TeV } 
rapes (i ae | 
* The appellants availed thensslves of none of these courses of action. 
They stood therefore-in no pesition: to complain of oe default action 
taken by the land office. . | 

. This:would appear to dispose of the matter except | for the peculiar 
circumstance that litigation in the Humboldt case proceeded through. 
the circuit court and the Supreme Court with both parties and the 
courts apparently assuming that the proceedings in the Department. 
were still open and would remain open until-a final decision was ren- 
dered in the Humboldt case. As noted earlier, the land office rendered 
its decision declaring appellants’ claims to be null and void on August _ 
8, 1960, which was after the final judgment of the District Court was 
entared on July 18, 1960. On September 8, 1960, the appellants ap-. 
pealed from the District Court’s decision. Then on. October 11, 1960,. 
the land office closed the contest case because of the appellants’ failure’ 
to appeal from its August 8, 1960, decision. 

The administrative actions were apparently « overlooked i im the fur- 
ther course of the litigation. Thus, the circuit court, in its opinion. 
issued on August 18,1961, stated: 3 . 


* * * While we are not advised whether the district court has deterred further: 
vroceedings in the condemnation ‘action pending the final determination of the 


= administrative proceedings, it is clear from the following language of the district 


court’s opinion in the instant case that such action will be taken (Italies added). 
293 F.2d at 555. . 
This language reflected the clear Acasa of the court that the. 
administrative proceedings were still open, not that they had been 
finally closed on October 11, 1960, almost.a year earlier. ; : 
_. And, when.the case was before ‘the Supreme Court, that: court ae 
note a an. argument by appellants as. follows: _ . | 
- Respondents: protest, ‘Saying that. if they are remitted to the adininiatrative 
- proceeding, they: will suffer disadvantages in that the procedures before the. 
District Court,are much less onerous on claimants than those before the Depart- 
ment of the Interior. [footnote omitted]. We express no views. on those’ conten- 
tions, as each of them can appropriately be raised in the administrative proceed-' 
ings and reserved for judicial review (Italics added). 371 U:S. at 339-340. 
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"Thus the Supreme Court too assumed that: the administrative proceed: | 
ings would be resumed following its decision. 
~ In this unusual situation, although the appellants iivvited the land 
office action against them by their culpable negligence: in failing to 
have the injunction restored or to have their time for answering ex- 
tended, the. question arises as to whether = land office action must be 
aimed: 

The language of the pertinent: ese ent rule quoted elias is 
mandatory that if.an answer is not filed “the allegations of the com- 
plaint will be taken as admitted by the contestee and the Manager will 
- decide the case without a hearing.” 43 CFR, 1964 Supp., 1852.1-7(a). 
This rule has been strictly enforced from its inception and no devia- 
tions have been made. « This has.been go in‘Government contests? and 
private contests.2: ‘Thus the unbroken line of Departmental rulings 
has been that, where a contestee fails to. answer timely, the allegations 
of the complaint will be taken as admitted and a decision. rendered : 
against him. : | 

In view of the consistent rulings of thé epee aad the Sapa | 
lants’.clear and inexcusable failure to relieve themselves of the neces- 
sity of filing a timely answer to the contest complaint after the District 
Court’s dissolution of the temporary restraining order, the land office 
and the Division of Appeals were clearly correct in: crejecting the 
appellants’ belated answer filed on January 29, 1963. The question. 
that remains is whether the Secretary is bound to affirm the rejection 
and, if he is not, whether he should nonetheless affirm the rejection.. 

In United States v. J. Hubert Smith, supra, fn. 1, and in Karl D. 
Deuter v. John C. Slagle, supra, fn. 2, the Department. held that the 
Secretary could not waive the regulation providing for a default 
decision against a contestee if he fails to answer timely, citing Chap- 
man v. Sheridan-Wyoming Coal Company, 338 U.S. 621 (1950), and 
McKay v. Wahlenmaier, 226 F.2d 35 (D.C. Cir. 1955). In the Smith 
case, however, although a Government contest was brought in the 
name of the United States, the contest was. initiated by the United © 
States Forest Service of the Department of Agriculture. And, in — 
Deater vy. Slagle, the contest was one between private parties. In 
Government contest cases initiated by the Bureau of Land Manage- 
ment of this Department no ruling has ‘been made as to whether the 
- ~1United States v. J. Hubert Smith, 67 LD. 311 (1960) : ; United States vy. Raymer Garnett 
et al., A-28545 (January 31, 1961); United States vy. Henry Gilligan et al., A-28857 
_ (February 19, 1962) ;:United States v. Gifford Allen et al., A-28718 ‘(July 26, 1962) ; 

United States v. Ruben J. Garcia et at.,“A-28889 (July 380, 1962); United States v. Carl D. 

Jensen, A-28789 (August 6, aueen ; United: States v. Bradley- Turner Mines, Ine., eaaichans 
(November 19, 1963). 


2 Harl D. Deater v. John. O. Slagle, A-28121 (May 24, 1960) ; F. Don Wadsworth v. Don 
Farrell Anhder, Sr., 70 I, D. 537. (1963). 
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regulation may be ter by the Secretary 3 in cancel sircanistanees 
_. In view of the fact. that the contest proceedings here were instituted 
| by the State Supervisor: of the Bureau of Land. Management and that 
- the interests of third parties are not involved, and in view of the defi- 
nite impression of the circuit court and the Supreme Court that the 
contest proceedings had ‘been held in. abeyance pending a final decision — 
in the litigation, the Department will entertain a petition by the 
appellants to have their answer filed on January 29, 1963, accepted 
and to reinstate the.contest proceedings: The petition, to be accept- 
able, must be filed in the Office of the Secretary within 20 days after 
service of a copy of this decision upon appellants’ ‘counsel. 
Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (210 DM 2.2A(4) (a); 24 F.R. 1848), 
further action:in the case will be suspended for a period not to exceed 
20 days from the date of service of a copy of this decision on appel- 
lants’ counsel in order to permit ‘appellants to file the petition de- 
... seribed; if the petition is not.timely. filed, the decision ee from. 
; wl be afirmed without Further D notice. : - 


Fawn J. Barry, | 
| PONE: 


PARADISE IRRIGATION DISTRICT v. JAMES DUGUID AND 
| _ BERTHA V. DUGUID be e 


A-30125 | Decided November 20, 1964 
Mining Claims: Contests—Rules of Practice: Private Contests 


A determination of the invalidity of a mining ‘Gaim by the manager of a land 
office is proper in a private contest when the claimant fails to answer within 
the period allowed by the departmental rules. of practice; it is no excuse 

. that the contestee has brought an action. in the Federal district. court to 
enjoin the contest proceedings and secured a temporary restraining order 

- When thereafter the Testraining order is dissolved and, although the con- 

testee appeals to thé circuit court, he falls to have the injunction restored 
oranewonegranted, _ 


Mining Claims: Contésts—Rules of Practice: Private Contests—Regula.- 
tions: Waiver 


; “The Departiniéntal regulation providing that, where a timely answer is not 
filed in a contest proceeding, the case will be decided on the basis of the 
os allegations i in the conuplaint, cannot be waived i in the case of a private contest. 


“APPEAL FROM THE BUREAU oF LAND MANAGEMENT 


Si ames Duguid and Bertha V. ‘Duguid have appealed to the Secre- 
tary of the Interior from a decision of the Division of Appeals of the | 


442]: ‘PARADISE’ IRRIG: DIST. JAMES & BERTHAV..DUGUID 443 ~~ 
roa November 20, 1964. 


ieee of and Management dated July OA, 1968, sehion ened! a 
decision. of the Sacramento. land: office declaring aul. and. void the 
- Duguids’ Duguid-Clifford placer mining claim located for gold within _ 
the Lassen National Forest in Butte County, California. . The decision 
of the land office followed the filing of a complaint initiating a private 
contest against the claim based on charges that the land is nonmineral _ 
and that no discovery had been made:within the limits of the claim 
and the failure of claimants to file an answer denying the charges 
within the 30-day aia allowed by the Department’s rules. of 
practice. 2. . 
The claim in iiss isi was Slecnte in 1936. On March. 30, 1956, ths | 
U.S. Forest Service granted to Paradise Irrigation District a, special 
use permit to do preliminary exploration, to use an earth fill borrow 
area, and to construct a dam and reservoir of 6,000 acre-foot capacity 
to supply domestic water within thé: district. On April 2, 1959, :thé- 
Sacramento land office granted a right-of-way for Paradise Reservoir 
and Dam and the Paradise Irrigation District. built the dam and reser- 
voir. On May 19, 1959, the Duguids brought. an action in the State 
Superior Court for Buite County, California, against the Paradise 
Irrigation District asking $30,000 in damages for the occupation of . 
3.7 acres and the removal of 55 ,000 cubic yards of gold-bearing: gravel 
from their mining claim. | 
While this lawsuit was pending in the. State eoiine; the. Baradis 
Irrigation District filed.a private Contest, Na. 5740, in the land office 
against the claim, charging that the land within the boundaries of 
the claim is nonmineral in character and that no discovery of a valu-_ 
able mineral deposit has been made within the limits of the claim. 
The complaint stated expressly that it was filed in the Sacramento > 
land office and that, unless the contestees filed an answer within 30 
days after service of the complaint upon them, the allegations of the 
- complaint would be taken as confessed. The complaint was served 
separately upon the two contestees on February 18,1960. “ 
On March 10, 1960, within the 30-day period, the contestees brought 
an action in ihe Uiiied States District Court’ for the Northern Dis- 
trict of California (Civil Action No. 8059) against local officials of the 
Bureau of Land Management and an. Assistant Regional Solicitor, 
_ charging a conspiracy between them and the Paradise Irrigation Dis- _ 
trict to harass and annoy the contestees in the use and enjoyment of | 
their mining claim and requesting that the defendants be restrained 


from proceeding in any manner in connection. with the. contest. com-.— 


plaint and that they and their subordinates be enjoined and restrained | 
from issuing any notices or orders having reference to the contest 
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complaint of Paradise Irrigation District or from taking any action 
tending to cloud the: title to the contestees’ mining claim and that 
the contestees be awarded such damages as might be proved. The 
contestees challenged the validity of private contest proceedings. © ‘The 
court issued a temporary restraining order on March 10,1960... 

On March 16, 1960, the Duguids filed a new action in the same.court 

(Civil No. 8063) which superseded the earlier action. The Duguids — 

prayed for the same relief and on March 16, 1960, the court issued a 
temporary restraining order enjoining the defendants from issuing 
~ any notices or orders based upon or having reference to any contest 
complaint filed by Paradise or taking any action to cloud the title to 
the Duguids’ mining claim or “to cancel the same by any order or 
directive based upon or referring to said contest complaint.” . 

On June 10, 1960, the District Court held that the Bureau of Land 

Management had authority to entertain the private contest initiated by 
‘Paradise. It therefore granted defendants’ motion for summary — 
judgment and “vacated and dissolved” the temporary restraining 
order. Judgment to that effect was filed on June 21, 1960. 

On June 22, 1960, the State court granted the defendants’ motion for 
a stay of proceedings in the damage suit until the Bureau of Land 
Management should have rendered a final decision on the validity of 
the Duguid mining claim. 

The Duguids appealed on Aiaatiat 8, 1960, bin the apeinion of the - 
Federal district court, and on May 5, 1961, the Court of Appeals 
affirmed, Duguéd v. Best, 291 F. 2d 235 (9th Cir. 1961). The court ex- 
pressly auistained the validity of the Department’s regulations provid- 
ing for private contests. 

The Duguids petitioned the United States Supreme Court for a 
writ of certiorari, and on February 18, 1963, the petition was: denied. 
372 U.S. 906. 

On March 5, 1963, the Duguids filed an answer to the conte com- 
plaint in the Saccamianto land office. In this answer, they denied there 
is no gold on the claim and alleged affirmatively that there has been a 
finding of gold which it will pay to work. On March 19, 1963, the 
Paradise Irrigation District acknowledged service of the contestees’ 
answer and requested that the claim be declared null and void because 
of the contestees’ failure to comply with the applicable rule of prac- 
tice, 43 CFR, 1964, rev., 221.65, now 48 CFR, 1964 Supp., 1852.1-7(a), 
which provides that if an answer is not filed within 80 days after 
service of a contest complaint. 

Re the allegations of the complaint will be fakcan as admitted by the con- 
testee and the Manager will Gecise the case without a hearing. 
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“On a April 9, 19638, the land office declared the contestees’ mining claim 
null and void pacaiise of the untimely filing of their’ ‘answer to the _ 
contest complaint which, under the rule just quoted, constituted an. 
admission of the charges contained i m the complaint. i 

In their appeal to the Director, the contestees contended that the 
manager of a land office has no authority over a mining contest and 
_ that the land office acts only in the capacity of a clerk of court as a 
depositary of the contest complaint which long ago should have been 
turned over to a hearing examiner. The Division of Appeals affirmed. 
In their appeal to the Secretary, the contestees renew their previous _ 
contentions and: add the supplemental contention that the answer was 


filed in time to comply with the land office rule because it was filed 


within 30 days of the decision of the United States Supreme Court. 
_ The issue presented on this appeal is the effect of appellants’ failure 
to file an answer to the contest complaint within 30 days after it was 
served upon them. T he Depariment’s rules ¢ on the contests provide 
that— | . 

Within 30 ange: after service of the complaint * * * the contestee must file 
* * * an answer specifically meeting and responding to the allegations of the | 
complaint * *.*, 43 ala 1964 Supp., 1852.1-6, formerly 43 CFR, 1964 rev., 
221.64. gue ent 
and, as noted earlier, 


_ If an answer is not filed as required, the allegations of the complaint will be 
taken as admitted by the contestee and the Manager will decide the case without 
a hearing. * * * | 43 CFR, 1964 Supp., 1852. 1-7 (a), rorniprly 48 CFR, 1964 rev., 
221.65 (a). 

The appellants did not file an answer within 30 days after Sie were 
served. Instead, within that time, they brought their action against 
the local Buren of Land Management officials and secured a _tempo- 
rary restraining order which forbade continuance of the contest pro- 
ceedings. However, the restraining order was dissolved on June 21, 
1960, when the judgment of the District Court was entered. There- 
after, although the contestees appealed to the Court of Appeals, they 
took no action which prevented the re- running of the 30- day pened 
against them. 

Essentially the same facts were presented in United States v. Hum- » 
boldt Placer Mining Company et al., 71 I.D. 484 (A-80055), decided — 
today. In that case, there was involved a Government contest rather 
than a private contest but there too, after being served, the contestees, 
who were represented by’ the same counsel as the Duguids, elected not 
to file an answer but filed an action against the Bureau of Land Man- 
- agement officials to enjoin their proceeding with the contest. The 
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same United States District Court issued a temporary restraining 
_ order but dissolved it on June 21, 1960, the day it entered judgment 
against the Duguids... The cone tee in. the Humboldt case also ap- 
_.pealed to the. Court of Appeals but, as. here, took-no action to protect _ 
themselves against administrative action while the appeal was pending. 

In the Humboldt decision it was pointed out that Rule. 62 of. the 
| Federal Rules of Civil Procedure expressly provides that a judgment . 
In an action for an injunction is not stayed during the period after 

-entry. of. the: judgment: and until an appeal: is*taken or during the 
pendency of an appeal. ‘Rule 62 provides further that, when an appeal 
is. taken froma judgment dissolving an injunction, the court may 
restore the injunction during the pendency of the appeal. In the 
Humboldt decision it was noted that the contestees there could have 
but did not apply for a restoration of the injunction when they ap- 
pealed from the District Court decision. It was also noted that, in- 
addition or in the alternative, they could have requested from. the 
Department an extension of time to file their answer to the contest 
complaint pending final action in the litigation. Finally, they. could 
have filed an answer and requested postponement of further proceed- 
‘ings. They didnoneofthese. 

_ The Duguids had the same three courses of action open to them but 
pursued none of them. 

Despite the default of the contestees in Ht umboldt, we wood the , 
pertinent regulation, 48 CFR, 1964 Supp. 3 1852.1-7 (a), supra, because 
of the unusual circumstances pertaining in that case and because the 
-. rights of third: parties were not involved. The Humboldt contest 
was instituted by the Bureau of Land Management of this Department 

and there were no other governmental agencies outside of this Depart-. 
ment. involved or any other third parties. It was held that because of 

the absence of third ae the Suomi nee: rae! to waive the 

regulation. 

In the present proceeding we ‘are cpiseaed with a private contest 
instituted by the Paradise Irrigation District, an agency of the State 
of California. This makes squarely applicable the ruling of the. 
Department in Fart D. Deater v. John C. Slagle, A-28121 (May 24, 
1960). In that case, which involved a private contest against a 
homestead entry, it. was held that the Secretary has no authority to 
waive the pertinent regulation in order to permit a late answer to 
the complaint to be considered. See also F. Don Wadsworth v. Don 

Farrell Anhder, Sr., 70 I.D. 587 (1963). 

The Duguids, however: contend that the repelation 1s invalid bes 

cause it invests. the eee rather: than a » hearing examiner with 
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the authority to decide the case when an answer is not filéd'a as sfeniiced, 
_ They contend that this is contrary to the Administrative Procedure 
Act, 60. Stat. 287,.5.U.S.C. § 1001 et seg. (1958). They do:not, how-- 
ever, point to any provision of the act which is violated, and we are 
not aware of any. 

Section 11 of the act, 60 Stat. O44, 5 US. C. § 1010° ( 1958), provides 
for the appomtment of: such examiners as may be necessary for pro- - 
soodtnee under. sections 7 and 8 of the act. Section 7, 60 Stat: 241, 
5 U.S.C. 8 1006 (1958), provides for examiners to “preside at: ‘the 
taking of evidence” in hearings. Section 8, 60 Stat. 249, 5 U.S.C. 
$1007 (1958), provides for initial. decisions to be rendered by the: 
officers who presided at the hearings. There is nothing in the act. 
which provides for the procedure to be followed in cases where a 
hearing would be held upon a joinder of issues but issue is not joined 
because of a party’s default so that.no hearing is held. ‘In:short, there 
is nothing in the Administrative Procedure Act which requires ‘an 
examiner to act in the situation that'we have under consideration. — 

_- Therefore, pursuant to the authority delegated to the.Solicitor by . 
the Secretary of the Interior (210 DM 23a) (2) 5 ed E.R. ae 
the decison appeal from i Is affirmed. 


pee ea 
a nas fe 


. UNITED. STATES: v. E. Vv. PRESSENTIN AND DEVISEES oe THE 
H. §. ‘MARTIN ESTATE: | 


: A-80004 . | Decided NV. ae 2h, 1964, 


Mining Claims: Determination of Validity—Mining Claims: Discovery 


“To validate:a mining claim covering minerals for which. a market must be 
shown, it must appear that the. minerals provablys exist on the claim in such 
- quantities as will justify extraction. oo. 


Mining Claims: Discovery 


OA showing of the. probable existence- of hinerala: in sali, quantities as will 

: justify the further expenditure of labor and-money with a reasonable pros- 
pect of success in developing a valuable mine must be made to meet the test 

of discovery under the mining laws. 


Mining Claims: Discovery 


_ Where mining claimants have not shown. that: deposits of. tale and silica on 
+ their claims probably. exist in sufficient quantities to justify a “prudent: man 
, aa “in spendins his labor, and means with a reasonable prospect of developing 
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a soul aa ble mine, they have not’ made a discovery of valuable Gent 
. deposits. within the. meaning. of the mining laws.. 


Mining Claims: Mill. Sites 
- A: -mill site. is. properly declared invalid where ‘the (¢laim is not occupied or — 
used: for mining or milling purposes. - 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


EB aig -Pressentin: and. others have appealed to the Secretary of the 
Tatecion from’a-decision by:the Assistant Director, Bureau of Land. 
Management, dated March 6,-1963, which affirmed a decision of a 
hearing examiner dated February 93,1962, declaring six mining 
claims, Silica Lode No. 1, Silica: Lode No. 2, Silica Lode No. 38, Rock- 
port Lode No. 1, Rockport Lode. No.. 3,. end Rockport Lode No. 4, 
and a mill site, Silica Millsite, situated in-sections 10 and 15, T. 36 N., 
R.11E., WM. » Washington, within ue Mount Baker National Forest, 
to be null and void. -. 

On March 13, 1956, following | the filing of an paictow to pataat 
(Washington 01255) covering the seven claims, the United States, on 
the recommendation of the Forest Service, Department of Agricul- 
ture, brought charges against the claims on the grounds, among others, 


that no discovery of minerals had been made within the boundaries . © 


_ of the lode claims, that the land within the mill site is not being used 
in connection with a valid mining operation, and that there is not 
located on the mill site a mill or reduction works. 
After a hearing on September 13, 1956, the hearing examiner, on 
_ January 8, 1957, found that the deposits of tale and silica on the 
claims maase bacmined by underground methods, that the success of 
such methods would be dependent upon the sufficiency of material 
available for extraction, that the sufficiency of the deposits can be 
‘determined by prospecting and exploration, and that, although the . 
claims have.beenlocated for approximately 80 years, no such deter- 
mination has been made. He concluded that the preponderance of the 
evidence. presented at the hearing was that there had not yet been a 
discovery of a. valuable mineral deposit on any of the six mining 
claims. He found the mill site claim to be invalid for lack of use in 
connection with a valid mining operation and for lack of use in con- 
nection with a mill or reduction works. 
. Following an appeal by the claimants, the matter ° was, On December 
27, 1960, remanded for a further hearing. ipa 
‘After a second hearing on July 18, 1961, the hearing examiner, on 
February 23, 1962, again declared the claims to be null and void. 
He held that ‘tale has been found on Silica Lode No. 2 and that silica 
has been found on each of the remaining mining claims; that the © 
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quality of ‘thie tale and silica is satisfactory for sinithertial uses; ; that 
there is a market for talc and silica;.and.that.the claims are accessible 
to that market. He. found that, altioagh several thousand. dollars 
had been spent on the claims since the hearing in 1956 on road con- 
struction and in further exposing the silica deposits, no one has deter- — 
mined whether there is a sufficient quantity of material on the claims _ 
to be economically. competitive with the other sources of supply. He 
concluded. that the statement. presented at: the second hearing in the 
form of.a letter from Drury A. Pifer, in which Pifer gave his opinion 
as to the indicated and inferred tons of material on the.claims, might 
induce further effort on the claims but that it is not sufficient to induce 
a production program. He found that, despite the fact that talc and 
silica have been known. to be on the claims for many years and despite 
_ the fact that considerable effort has been expended on the claims, the | 
basic exploration necessary to determine. whether. the material can be — 
successfully marketed has not yet been completed. Hestated that 
until there is sufficient evidence to verify the marketability of the 
deposits, he could only conclude that the. contestees have not proved 
the existence of a valuable deposit on any one of the claims. He 
reaffirmed his decision of J anuary 3, 1957, aedae the mill site to De 
null and void. 

- The Assistant Directors in his decsioi of ‘March. 6, 1968, ation refer: 
ring to the necessity for a showing of present: tiatketability incon 
mection with’.claims. covering ionmeldls minerals ‘of. widespread 
occurrence in order to validate mining claims covering such materials, 
_ stated that the issue. posed by. the appeal was whether the contestees 
had refuted the Government’s.showing. that sufficient quantities of. 
commercial tale and silica-have not.been exposed on the lands to war- 
rant a.conclusion that there has been a discovery of:mineral deposits — 
of commercial value. He concluded that further exploration. work 
would be necessary to. determine the extent of the mineral deposits 
upon each of the mining claims and held: that the hearing. examiner | 
‘was correct .in declaring the. claims to. be null. and void. :He also 
affirmed the hearing examiner’s decision ‘as’ tothe. invalidity of the 
mill site... 0 = es, 

In their present sppeal, the contestses sented that the Aapistoatt 
Tractor failed to give proper weight to the. testimony. presented at 
the hearings dealing with the quantity of.talc.and silica on the claims 
and that. he has distorted the facts. presented. at.the. hearings in-erder. 
to reach a conclusion that the materials found on the claims are not: 
marketable. They accuse the.Department of having added to the. 
elements necessary to show marketability and contend that under the 
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recent trend of departmental ‘decisions iharketability has become the 
sole test of the validity of mining claims: es 
Considering the-general charge against doperlmnsntal aeesiane first; 
this charge-is one ‘which arises through a misunderstanding of the 
Department’s position with respect to the’ necessity for a showing of © 
marketability when the mineral dealt with isnot an intrinsically. 
-. yaluable mineral. The Solicitor recently reviewed the “marketability 
rule” -as applied tothe law of discovery and pointed out that the 
rule is but one aspect of the prudent man test applied over the years 
to determine the validity of mining claims. The Solicitor held that 
to determine ‘whether nonmetallic minerals not‘in themselves intrin- 
-sically valuable, and found in a great many places, are valuable min- - 
eral deposits within the meaning of the mining laws, Rev. Stat. § 2319 
_ (1875), 80 U.S.C. -§ 22. (1958), the application of the prudent man 
_ test requires that a market for the mineral must be shown. It was 
said unequivocally that the marketability test is only one aspect of 
the prudent man test “albeit a very important ‘aspect since in the 
absence of marketability no prudent man would seem justified in the 
expenditure of time and money.” The Solicitor stressed that each 
case must be judged on its own facts. 69 LD. 145 (1962). . 
The law is that where minerals have been found and the evidence 
is of such a character that a person of ordinary prudence would be 
justified in the further expenditure of his labor and means with a 
reasonable prospect of success in developing a valuable mine the re- 
quirement of discovery hhecessary to ae a ne claim has been 
met. 
| Implicit i in the Sdeae required to auetity a prudent. man in spend- 
ing his time and money to extract the minerals is a showing that the 
quantity of minerals on the claim is sufficient to justify his effort. 
~ Thus, even in: the case of intrinsically valuable minerals, to con- 
stitute a valid discovery upon a lode claim for which patent is sought; 
there must’ be actually and physically exposed within the limits 
_thereof a vein or lode of mineral- bearing rock in place, possessing in 
and of itself a present or prospective value for mining purposes. 
East.Tintie Consolidated Mining Claim, 40 L.D, 271 (1911). A dis- 
covery, to satisfy the requirements of the law, means more than a 
showing of isolated bits of mineral not connected with or leading to 
substantial value. It is not enough that the claimant may have shown 
that it is possible to detect: the presence of some minerals in the material 
removed from the’ claim and that this materia] was removed from 
1 Set forth by the Department in. Oastto ¥. Womble, 19 LD. 455 (1804), approved by 


‘the United ‘States Supreme Court in Chrisman ¥. Miller, 197-U.8. 313 (1905), and recently . 
reaffirmed | in Best et: al. -.¥: Humboldt: Placer Mining Co., 371 U.S. 384 (1963). 
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--velns.or-: piano, ‘United States. Ve. Toes: Lode Mining ae De: 
velopment Company, A=27090, (May: 11, 1955). " 

A fortiori, to validate a claim covering qoinerals for a a Saati : 
-tnust. be shown,: it: must appear: that the minerals probably exist in 
seh squant es ‘as will justify their extraction. United: States v. 
Everett Foster et al., 65 1D. 1 (1958) 3? United States.v.. Charles H. 
and Oliver M. Henrikson, 70.1.D..212'(1963).2 Otherwise. a prudent 
man.would: not.be warranted. in. spending his labor and-money:in.an — 
effort:to develop a valuable mine and he would not have such’ a. dis- 
covery. as would satisfy the pared urements of one TnI laws to: entitle 
him.to'a patent. 3 | 

Thus a disclosure of iitnerele'3 in apparently S icisat iat lities to 
make a mining operation worthwhile, i.e, a showing of minerals to 
such a probable extent: that, with - actizal. mining operations. under 
proper management, a profitable ‘venture may reasonably be expected 
to result, is required. - United S tates V. Santiam. ld a Mi ines; ine. ve 
A= 28292: (June 27, 1960). 

- While evidence. as to the quantity of avers: found on mining 
claims has often been discussed by the Department in connection with 
determining the marketability of minerals of widespread occurrence 
with no intrinsic value, the factor of quantity is an important aspect 
to be considered in determining whether any claim has: validity. 
Whether that factor is treated as being.a part of the showing required 
to establish a market for the minerals or as a separate phase of the 
prudent man test is immaterial since, in any event, before a claim can 
be considered valid under the mining laws there must be shown tobe - 
probably present on the claim minerals in. such quantities as, will 
justify the. further expenditure of labor and money. with a, mensontiole 
prospect of success in developing a valuable mine. 

This is not to say that the full extent of a mineral fiopoaiiar must be 
actually blocked out before the prudent man test is satisfied. It is 
required, however, that there be a preponderance of reliable evidence 
that the mineral deposit is probably of such, size that a person of - 
ordinary prudence. would be justified in spending labor ‘and money 
on the claim witha Teasonable prospect ‘of success in > developing a a 
valuable mine. 

_ We come, then to the one. part of the seulent man test ae the 

hearing examiner and the Assistant Director found the appellants had 
. 2 Affirmed Foster v. Seaton, 271 ¥. 24a 886 (we. Cir, 1959). ; ; 
: 3A firmed’ ‘by: the United States District Court in'and for the Northern District: of Cali: : 


fornia, ‘Southern Division, in Henrikson v. Udall, Civil No. 41749, on May 22, 1964, and 
now on appeal to the: Ue States Court oe Appeals, Ninth Cireutt. ree ¢ 
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not met to establish the validity of the six mining claims and to the 
appellants’ contention that proper weight was not given to the evi- 
dence presented at the near e as.to the quantity of tale and silica 
on the claims. _ 

_. The appellants cite two showings made at the hearings which they 
contend would support a finding that there are sufficient amounts of tale 
and silica on the claims to justify the issuance of patents. ‘They con- 
tend that this evidence has been misconstrued or ignored. One show- 
ing is Exhibit Q, produced at the second hearing. The exhibit is a 
statement by Drury A. Pifer in which he, on the basis of his field notes 
taken when he examined the property in August 1956, gave his opinion _ 
as to the tonnage of indicated ore and inferred ore on the claims.* 
Pifer’s estimates ranged from 200 tons of indicated silica and 700 tons 
of inferred silica, a total of 900 tons, on Rockport No. 3 to 80,000 tons 
of indicated silica and 166,000 tons of inferred silica, a total of 240,000 
tons, on Silica No. 3.. He estimated 50,000 tons of indicated talc and 
300,000 tons of inferred talc, a -total af 350,000 tons, on Silica No. 2. 

Pifer was present at the first hearing. He testified ° that he exam- 
ined the claims on August 15 and August 22,1956. He testified that 


he measured the tale exposure on Silica rods No. 2 to be 30 feet wide 


and. along the surface for a distance of about 100 feet.. Asked whether. 
there would be any: way of knowing what quantity of tale mea pe on 
Silica Lode No. 2, from the exposure he saw, he answered: 


No, there isn’t. The claim is covered by detridal [sic] material, forest duff 5 
windfalls, and the:rock in place has only been exposed on ‘both sides of the creek 
and in the.ereek bed. It may eontinue.. It very likely does... (1st T'r. 70.) --- 


Asked: 


From sour ‘experierice, would ; you say that a reasonably prudent man would be 
justified in. spending additional time and money to determine the extent of the 
location and whether or not: a peonrate epetenon could be obtained? ee 


He replied: 


Certainly ‘when ‘you have : a “discovery of this size, “it would be worth-while to 
continue developing it, exploring it, in order to determine if the body continues, 
in the first instance, and: how large and extensive it is in ane second, with the hope 


4Pifer stated that ne” was using. the dstamouly aocepied technical, definitions of the 
terms indicated ore and inferred ore. He quoted a definition’ of the terms: eon ‘Parks, 
R. D., Heamination and Valuation of Mineral Property (1949): 

“Indicated ore is ore for which tonnage and grade are computed partly form. specific 
measurements, samples, or production data and partly from projection fora reasonable 
distance..on: geologic evidence. The sites available for inspection, measurement and 
sampling are too widely or otherwise inappropriately spaced to outline the ore completely 
or to establish its grade throughout * * *, Inferred ore is-ore for which, quantitative esti- 
mates.are based largely on broad knowledge. of the geologic. character of the. deposit and 
for which there. are few. if.any samples or measurements... The estimates are ‘based on an. 
assumed continuity or. repetition for which there is geologic evidence.” ae . 

® Transcript, first hearing (hereinafter referred to as Ast Tr.), pp. 67-87. 


4471 ‘U.S: U. PRESSENTIN & DEVISEES OF THE H. A, MARTIN EST. 453 
. November 2h, 1964 


that it certainly will. make a payable proposition from: the mining ane 
. (1st Tr. 71.) » 

In describing the exposures of silica on the other claims, he repeat- 
edly. indicated that the claims should be explored more fully to deter- 
- mine the extent of the deposits (1st Tr. 74, 76-78). 

The testimony given by Milvoy M. Suchy, the government’s coral 
examiner, at the first hearing was that not enough work has been done 
‘on the claims to warrant a guess as.to the tonnage of tale that might | 

_be there, that the silica deposits have not been delineated, that there 
1s not enough silica exposed on some of the claims to say what the — 

extent of it is, that he found outcrops or float quite widely scattered, — 
that he found what he believed to be a silica boulder buried in the. 
_ bank which may be another parallel vein or a piece of float.? | 

' At the second hearing, after E. V. Pressentin had described the 


~~ work done on the claims since the first hearing, including stripping 


the tale dike, removing several hundred tons of talc, and stripping on. 
the silica claims, and after photographs of the claims, taken in May 
1961, had been introduced and after the Pifer statement had been dis-. 
cussed, ‘Herman Smith, a Government witness who mines tale from 
property which he Téneos: testified ? that looking at the claims. he was 
unable to form any ideas as to the quantities of the deposits. This was 
because “there is no way, only by development work, to prove that.” 
In reply to the question as to why this was, he responded that tale was 
not consistent, “it can cut off or fault * * *. You have to follow it 
in order to dadide whether ‘it is going on in or whether it is going 
down.” Responding to a question as to the silica deposits on the . 
claims he replied: “Well, they are just kidneys—they are pockets and 
boulders of tale. : ‘There i is nothing to indicate that it would go down.” | 
(2d Tr. 128-129.) w 

Suchy also testified at the second iene, He testified : ne there 
are three faults on Silica Lode No. 2, one of which had been discovered - 


a since the first hearing, that. where you have faulting and movement, 


you can not depend upon projection: because there is a possibility that 
the fault has moved the deposit, and that where there are faults ‘it 
would be “rather risky and unreliable to assign any definite tonnage 
on the small manifestations that are present; of what you can actually - 
- see in the exposed face and in the other exposed dimensions near the 


face” (2d Tr, 151-152). He described an exposure of silica on another 


‘of the: claims, stating that there are two combats shown in one of the 


$ ist Tr: 16, 21, 24, 28, 32, 36. 


t Transcript, second hearing (hereinafter referred to as 2a Tr.), PP. 116-140. 
§ Tr, 142-176. 
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photographs introduced in evidence and that there is another contact 
on that claim not shown in the photograph. . He said: 
| Now, what those contacts mean, I don’t know. I don’t know if that is a fault | 
of a Silica deposit striking. at right. cn to it or pa to it...I don’t know. 

(2d. Tr. 153.) os . 

With respect to the: Naaceibh of iriticated and interred: ore ‘that 
Pifer had made, he stated that such a projection is made on 
very early in the prospecting stage. There is an inferred or indicated ‘tonnage 
of a certain grade of ore, then it is right for doing considerable prospecting and 
exploration work, and by doing this work you are starting to delineate.. You- 
get more dimensions and eventually you get to the point where you may have a 
certain amount of proven ore that would justify your further investment. and 
the establishment of a. mine.. (2d Tr, 169.) 

‘The only evidence of significant quantities of tale and slice, on. the 
contested claims is Pifer’s projection of indicated and inferred ore. 
However, his estimate was based on notes made by him in his examina- 
tion of the claims in 1956. Yet his testimony at the first hearing was 
clear to the effect that: further prospecting and exploration were 
- needed in order to. determine the quantity of mimerals in the claims. 
_Pifer was not present at the second hearing so that his.estimate.was 
not subject to cross-examination. It seems perhaps significant that 
although contestees at the second hearing requested and obtained time 
to arrange for a taking of Pifer’s deposition, Which would become, part 
of the case record, they never did so. 

When. the Pifer estimate is considered ‘with the. shee ‘eioay: 
presented at. the. hearings, including his own at the first hearing, it 
cannot be accepted ‘as preponderating evidence,.or even substantial 
evidence, that the appellants have demonstrated that there are present 
onthe claims tale and silica in sufficient quantities to justify a prudent: 
man in spending his labor and means with a reasonable prospect of. 
developing a valuable mine—in other words, that a “valuable noineral — 
deposit” has been discovered. : 

We turn now to a poneider sion of the ean none that. the 
appellants contend has been ignored or not given proper consideration. 
This is the testimony given by J. G. Adderson at the second hearing. 3 
They contend that Adderson’s testimony shows that Adderson is ready 
to proceed at the present time with mining operations. on the claims, . 
_ that his company would proceed on the claims with a mining operation — 
which would not be of an experimental character but for. commercial 
purposes, and that, properly construed, his testimony shows a willing- 
ness to operate a mine and not just a willingness to explore. - | 
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Careful npinsideeation of Adderson’s testimony ® dees not, however, 
support the conclusion which the appellants reach therefrom. 

Adderson is the principal owner, operator, and manager of Manu- 
_ facturers. Mineral] Company in Seattle, engaged in the mining and 
preparation of various types of nonmetallics for various types of 
market, and one of the two local operators meeting the demand for 


talc. In 1958 and 1959, his company used some 500 tons of tale from | 


the Silica Lode No. 2 claim, which it got from Morgan Adair, who, 
-Adderson said, had a workiny arrangement with Pressentin. Asked 
whether he would say, on the assumption that the estimated total 
indicated and inferred tonnage on the claim was 350,000 tons, that an - 
ordinarily prudent man would be justified in expending additional 
time and money in an effort to develop this claim as a tale mine, he — 
answered “Yes” and added that he proposed to dothat. “I am hopeful 
that we will get together and work out an. arrangement whereby we . 
can proceed along those lines.” Asked: “Actually it is.a paying mine, 
or was. when talc was being taken out, is that correct?”, he replied: 
“Well, the operation ‘was on such a small scale at that particular tinie 
that I wouldn’t say that it was a money-maker, but it was not'a money- 
loser. It was done as an initial state in oats a oe TPs 
69-70. ) , | 
His testimony with respect to aia Was ; that his company was 
always studying and examining properties to. determine -available 


. known sources of silica for its type of use, that he has seen the outcrop 


on Silica Lode No. 8, that he had asked another person to make an ex- 
amination—“a cursory examination”—and to bring him samples, that 
he had examined those samples and feels that the material is definitely 
of interest to his company from a quality standpoint, that he is. 
familiar with the practice of estimating indicated and inferred ton- 
nages, and that the practice is standard: in the miming industry. 

Asked’ whether he had specific plans as-to further inspection of the 
property to see whether or r not it might | be operate a his company, 
he replied: . eh tee ee . 

Yes, we expect to get at that before this summer is over. We. are just now 
waiting to get some tangible evidence of our right to go in there and to ee 
itif we find we.can go ahead. (2d Tr. 75.) 

He was then asked what the nature of the operation Foul be. “How 
would : you approach it. from a tonnage standpoint?” His reply was: 
‘Because. of, the nature of our business; we look at these things-a little bit 
differently, particularly now on the’silica. It is a little bit different than an 


924 Tr. 65-97. 
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operator might whose sole interest was in metallurgical rock, for example. Our 
primary interest would be to: appraise -the property from the standpoint of the 
fine ground industrial material and primarily the construction. aggregate type 
of rock with the idea that we would open up ona relatively small scale until such 
time as our development had proved the quality and quantity for the metallurgi- 
eal, type ‘of operation, at which time we would certainly not turn our. back on -: 
that type of operation. The principal problem-in this metallurgical field of 
_ endeavor is to get adequate sampling and to determine the quality of.rock from 

that particular standpoint. You can sample the surface of these deposits from’ 
now until Doomsday and you are still not assured of anything; but once you - 
have the deposit opened up and you can take good cross: sections, then you are 
reasonably. sure. That is one other approach that can be. used and that is to - 
thoroughly drill the deposit; but that is a very costly type of operation in quartz. « 
and we choose to do it the other way because. we are more or less paying our 
way as wego. (2d-Tr. 75-76. ) 

Further stating: what his plan of operation would be, Adderson 
stated: 


Now, in some cases and under certain circumstances, you would diamond drill 
and outline your ore body completely before you ever started: to mine—or you 
might outline it up to a point where you were satisfied you had a sufficient 
reserve, ignoring what might be an addition to that, to justify the capital ex- 
penditures that are necessary to put it into operation. 

__. We, because of our unique market position in the type of materials we furnish; - 
we choose to do it.the other way because diamond drilling is just dead expense 
and it has to be amortized or lost if the deposit doesn’t develop. . 
We are going to do it the other way. We approach it from the standpoint of 
the small producing unit and pay our way as we go and at the same time open it 
up and as the material and quantity measures Up, we can proceed. (2d Tr.:78.). 


Asked whether, in his opinion, an ordinarily prudent. man would 
be justified in spending time and effort. to develop a paying mine | 
without knowing the proved tonnage, but on the basis of indicated and 


‘inferred tonnage, he replied : 


It depends on how you are going to develop. It is an sbeolibely firm rule, 
as far as I am concerned, that you don’t start building mill facilities until: you 
have proved tonnage adequate to justify the expenditure for those facilities. In 
the case of a situation such as we are contemplating, if detailed examination of 
the property indicates a reasonable tonnage of ore in our judgment—-and we rely 
entirely: on our judgment when we make. that decision—we will undertake to 
develop but not to put in mill facilities. at that point.; (2d Tr. 95.) | 

Asked whether the operation he was discussing would be an actual 

commercial operation, he replied : PSs. a! 
Very definitely. It would not be experimental. It would be with the-idea that 
' we were going to recover several years at least of ore from that property ; ; other- 
wise we don’t want. to introduce it into the market because | we would then have 
the obligation to our customers to continue to furnish that. type. ‘of ‘material. 
(24 Tr. 95. ) a. 
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| “Asked by the hearin examiner: “This is something you are going to | 
do, but haven’t done yet?. Is that right, as far as exploring the ton- 
nage?” Adderson replied: “That is correct.” (2d Tr. 95.) Asked 
whether on the basis of Pifer’s report giving the indicated tonnage he. 
would figure on a mining operation, he replied: “No. I just said that 
-we based upon our judgment ny Judgment of the indicated peunees 
(2d Tr:-97,): j 
It is somewhat: difficult to evaliai Andevon’ S basta: At fist 
reading it seems to support 1 the appellants i in the positive statements . 
made by Adderson that his company. is ready to commence a com- 
mercial operation on the claims, rather than an experimental operation, 
and that it intends to start with a small producing unit that would pay 
its way. as operations: continued. . However, a careful analysis. of 
. Adderson’s testimony raises.a serious question as to whether, in fact, - 
he was not really talking simply about a program of exploration. 
_ Adderson was on Silica No. 2 twice in 1958 and 1959. He had seen 
_ the silica outcrop on Silica No. 8 but not on the other claims; however, 
he had. asked Evan M..Johnson to make a “cursory” examination of 
the properties and to bring him:samples. (2d Tr. 69, 73.) Johnson 


testified that: he had made “very sketchy estimates” of quantities, that — - 


he was mostly interested in quality, and that he would not’be qualified, 
_ without further examination, to say whether. there was sufficient quan- 
~ tity.on the claims to justify an operation (2d Tr. 102-103). Adderson — 
said he would not figure on a mining operation on the basis of Pifer’s 


report, but on his own judgment of indicated tonnage. Thus, thereis . 


- no evidence that Adderson had any idea as to the amount of minerals — 


in the claims.’ Yet contestees would have his testimony accepted aS 2 


establishing justification for a person of ordinary prudence to spend 
labor and money with a reasonable ae of. gevelopine a valuable 
mine.on the claims, 

It‘is to be further noted hat: at the time ‘Addarson testified he was 
| simply “hopeful” of getting together with the contestees and working 
out an arrangement to develop the claims (2d Tr. 69). Even then it 
was not decided whether his company would-do the mining although | 
he thought it would probably contract it. out (2d Tr. 87). -This again 
. is hardly indicative of any considered evaluation of the facts leading » 
to an informed judgment as to the propane success of a mining opera- 
tion on the claims. 

It would. appear that ite only proper reading to be given to Adder- 
son’s testimony is that the quantities of tale and silica on the respective. 
claims are unknown and therefore a full scale commercial development : 
would not be warranted, that drilling to determine the extent of the 
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mineral deposits would be expensive and too risky, in the event the 
deposits were not of the size expected, and therefore that his company 
proposed simply to explore the size of the deposits by small scale min- 
ing, expecting to pay for the cost by selling the ore mined. In essence, 
Adderson’s proposal, whatever the words he used, was simply one for - 
an exploration program. 

_ The contestees have the ultimate burden of proving by a preponder- — 
ance of credible evidence that they have made a discovery on each of 
their claims. Foster v. Seaton, supra, fn. 2. The record as a whole 
' shows that they have not met this burden. It was, therefore, correct 
to declare the six lode mining claims to be null and void. 

The record shows further that the mill site is not being used or 
occupied for mining or milling purposes. ‘Therefore, and for the 
reasons fully set forth in United States v. Gilbert C. Wedertz, 71 I.D. 
868 (A~80126, October 15, 1964), the appellants are not entitled to a 
patent. on the mill site claim under the terms of section 2337 of the 
Revised Statutes (1875), as amended, 30 U.S.C. (a) (Supp. V, 
1963). : 
| Therefore, pursuant ti the authority delegated to the Solicitor by 
_ the Secretary of the Interior (210 DM 2.2A (4) (a) ; 24 F-R. 1348), the 

decision of the Assistant Director, Bureau of Land Menecoments, dated | 

March 6, 1963, is affirmed. 

Ernest F. Hom, 

... Assistant Solicitor. 


- CLIFTON 0. MYLL 
 A-29920 ss Decoded November 25, 1964 
Desert Land Entry: Cultivation and. Reclamation 


A desert land entryman on lands which are within and which benefit from a 
reclamation project must comply with the regular requirements of the desert 
land law as to cultivation and reclamation within the time fixed by that 
law and in addition must satisfy the requirements of the Peclamiatton law. 


Desert Land Entry: Extension of Time 


The rule announced in John H. H aynes, 40 L.D. 291 (1911), that a homestead 
entry of lands later proposed to be irrigated under the reclamation law is - 
not bound by the time limitation of the original homestead law does not 
apply to entries made after June 25, 1910. . 


Desert Land Entry: Extension of Time 


The extension granted a desert land entry by section 5 of the act of June 27, 
_ 1906, as amended, applies only where the entryman has been hindered, 
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‘delayed, or prevented from complying with the desert land law by reason 
of a reclamation withdrawal or irrigation project and the mere fact. that 
an entry is within the exterior limits of such a withdrawal or project. does 


not entitle an entry to the benefits. of the statute where no hindrance is 
shown. 


Dose Land Entry: Proof. 


‘Since there has been no prior determination of how long detoe water becomes . 
_‘available-a desert land: entryman has to comply with the requirements of 
the law for an entry suspended under the Maggie L. Havens case, a deter- 
mination of the time limit in the first case considering the problem cannot 
be considered as‘a retroactive eyeneon of the time limit to him. 


Desert Land Entry: Proof _ 


‘The period available to.a aaeart land eatevinan of an entry suspended ‘under — 

the Maggie L. H avens decision to comply with the requirements of the 

. desert land law after notice of the availability of water is given. him. is two 

years or the. time’ as in the entry at the time of suspension of the ony: 
whichever i is longer.. , 


7 : Equitable Adjudication—Desert Land Entry: Cultivation and Reclamation 


Equitable adjudication is properly denied to a desert land entryman who has 
‘neither cultivated nor reclaimed his entry within the time allowed by. law. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Clifton O: Myll has appealed to the Secretary of the Interior from 
' a decision dated December 14, 1962, of the Division of Appeals of the — 
- Bureau of Land Management, holding for cancellation a desert land 
_ entry within the Coachella Valley County Water District: in River- 
side County, California, for failure to comply with the requirements. 
_ of the desert land law within the eee life of the entry, as 
extended. 
~The esau land entry in aoe covering the NW14SW1, and the 
. SWwYUNWi; sec. 12, T. 5 S., R. 7 E., San Bernardino Meridian, was 
allowed to Mrs. May. E. Patton on J une 2, 1917. Under the desert 
land law, 19 Stat. 377, as amended, 43 USC. § 821 et seg. (1958), the 
entrywoman became entitled by allowance of the entry. to possession 
of the land for a period of four years during which time she: was_ 
“required. to. file proof. annually for the first three years showing at 
' least the minimum expenditures specified in the statute for improve- 
ments and to present final proof of the reclamation and cultivation 
of the entry within the 4-year life of the entry as required pies the. 
statute. 
_ Mrs. Patton filed the required annual. proofs, but, because she was 
unable to obtain water for irrigation, she asked for and obtained three 
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different extensions ‘of fies life ‘of the es The first was canted 
pursuant to the act of March 28, 1908, 35 Stat. 52, 48 U.S.C. § 333 
(1958), and continued her entry until J une 2, 1994. Further exten- 
sions continued the entry to. June 2, 1927, and June 2, 1930, pursuant 
to the act of April 30, 1912, 37 Stat. 106, 43. U.S.C. § 334 (1958), and. 
the act of February. 25, 1925, 48 Stat. 982, 43 U.S.C. § 336 (1958). 

. However, both of hess latter extensions were unnecessary because, 
before the first of them. was allowed, the Department had adopted a 
policy of suspending a certain class of desert. land entries into which : 
‘Mrs. Patton’s fell. On October 11, 1923, the Department of the In- 
terior held expressly in Maggie a a AVENS, A-~5580, that the Havens’ _ 
desert land entry and all other entries similarly situated, i.e., entries 
on public land withdrawn. for development within and asa part ofa — 
Federal reclamation project, should be suspended “until water for the 
irrigation of the lands * * * becomes available” or until the suspen- 
‘sion should be revoked for any other sufficient. reason. The land in 
the Patton entry was included in a reclamation withdrawal effective 


October 19, 1920, pursuant to section 3 of the act of J une 17, 1902, ae 
32 Stat. 388, 43 U.S.C. § 416 (1958) ; this, the entry was in ‘fact sus- 


pended wider the Havens case, as the decisions below: recognized. | 

Mrs. Patton died on January 28, 1929, while her entry Sinained 
in a suspended status. Her heirs. took no. note of the entry imme- 
diately thereafter. 

On-April 19,1954, the Secretary of the Interior issued Public Notice: 
: No. ae Coachella Division, Boulder Canyon Project, covering certain * 
land. ‘Watkin the Coachella Valley County Water District, specifically 
including the Patton entry. ‘The notice announced the availability of 


irrigation water for several suspended homestead and desert land 


entries within the Coachella Water District and made other unentered 

_ land available for reclamation homestead entry. att rs 
‘The Bureau of Reclamation sent an informal notice Seem peeta =o, 

by a copy of Public Notice No. 1 to.Mrs. Patton at her address of 


record by registered mail on June 3, 1954, in an attempt to give her. 


_ personal notice of the availability of water for her entry. Notice was _ 
also given by the publication of Public Notice No. 1 in the Federal 
Register on June.5, 1954, 19 F.R. 3340, by publication of the descrip- 
tion of the notice in local newspapers, and by posting on the bulletin | 
board of the local post office. The informal notice told Mrs,. Patton 
that she could obtain information and advice pertaining to the re- 
-. quirements for submission of final proof from the local land office. 
The records of the entry do not indicate whether this notice was re- 
ceived or called to the attention of Mrs. Patton’s heirs. In any event, 
no action was taken in response thereto until September 19, 1956, when 
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C. F. ee edaaniny to represent all of the heirs, notified the land 
office of Mrs. Patton’s death and inquired as to the status of her entry. 


In.a letter to Patton dated December 10, 1956, the land office man- — 


‘ager reviewed the history of the entry, pointed out that water was 
_.then available, and stated: | ae 

* * * final proof must be submitted as to “parm Unit No. 1 Pte ” on or before 
J uly 2, 1958.. The entry is no longer in a suspended status, and, if acceptable 
final proof is not submitted on or before such date, the entry. at be bas 
to cancellation." : 

Meanwhile, sometime i in 1955, Myr, on checking ee assessor’s rolls 
in Riverside County, California, found the land in the Patton entry 
listed as public land of the United States. Further investigation dis- 
closed the’ existing desert land entry, and inquiry at the land office . 
led him to one of the May E. Patton heirs. Myll obtained quitclaim — 
deeds from a number of persons and subsequently opposed the claim 
of Mary E. Kindy, who also claimed to be an assignee. of the Patton 
heirs. Proceedings before the land office resulted in approval of the | 
assignment of the entry to him and disapproval of the See 

‘to Mrs. Kindy. - 

During these Happens: Ran dolph Ritchey bron kt a. contest . 
against the entry, charging that final proof had not been submitted 
within the time allowed by law. This contest was dismissed’ on the 
ground that Ritchey had not served notice of his contest upon any 
-. of the heirs of the entrywoman and that his charge was not a proper 

basis for contest: because it presented an issue to be determined on 
~the basis of the records of the land office and not on extrinsic evidence. 
On Ritchey’s appeal this decision was affirmed by the Director of the 
Bureau of Land Management on August 8, 1960, and the Director’s 
decision by the Secretary of the Interior. Randolph. Ftitchey v. Ce : 
ton O. Myll and Mary BE. Kindy, 68 L.D.269.(1961). 

In response to Ritchey’s further argument on appeal that ne sus- 
pension of the Patton entry was terminated when water became 
available to the entry, the depar tmental decision said : | 

* * * Since, as we have seen, the facts relating to the availability of water 


were shown by the records of the Bureau of Land Management, the termination - 
of the suspension for this. reason would not cure, the defects. in appelaat s 


iThe manager determined. the expimadion’ date of the entry “by adding to the fies ons 


July 3, 1950, on. which water first: became available for land in the entry the 8-year devel- 
opment. period provided for in Public Notice No. 1. While this method of: establishing 
the life of the entry was not proper, the letter does demonstrate that as early as 1956, or 
' three years before Myll filed his assignment, the record indicated that the obligations of 


the desert land law had to be met and that there was a limit to the. time for filing final « i 
_.. proof. 
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contest complaint. It might, however, afford ‘a ‘basis for the initiation of pro- 
ceedings by the Department to cancel the ‘entry, if. it in- some way put the 
entrywoman or her heirs in default. 

The record of the Patton ‘entry should be carefully examined to: determine 
when the suspension of the entry terminated, what obligations under the desert . 
land law and the reclamation law it then became subject to, and whether these 
obligations have been timely met. If it is concluded that the time for filing . 
final proof has passed and that the entry is subject to cancellation. on that 
ground, then proceedings should be initiated: pupuant to 43 CFR 232.34. Id. at 
272. ; 

The case was remanded for further _ proceedings in the land office 
consistent with the Secretary’s decision. 
_ . In the meantime, Myll was proceeding with the preparation of the 
entry for cultivation. As soon as he received the Director’s decision 
of August 8, 1960, affirming the land office decision approving the 
_ assignment es without. waiting to learn whether this decision 
would become final either-for want of an appeal or because of affirm- 
ance by the Secretary of the Interior, he had the entire 80 acres sur- 
veyed and staked for leveling and 13 acres leveled, and he installed 
an underground concrete pipe irrigation svete. and fertilized, .. 
planted, and irrigated the 13 acres. He paid the water rental charges. 
of the Coachella Water District that had accrued since the announce- . 
ment of the availability of water and the current charges for water’ 
delivery to irrigate 13 acres in 1960. He refrained from further de- 
. velopment of the entry when he learned of Ritchey’s appeal to the 
Secretary. On May 1, 1962, the land office notified him that the | 
life of the entry had See He then leveled more land, furrowed 
and irrigated 20 acres several times, installed more concrete pipe’ 
and fixtures. He thereafter halted all development work, upon advice 
of counsel, after he had talked with land office officials and learned. 
that in their view the suspension of the entry had terminated before 
he became interested in the land. He now claims a total expenditure 
— of $19,913.92, including 87, 000 for sonia non of the interests of the 
Patton heirs. 

The land office notice of May 1, 1962, also informed Myll that he 
should take immediate action joan toward submission of final proof 
or show cause why the entry should not be canceled for noncompliance 
with the requirements of the law. Myll appealed and requested a. 
hearing. The Division of Appeals, in its decision of December 14, 
1962, affirmed the Jand’ office.and in a supplementary decision dated 
January 23, 1963, denied the request for a hearing. Myll has again 


appesied to the Secretary. 
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“Myll sateas first: that he must: meet only ihe. Sr for 
reclamation proof for which there is no time limit for compliance. 
This contention is not well taken. All those who enter on reclama- 
tion land or who have entries on land which benefits from a reclama- 
tion project must comply with both the requirements of the law under. 
which their entry was made and of the reclamation law. For exam- 
ple, a homestead entryman on a reclamation project must comply 
with the residence and cultivation requirements of the regular home- 
stead law or suffer cancellation of his entry. Hulse v. Griggs, 67 
LD. 212 (1960) ; 48 CFR, 1964. Supp., 2211.7-6(d), formerly 43 CFR, 
1964 rev., 230.41, 230.46. While it is true that the reclamation law 


demands that the entryman cultivate more of the entry, the increased 


obligation is in addition to, not in lieu of, the requirements of the 
ordinary homestead and desert land acts. 43 CFR, 1964 PuPe: ee 
2911.7~-6(a) (4), formerly 43 CFR, 1964 rev., 230.44. 
~Myll next argues that under the doctrine announced in J Tobe H. 
Haynes, 40 L.D. 291 (1911), the time limit for compliance could have _ 
been set out in the first. public notice but that, this procedure not 
having been followed, no time limit for coriplianée has been. estab- 
lished. While the Haynes case did hold that the 7-year time limita- 
tion of the original homestead law, Rev. Stat. § 2291 (1875), did not 
apply to homestead entries upon lands later proposed to be irrigated 
under the reclamation law, the Department thereafter made it clear 
in the pertinent regulation, 43 CFR, 1964 Supp., 2211.7-6(a) (4), that 
the Haynes case was limited to entries made prior to June 25, 1910.2 
Since Mrs. Patton’s entry is a desert land entry. made.1 in ae it does 
not come within the scope of the # aynes case. 
Myll also argues that the entry is entitled to the Ganahts of section 5 
of the act of June 27, 1906, 34 Stat. 520, as amended by the act. of 
June 6, 1930, 46 Stat. 502, 43 U. S. C. sae (1988). Section 5 provides 
in part: | oa 
eis where any bona fide desert-land entry has been. or may be embraced within 
the ,exterior limits of any land withdrawal or irrigation project under * * * 
[the reclamation law] and the desert-land entryman has been or may be directly 
_ or indirectly hindered, delayed, or prevented from making improvements or 
* from reclaiming the land embraced in any such entry by reason of such land 

2'This is the: date of the act prohibiting entry on reclamation renerved lands. until the 
Secretary had established the farm unit and water was available. 36 Stat. 836 (1910), 43 
U.S.C. § 486 (1958). 


It is also the date of an act (36 Stat. 864) granting a leave of absence to homesteaders 
who had theretofore made entry on lands proposed: to be irrigated under the reclamation 


_ law until water became available. In addition, the act of April 30, 1912, 37 Stat; 105, 


excused entrymen. who made entries prior.to June 25, 1910, from-compliance with resi- 
dence requirements on land to be irrigated prior to the time when water became available. 
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withdrawal or irrigation sreieet, the time during which the dcservland entry- — 
man has been or may be so hindered ,delayed, or prevented from complying 
with the desert-land law shall not be computed in determining the time within 
which such entryman has been or may be required to make. improvements or 
reclaim the land embraced within any such desert-land entry: * * * | ; 
Myll contends that the mere fact that the entry is within the. te 
of a first form withdrawal constitutes hindrance and brings him 
under the act. In a similar case involving lands in sec. 20, 'T. 5 S., 
R. 8 E., S.B.M., the Department rejected the same argument aad held 
that the relief provisions of the act are not available where, as here, 
the method of irrigation was to be by use of water to be procured 
from wells sunk in the lands, and there is no showing that the with- 
drawal prevented the’ entryman from carrying. out his original plan. 

Donald K. McLennan, 53 I.D. 21 (1980).8 That the withdrawal was 
~ no hindrance to Mrs. Patton is evident from the fact that in neither 
of her three applications for extension did she allege that it was. 

- But, for reasons set. out below, the statute would, not help Myll, even - 
if it covered his entry. 

Myll also urges that to set a date for filing final desert land proof 
which he cannot meet will be, in effect, to apply a time linnit to him | 
retroactively. 

No cases have been called to our attention, and we have found none, 
_ which have ruled upon or discussed the time within which an entry- 

man holding an entry suspended under the Havens case must comply © 
with the requirements of the desert. land law after water becomes 
available. The problem, then, is one of first impression and its resolu- 
tion cannot be said to constitute the retroactive application of a rule 


to the entry nor a change of a previous practice, to the disadvantage of 


the appellant, first announced in this decision. Therefore, it is our 
opinion that there is nothing improper in concluding that the time has — 
passed which the entrywoman or her successot's had for Pens their 
obligations under the desert land law. 

The primary issue, then, is how long after water became available 
did the entrywoman or her successors have to comply with the els | 
mentsofthedesertlandlaw. = on" e 

The record shows plainly that the entry allowed i in 1917 had? run - 
for the statutory 4-year life of a desert land entry and would have * 
expired. in 1921, except for a 3-year extension that was added to the » 

_ statutory life of the entry at that time. The. entry was, as we have 
seen, suspended October 11, 1923, by the Maggie LZ. Havens decision. 


ae There were then 7 months and a1 or 22 days of the first 8-year exten- 


3To the same effect : Frank O. Jones, 41 L.D. 877 (1912). 
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: sion, sia ran to Fame: 2, 1924, remaining in the axiendad life of the 
entry. This period was, in the absanics of a continuance of the suspen- 
sion for a further period of time or a further extension of the entry, 
the only time remaining for the completion of the requirements of 
the desert land Jaw when the suspension was lifted in 1954. It is. 
arguable, therefore, that in the case of a Havens entry, the entryman 


is entitled, upon termination of the suspension, only: to the time re- ~ 


maining in the life of his entry at the time when the SUSpeusLOH became | 
effective. ; : 

This conclusion, however, would be meaningless 3 in cases where very. 
little time remained 4 in the life of an entry at the time when the entry 
was suspended. For example, if only a week remained it would be 
impossible to.assume that the entryman could meet the reclamation 

_and cultivation requirements in the week ensuing after the suspension 
was terminated. . The question then is whether a. minimum period can 
be fixed upon the termination of a Havens suspension which will give 
the entryman a reasonable time to meet the reclamation and cultiva- 

_tion requirements. An answer is suggested by a. relevant: atatutory 

“provision, 

As we have seen, section 5 of the act of June 27, 1906, as amended, 
Supra, provides that if a desert: land entry has beck: eiracsd within 
the limits ofa’ reclamation withdrawal which hinders or delays the 
entryman in improving or reclaiming the land the time during which. 
the delay persists shall not be computed in determining the time within | 
which the entryman is required to make improvements on or reclaim 
the land in his entry. See 43 Cree 1964 Supp. 35 2226. <1 (a); soreoHy 
43 CFR, 1964 rev., 230.101. : 

Section 5 of the act of June 27, 1906, as amended, supra, contains = 
- the following proviso: | : ; , - 

oe Provided, That if after investigation t the irrigation project has been or 
may be abandoned by the Government, time for compliance with the desert land 
law by any such entryman. shall begin to’run from the date of notice of such 
abandonment of the project and the restoration to the public domain of the lands 
withdrawn in connection therewith, and credit shall be allowed for all expendi- 
tures and improvements theretofore made on any such desert-land entry of which 
proof has been or may be filed; but if the reclamation project is carried to com- 
pletion so as to make available a water. supply. for the land embraced. in any 


such desert-land entry the entryman shall thereupon comply with all the pro- 
- visions of the aforesaid action [sic] of June 17, 1902, and shall relinquish within 


-. a reasonable time after notice as the Secretary may ‘prescribe and not less than 


two years : all land: embraced. within. his desert-land entry in‘excess of: one farm 
unit, as determined by the Secretary of the Interior, and as to such retained farm | 
unit he shall ibe entitled to make final proof and obtain patent upon compliance 
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with thé regulations of said Secretary applicable to the remainder of the ir- 
' rigable land of the project’ and‘ with the terms of payment prescribed in said 
Act of June 17, 1902, and not otherwise. But.nothing herein contained shall be 
held to require a desert-land entryman who owns a water right and reclaims the 
land embraced, in his entry to. accept: the conditions. of said reclamation Act: 

' Since section 5, as amended, extends the life of an entry by the time 

that. a reclamation withdrawal. hindered. or delayed the entryman if 

the reclamation project is later abandoned -and provides another 

- method for computing that period when the project is carried to com- 
pletion, it cannot have intended the time period to be the same in both 

situations and must have meant to give the entryman more time in 
the second case than in the first. 

“While the time remaining to a desert land entryman who Eaiaids to 
usé a reclamation developed water supply is not expressly stated in 
the act or the pertinent regulation, it maybe deduced from it. The 
proviso, supra, limits a desert land entryman to a farm unit instead — 
of the 160 acres he originally had, gives him not less than two years to 
conform his entry to the farm unit, and otherwise brings him under 
the regulations applicable to the other irrigable land in the project. 
This seems clearly to give the entryman a minimum period of two 
years after water becomes available to meet the requirements of the 
desert land and reclamation laws, notwithstanding that there may 
have been less than two years remaining in the life of the entry at the 
time when it was included in the reclamation withdrawal. 

In some situations it appears that the suspension granted by the 
statute and that granted. by the Havens decision may both be appli- 
cable. : Although the two methods of extending the effective period of 
a desert land entry overlap in some cases, there does not seem to have 
been any departmental discussion of why. the statute was not, sufficient 
or when one was to be used and not the other... In any event, the two . 

are so similar that the practice under the statute may well suggest how 
entries suspended under the Havens decision should be handled. 

Following this through, it would appear that in the case of a Havens 

suspension the entryman should be entitled, upon termination of the 





4In a letter dated June 2, 19338, to the Register, The Dalles, Oregon, from the Commis- . 
-sioner, General Land Office, approved by. the Secretary, two desert land entries, The Dalles 
625437, and 028450, were extended under the statute even though they were covered by a 
first form reclamation withdrawal in- connecao with the Owyhee aevigetion Project. The 
Howens. case was not mentioned. 

‘Compare also Donald K.M cLennan, eupray. in which relief: andes: the act of June 27,.1906, 
was denied a desert land entryman and the entry canceled for lands embraced in the with- 
drawal of October 19, 1920, because he could not show that the withdrawal hed hindered 
his ‘plans: to irrigate by wells, with Hezet, Aasignee- of Patterson, 53 I.D. 644 (1982), in 
which a similar entry ‘cornering on the other was found to be eligible for relief under the 
Havens doctrine or the purchase relief act of March 4, 1929, 45: Stat. 1548, 43. U, S. c. 


' § 389 (1958), as the entryman chose. 
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suspension, ‘toa minimum period of two years in which’ to meet the 
cultivation and reclamation requirements necessary for final proof, 
regardless of what time remained in. the sa of the uy ‘when the | 
suspension became effective. © 3 
‘This establishes the minimum dime: Te more. than two years 
remained when ‘the entry was suspended, it would seem logical and 
~ reasonable that the entryman would be entitled to the longer period. 
This is consonant with the concept of the act of June 27,1906, which 
speaks 1 in terms simply of not computing the time when an entryman 
is prevented by a reclamation withdrawal from meeting the require- 
ments of the desert land law in determining the time in which he must 
reclaim the land. It is also consistent with the statement in the Havens 
_ decision that an entry shall simply be “suspended” until water becomes 


available. Both the statute and the decision convey the notion of — 


simply carving out of the life of an entry the period of suspension 
_ granted. 

As we have seen, a desert land: entry suspended under the Havens 
- doctrine has not as much claim to leniency as one coming under the 


.. act of June 27, 1906, as amended. The holder of such an entry cannot 


even. allege that the reclamation withdrawal hindered or delayed its 
completion while oné benefiting from the statute must perforce have 
been so obstructed. Furthermore, the suspension granted by the 
- Havens case rests solely upon an administrative policy while the 
. ‘Department’s actions under the statute are, of course, based apoE a 
Congressional direction. _ 

Thus, there is no reason for treating a Havens ee any ‘more 
generously than.one that falls within the terms of the statute. In 
other words, a Havens entry can have, from the date of notice of the 
availability of water and of the designation of the entry as a farm — 
unit, no more than two years or the time remaining in the life of the 
entry at the time when ‘the suspension was granted, whichever is. 
| longer, to satisfy the obligations. of the desert land law. A, 
In this case the requisite notice was given by registered mail aiid 
. publication no later than June 5, 1954, so that at the most the entry 
had two years of life from that date. Since Myll did not file his 
request for approval of the assignment of the entry to him until 
aes 94, 1959, and did no work on the entry until. encuk 1960, the 
allotted for. compliance. and the entry must be canceled. :: 3 

“Myll contends that the decision: of the land office “is: witout the 
scope of the remand of the Secretary of the Interior dated. Septem- 
ber 27, 1961,” that the denial of a hearing is a violation of the Admin- 
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- istrative Procedure Act, and that there is no law under which the. 
entry in question can be. canceled... He requests that he be allowed a 
reasonable time to submit final proof or, in. the a ernaEy es that he | 
be granted equitable relief. Oe 
'.. ‘The action of the land office following’ the denen secon 
in response to Ritchey’s appeal is precisely within the directive con- 
tained in that decision. There was no violation of the Administrative 
Procedure Act since Myll was not denied an opportunity to present 


evidence of facts which are determinative of the legal issue presented 


on this appeal. He does not deny any of the facts shown by the 
record and he concedes that the announcement of the availability of 
irrigation water for the entry lifted the suspension. Nor does he 
claim that he ever inquired as to the length of time available to him _ 
for development of the entry during the eight. years which elapsed 

between that announcement and the decision of May 1, 1962. He 
requested a hearing seemingly for the purpose of showing his efforts 
to obtain title from the Patton heirs and his belated development _ 


| work, none of which has been. questioned. 5 The entry was-properly . - 
held for cancellation under the desert land law because final proof.of 


the development of the entry within the life of the entry, as extended,. .. 
was. not submitted. United States v. Cale Clinton Smith, A-28408 — 
(November 30, 1960); Zed Orlan Hicks, A-29350 ane 2. 1008) 
Marvin M. McDole, A-29376 (April 1, 1963). 

‘Finally, equitable relief can be granted only in ‘those cases wherein 
“the law has been substantially complied with” and an error of 
informality is satisfactorily explained as arising from ignorance, acci- 
dent, or mistake or obstacle over which the entryman had no control. 
Rev. Stat. § 2457. (1875), 43 U.S.C. § 1164 (1958); 43 CFR, 1964 
Supp., 2011.1~1.. In a case wherein neither cultivation nor reclama- 
tion has been. accomplished on the entry within the time allowed by 
law, there is no opportunity for equitable adjudication. | George’ 
. Arnold Jurn, A-28948 (August 16, 1962) ; Umberto Sarno, Phyllis. 
Ruggio, A-29990- (March 11, 1963). _ A 

Therefore, pursuant to the authority delegated to the Ablicitor by 
the. Secretary of the Interior (210. DM 298 (4) (a) 5 2A FR, 1348) ,. 
the decision aPRee ee from is affirmed. 
-Epwarp WEINBERG, - 

Deputy Solicitor, 








5On April 28, 1964, appellant and counsel, pursuant to thelr mequest, atseussed the sees 
; with the Assistant Solicitor, Branch of Land Appeals. : 


SUBSTITUTE PAGE 


469] AUTH. OF THE SEC. OF THE INT. TO MANAGE AND CONTROL 469 © 
RESIDENT SPECIES OF WILDLIFE WHICH INHABIT FEDERALLY 
OWNED REAL PROPERTY WITHIN THE NATIONAL WILDLIFE 
REFUGE SYSTEM 


AUTHORITY OF THE SECRETARY OF THE INTERIOR TO MANAGE 
AND CONTROL RESIDENT SPECIES OF WILDLIFE WHICH INHABIT 
FEDERALLY OWNED REAL PROPERTY WITHIN THE NATIONAL — 
WILDLIFE REFUGE SYSTEM 


Constitutional Law | 
Under the Constitution the United States may acquire land for many purposes, 
‘including wildlife refuges; may make all needful rules and regulations 
respecting this land; and may delegate such powers:to the Secretary of the . 
Interior. These rules and regulations are superior to those of the State 
where there is a conflict. 
Secretary of the Interior 


The authority to regulate hunting and fishing on Federally owned land within 
the National Wildlife Refuge System has been delegated to the Secretary 
of the Interior by specific legislation. 

Regulations: Generally | 


When the Federal Government owns land which is under the administration 
of the Secretary of the Interior as part of the National Wildlife Refuge 
System, the Secretary may make rules and regulations for the control and 
management of resident species of game on the land even though these 
regulations may be more restrictive than the hunting and fishing laws of 
the State within which the land is located. These rules and regulations take 
supremacy over 'State law. where there is a conflict. 

‘Words and Phrases 

Title, Fish and Wildlife. Such title as a State may hold to wild animals is a 

trust interest for the benefit of its citizens, not a possessory title. 


M-36672. | | - December 1, 1964 
TO: ASSISTANT SECRETARY FOR FISH AND WILDLIFE 


SUBJECT: AUTHORITY OF THE SECRETARY OF THE 
INTERIOR TO MANAGE AND CONTROL RESIDENT 
SPECIES OF WILDLIFE WHICH INHABIT FEDERALLY 
OWNED REAL PROPERTY WITHIN THE NATIONAL 
WILDLIFE REFUGE SYSTEM 


The Secretary of the Interior has promulgated general regulations, 
contained in Title 50 of the Code of Federal Regulations, and special 
regulations, published annually in the Federal Register, that control 

1The authority of the Secretary to promulgate special hunting and fishing regulations | 
for particular refuges, ranges, or areas has been delegated to the Regional Directors of the 


Bureau of Sport. Fisherles and Wildlife. See 25 F.R. 8524, 4 AM 4,9C, Administrative 
Manual of the Bureau of Sports Fisheries and Wildlife, as amended by 28 FR. 12884, 


71 LD. No. 12 
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. AUTHORITY OF THE SECRETARY OF. THE INTERIOR TO MANAGE. 

-. AND CONTROL RESIDENT SPECIES OF WILDLIFE WHICH INHABIT. 
WILDLIFE REFUGES, GAME RANGES, WILDLIFE. RANGES, AND. 
OTHER FEDERALLY OWNED PROPERTY UNDER THE ; ADMINIS- 
TRATION OF. THE SECRETARY | 


Constitutional Law. a . 
Under the Constitution. the United States may acquire land. for many. purposes, 
-including wildlife refuges; may make all needful rules.and regulations, 
respecting this land; and may delegate such powers to the Secretary of -the 
Interior. These rules and. regulations are superior to those of the State 
where there is a conflict. 
Secretary of the Interior a 
The authority to regulate hunting and fishing on Federally owned land has 
been delegated to the Secretary of the Interior. by specific legislation. 


Regulations: Generally 


When the Federal Government owns land which is under the administration 
of the Secretary of the Interior as part of the National Wildlife Refuge . 
System, the Secretary may make rules and regulations for the control and | 
management of resident species of game .on the land even though these 
regulations may be more restrictive than the hunting and fishing laws of 
the State within which the land is located.. These rules and regulations 
take supremacy over State law where there is a conflict. 


Words and Phrases . tg 


Title, Fish and Wildlife. Such title as a State may hold to. wild animals is 
a trust interest for eas benefit of its citizens, not a possessory title. . 


M-36672 | December 1, 1964 
To: Assistant SECRETARY FOR Fisn Anp WILDLIFE 


Supsuor: AurHorrry or THE SEecRETARY oF THE INTERIOR TO Manace 
AND CONTROL ResiwEent Srecizs or Witprirre Wuicu Inwasir 
- Wiipiire Reruczs, Game Ranezs, WILDLIFE RANGES, AND OTHER | 
‘Fevers ALLY OWNED PROPERTY Uwaae. rrr ADMINISTRATION OF THE 
Secrerary. 


The Secretary of the Interior has promulgated general regulations, 
contained in Title 50 of the Code of Federal Regulations, and special 
-regulations,! published annually im the Federal Register, that control 

1The authority of the ‘Secretary to promulgate special hunting and fishing regulations 
. for particular refuges, ranges, or areas has been delegated to the Regional Directors of the ~ 


Bureau. of Sport Fisheries and Wildlife. See 25 H.R. 8524, 4 AM 4.9C, Administrative. 
Manual of the Bureau of Sports Fisheries and: wyeleiites as amended by 28 BF. R. 12884, 


160-039-651 71 I.D. No. 12 
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| the hantiap and fishing activities of the general public upon ek 


lands within the National Wildlife Refuge System (i.e, game ranges, ~ 


wildlife ranges, wildlife. refuges, and waterfowl production areas). 
These hunting and fishing regulations have taken one of two forms. 
Either the regulations incorporate by reference all the. hunting and 
fishing laws of the State in which the refuge, range, or area is located, 
or the regulations expressly prohibit certain hunting and fishing - 
activities which are permitted by Statelaw. For example, if the State 
law. authorizes the: killing of two deer of either sex during a fixed - 
' season, the Secretary has: either expressly adopted the State’s season 
and bag limit for a particular refuge or has authorized only the killing 
of one deer of the male sex during a time period. which i is.less than. the 
deer hunting season prescribed by the State. The latter type of regu- 
lation. is specifically cbeigned, to -be more restrictive than the miele 
hunting and fishing laws. . 
| During the past several ‘years rene and Diners of f the 
various State fish and game departments have questioned the authority 
. of the Secretary to promulgate hunting and fishing regulations for 
lands within the National Wildlife Refuge System, when the regula- 
tions prohibit those activities which the State fish and game laws per- 
mit. These State officials have argued that. the Secretary of the 
‘Interior does not have the authority to manage and control resident 
species of wildlife (i.e., all species of fish and game), which inhabit — 
Federally owned land "under the administration of the Secretary. 
These State fish and game departments and the Ad Hoc Committee 
of the International Association of Fish and. Game Commissioners, 
through conferences and correspondence with this Department, have 
maintained that the Secretary may issue ondy hunting and fishing 
regulations for resident species of wildlife that incorporate complately 
State law, because all resident species of wildlife, other than migratory 
birds, are subject to the exclusive surisdiction: and control of the 
~ several States, and the States have some semblance of title to the resi- 
dent. species. of wildlife. .Accordingly,.the U.S. Fish and Wildlife 
Service has raised the following question: Does the Secretary of the 
Interior have the authority to promulgate regulations which control | 
_ the hunting and fishing activities of the general public on lands within ~ 
the refuge system, when such regulations are more restrictive than 
State fish and game laws? _ 
In order to Se and answer this ae it is necessary to élimi- 
~ nate certain collateral issues. When the States have ceded exclusive — 
jurisdiction over land to the Federal Government, pursuant to Article — 
I, Section 8 of the Federal Constitution and Section 355 of the Re- 
vised Statutes, as amended, 40 U.S.C. § 255 (1958), there is no ques- 
tion, in our opinion, that State fish and game laws have no application - 
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to the. Federally owned land. In those areas hers there has ‘besn:t a 
cession of exclusive j jur: isdiction to the Federal. Government, by, defini- : 
tion, B State has no jurisdiction or control over the : area, 
Similarly, we do not feel that it is necessary.to give extensive analysis . 
tio the problem of the States controlling the hunting and fishing activi- 
ties of the general public on nionfederally owned. land.. There is no 
~ question that the States have control and jurisdiction over the hunting 
and taking of resident species of wildlife, provided that such hunting 
activity occurs only. upon land which is not. owned by the Federal 
Government.. The general power of a State to protect fish and game 
has always beeit considered an attribute of the sovereign power of the - 
State. This proposition is. supported by. a long ‘Tine: of precedents. : 
Geer v. Connecticut, 161 U.S. 519 (1896); Ward v. Race Horse, 168 
U.S? 504 (1896); Ladous et al. v. Department of Conservation of the 
State of Louisiana, 263 U.S. 545, 552 (1924) ; Foster-Fountain Packing 
| Company v. Haydet, 278 U.S. 1,11 (1928) 5 State V. aaa 387. Te 2d ; 
949 (1963). | 
It is important to recognize 5 think 3 in all ine above- cited: Cases the’ re- 
lationship involved. was between a State and an. individual, not be: — 
tween a State and the Federal Government. Therefore, when hunt- 
ing activities occur on. Federally owned land, an entirely different 
analysis and approach is required, since the relationship would then 
involve a State and the Federal Government. me 
- There can be no doubt that the Federal Government. may. acquire 
lands within a State for purposes within the ambit of its constitutional. 
powers, and that it may do so by virtue of the power of eminent: do- 
main. Fort Leavenworth B.R. v. Lowe, 114 U.S. 525, 531 (1885). 
In the exercise of this power the United States has acquired land for — 
many purposes, including wildlife refuges, game ranges, preserves, 
parks, and reservations, to name a few. Furthermore, the property — 
clause of the Constitution, Article IV, Section 3, states, “The Con- 
gress shall have the Power to dispose of and nike all needful Rules 


and Regulations respecting the Territory or other Property belonging 


to the United States * * *2? (Italics. added). Finally, there is the 
- supremacy clause of the. Constitution, Article VI, which reads, “This 
| Constitution, and the laws-of- the United States which shall. be made 
in Pursuance thereof; and all Treaties made, or which shall be made, 
under the Authority of the United States, shall be the supreme, law 
-. of the land *.* *.” The powers contained in the property and suprem- 
acy clauses of the Constitution extend. not only to the pu domain 
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but also to property acquired by purchase or eminent domain. McKel- 
vey v. United States, 260 U.S. 353 (1922); Utah Power and Light 
Company v. United States, 243 U.S. 389 (1917). It is the exercise 
of this power under the property and supremacy clauses which is 
dispositive of the question of the authority of the Federal Govern- . 
ment, acting through the Secretary of the Interior, to manage and 
- control resident species of wildlife, on Federal lands under his juris- 
diction, through regulations which prohibit what State law permits. 

The exercise of this constitutional authority to make rules and regu- 
lations for Federally owned lands has often been challenged, but just - 
as often upheld by the Courts. | “The States and the public have almost 
uniformly accepted this [Federal] legislation as controlling, and in 
instances where it has been questioned in this Court its validtty has . 
been upheld and its supremacy over State enactments sustained.” 
(Italics added.) Utah Power and Light Company v. United States, 
supra, at 404, and cases cited therein. 

The general Government doubtless has a power over its own ere analogous 


to the police power of the several States, and the extent to which it may goin 
the exercise of such power is measured by the exigencies of the particular case. 


. Camfield v. United States, 167 U.S. 518, 525 (1897).. 


_ These broad powers arise out of the proprietary interest of the 

‘United States to control the use of its land, and they exceed the powers 
of an ordinary landowner in the respect that the interest is held by a 
- Sovereign and carries with it enforcement powers, referred to as police 
powers. Utah Power and cae Company v. _ United States, supra, 
at 405. 

Even the property intarest of an ordinary isndowiees is protected 
to the extent that: “The State cannot, within constitutional limits, by 
the issuance of hunting licenses whieh purport to give a hunter the 
right to invade the private hunting grounds owned by another person, 
or by any other means, authorize one te enter another’s premises, for 
the purpose of taking game, without the latter’s permission.” 24 AM. 
Jur., Game and Game Laws,§5. (See cases cited.) 

A ‘fortiori; the Sovereign’s proprietary interest includes that of an 
_ ordinary landowner. - It too may protect its holding and forbid tres- 


- pass and control people on the land whether they be hunting, fishing, | 


or just visiting.’ In addition, articles of value on the land—timber, 
hay, water, resident game and wildlife—may. also be protected by 
control over the land and persons on the land. “True, for many pur- - 
poses a State has civil and criminal jurisdiction over lands within its 
limits belonging to the United States, but this jurisdiction does not 
axtend to any matter that is not consistent with full power in the 
United States to protect its lands, to control their use, and to prescribe | 
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_ in what manner others may acquire rights i inthem.” Utah eT, and 
Light Company v. United States, supra, at 404, _ 
_ The authority of the proprietary interest is so substantial that it has: 
been protected by holding enforceable Congressional statutes forbid- 
_ding acts on lands adjoining Federally owned Jands that might en- 
danger the latter. United States v. Alford, 274 U. S. 264, 267 (1927) ; ; 
 Camfield v. United States, supra. | | 
The basic constitutional authority cppereaing to the piopneney 
interest in land. owned by the United States has sustained the killing 
of game on Federally owned land by Federal officials while acting 
within the scope of their authority, although acting in violation of the 
game laws of the.State in which the land was located. Hunt v..United 
— States, 278 U.S. 96 (1928) ; Chalk v. United States, 114 F.2d 207 (4th 
Cir., 1940). See also Arizona v. California, 283 U.S. 423 (1931) and 
Johnson y. State of Maryland, 254 US. 51, 56 (1920). 

From the foregoing authorities it is apparent that the United States © 
constitutionally empowered as it is, may gain a proprietary interest 
in land within a State and, in the exercise of this proprietary interest, 
has constitutional power to enact laws and regulations controlling and 
protecting that land, including the persons, inanimate articles of value, 

and resident species of wildlife situated on such land, ang that this 
author ity is superior to that of a State. | 

This broad Federal power to regulate and manage celta species 

of wildlife on Federally owned land, which is derived from the Fed- 

eral Constitution and the inherent powers of the Federal Government 
as a landowner, has been vested in the Secretary of the Interior with 
respect to those land and water areas which comprise the National 
_ Wildlife Refuge System by the regulatory sections of the following — 
peaion. 

Section 4 of the Act of September 28, 1962, ‘i 6 Stat. 653, 654 (1962) ; ; 
16 U.S.C. § 460k-3 (Supp. V, 1959-638). 

Section 4 of the Fish and Wildlife Coordination Act, 48 Stat. 401, 
402 (1934), as amended, 16 U.S.C. §§ 661, 664 (1958). 

Section 10 of the Migratory Bird Conservation Act, 45 Stat. 1222, 
1294 (1929), as amended, 16 U.S.C. § 715i (1958). 

Section 4.of the Duck Stamp Act, 48 Stat. 451 ore , as amended, 
16 U.S.C. § 718d (b) (1958). 7 
_~ Furthermore, this authority to eonints and manage resident species 
- of wildlife, which has been delegated to the Secretary by the above 
legislation, has been supplemented by specijie legislation for the ad- 
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ininistration of: particular. areas. Examples of. the regulatory sec- 
: ‘tions of this specific legislatio onareasfollows: 
‘Bear River Migratory Bird Refuge; Section 5 of the Act. of Api 23, 
1928, 45 Stat. 449, 16 U.S.C. § 690d (1958). 

‘ee Act Refiges, Section 3 of the Act. of May 18, 1948, 62 Stat. 
939,16 U.S.C. § 695b (1958). | 
| ‘National Key Deer Refuge, Section 1 of the Act of August 22, 1987, | 
T1 Stat. 412, 16 U.S.C. § 696 (1958). | 
>. Upper Mississippi River Wildlife and Fish Refuge, Section 3 of 

‘the Act of June 7, 1924, 43 Stat. 650, 16 U.S.C. § 793 (1958). . 

We interpret. the. regulatory sections of these statutes as containing 
sufficient legal. authority for. the Secretary to make all appropriate . 
rules and regulations which are necessary for the effective adminis- 


tration of these lands within the National Wildlife Refuge System, - 


including the authority to regulate such activities as public use, access, 
yecreation, hunting and fishing, provided the regulations are. (1) ‘Tea: . 
sonable and appropriate (ie., “needful”); (2) not inconsistent with 
the statutory source of the regulatory authority; and (8) consistent 
with: the purposes for which the area was placed under. the adminis- » 
tration of the Secretary. : 
Concerning the restriction. that the raeuiatibus must not be 1 incon: | 
- sistent with ‘the statutory source of the regulatory power, it is. to be - 
“noted that the. language contained in the regulatory sections of these 
statutes: (supra) is broad in- both scope and intent. An examination 
of the regulatory sections will show that sweeping, general language | 
was used by Congress. to authorize the Secretary to make rules:and . 
regulations which are necessary for the effective administration ‘of. 
refuge areas. This statutory source of regulatory authority is, in our 
opinion, sufficiently broad to permit the Secretary. to- prohibit all 
forms of public access, entry, and use of any portion of a refuge area. 
A fortiori, the statutory source necessarily includes.the lesser power 
to permit the access and use of a refuge for limited purposes 2 and upon 
such conditions as the Secretary may prescribe. . 
nak we think the sound construction of the. Constitution must allow to the 
‘national legislature that discretion, with respect to: the means by which the 
powers it confers are to be carried into. execution, which will enable that. body _ 
to perform. the high ditties assigned to it, in the manner most beneficial to.the 
people. | ‘Let the end. be legitimate, let it be within the scope of the Constitution, 
and all means which are appropr iate,. which are plainly adopted to that end,. 


which are not prohibited, but consist with the letter and spirit of the constitution, 
are constitutional. MeCulloch v. Maryland, 4 U.S. (4 Wheat.) 415, 431° (1819). 
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~ Accordingly, the only meaningful legal i issue to. be disctssed is 


em whether the regulations governing fishing and hunting of resident 


species of wildlife within a refuge area are reasonable and appro- 

‘priate, as well. as related to the purpose for which. the refuge area 
was acquired or established.. Although these. issues: are primarily 

questions’ of fact, .a discussion of the principles involved is in order. . 
_ Many. areas within the National Wildlife Refuge System were ac- | 
quired primarily for the protection and development of the migra-. 
tory bird populations; however, some areas, such as the Desert Game 
Range, were established for the primary. purpose of protecting an en- 
dangered species. It should also be noted that the Secretary, by law, 
is required to protect and manage resident species of wildlife which 


inhabit areas primarily acquired for migratory waterfowl. 48 Stat. 
451 (1984), as amended, 16 U.S.C. § 718d (1958). Regardless of the. - 
‘particular species of wildlife for which the refuge area was primarily — - 


acquired, the Secretary must use sound conservation principles. which 
are designed to preverit the overpopulation of wildlife, prevent the 
~ destruction of food supplies, and ae be general ecology, | in Ee : 
istering all refuge areas. 
- In. addition, the Secretary is now required to manage all areas within 7 
the National Wildlife Refuge System i in such a manner as to allow — 
various forms of recreational activity, which includes hunting and 
fishing, that are not inconsistent with the purposes for which the area 


was established. 76 Stat. 653 (1962), 16 U.S.C. §460k-3 (Supp. V, 


1959-63). .In managing areas within. the refuge system, the Secre- 
tary must, out of necessity to. preserve the area, control hunting and | 
fishing pressures... Any regulation concerning hunting and fishing 
which. hais as its focal point sound conservation principles is not only 
reasonable.and proper but: is also related to the purpose for which 
the area was acquired. To argue otherwise is to say that the Secretary 
ig helpless te properly manage Federally. owned land and the public 


~ use of that land. 


_ Inevitably, out of any ‘discussion concerning thie cuteol of Beaaanl 
species of wildlife it is not: surprising to have the ques of title 
to wild animals raised by the States. | 

With respect to game.and wildlife peneeae. the Supreme Court 
has said that the power to control lodged in the State is to be exercised 
as a trust for the benefit of the people and not as a prerogative for 
the advantage of the Government. Geer v. Connecticut, supra; Fos- 
ter-Fountain Packing Company v. # Med, ere State v. fvodman, 
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58 Mani 303. (1894) Magner v. People; or: Il. 320 (asst) ; Te Re 
Eberle, 98 Fed. 295 (1899)... : 

It is the law that he who dams title to game must first reduce it 
‘to possession. This proposition is supported by State court decisions 
{oo numerous to recite which enunciate that principle. These de- 
‘cisions extend from Pierson v. Post, 8 Caines 175 (New York, 1805), 
to Koop v. United States, 296 F. 2d 53 (8th Cir., 1961). 

The statutes declaring the title to game and “fish as being in the . 
‘State speak only in aid of the State’s power. of regulations; leaving — 
‘the landowner’s interest what it is. cere added) McKee v. 
‘Grata, 260 U.S. 127, 185 (1922). 

Jt is clear that the “ownership” of wildlife by a State is a trust 
interest, and not'a possessory title. McKee v. Gratz, supra; Missouri 
v. & olland, 952 U.S. 416 (1920) ; Sickman et al. v. United States, 184 
FF. 2d 616 (7th Cir., 1950). Further, the Supreme Court states. that 


as between'a State and its inhabitants, the State may regulate the — 


‘killing and sale of migratory birds, “but it does not follow that its 
authority is exclusive of paramount powers. To put the claim of 
the State upon title is to lean upon a slender reed.” Missouri v. 


Holland, supra, at 434. This authority of the State to regulate the 


killing of wildlife is based upon a trust.concept, not upon ownership 
_ of-or title in the wild animals. Under basic constitutional doctrine 
_ the trust or police power (i.e., regulatory jurisdiction) of a State yields 
to the exercise by the widonal government of its powers under the 
‘property clause of the constitution. 

In this memorandum we have attempted to set out the broad au- 
thority of the Federal Government, as a landowner, to make needful 
rules and regulations for the management of its property. We have 
set forth some of the more pertinent legislation which delegated this 
broad power to the Secretary of the Interior. It is our conclusion 
that the Secretary has ample legal authority to make hunting and 
fishing regulations for particular areas within the National Wildlife 
Refuge System that prohibit activities authorized and permitted by 
State law. The regulation of the wildlife populations on Federally 
owned. land is an appropriate and necessary function of the Federal 
Government when the regulations are designed to protect and conserve 
the wildlife as well as.the land. 


Epwarp WEINBERG, 
. Deputy Solicitor. 
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Homesteads (Ordinary): Applications—Homesteads (Ordinary) : Second 
Entry—Alaska: Homesteads 


The filing of an allowable. homestead application in Alaska constitutes. an 
entry within the meaning of the act of September 5, 1914, so that an in- 
dividual who has filed an allowable homestead application in Alaska but 
withdrawn it. prior to allowance by the land office has exercised his right 

.. of entry under the homestead law and is pr operly required to make the 

_ necessary showing for a second homestead entry under the 1914 act in con- 
nection with any subsequent homestead application. 


Homesteads (Ordinary) : Applications—Homesteads (Ordinary) : Second 
 Entry—Alaska: Homesteads—Administrative Practice 
An amendment of a departmental regulation to provide expressly for the 
first time that the showing required for making a second homestead entry 
must be made in cases where a homestead application has been filed but 
' withdrawn prior to allowance will not. be applied where the first applica-: 
tion was filed and withdrawn prior to the effective date of the amendment, 
_ particularly where the practice of the land office has been not to require 
’ the showing. 
Applications and Entries: Priority —Homesteads (Ordinary) : Applications 


The filing of concurrent homestead applications by an individual bars the 
allowance of either so long as both applications remain of record and, while 
the withdrawal of one will. permit the allowance of the other, such allow- 
ance will be subject to otherwise intervening rights that have been asserted 
prior to the withdrawal of the first application. - 


Words and Phrases 


_ Entry. An “entry,” within the meaning of the. act of September 5, 1914, 
permitting.a second homestead entry where a prior entry has been lost 
for reasons beyond: the control of the entryman, includes the filing. of an 

. allowable homestead application in Alaska which is withdrawn by the ap-. 
plicant before it is allowed. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


eee L. Gunderson has appealed to the Secretary of the Tm 
terior from a decision dated August 13, 1963, whereby the Division. 
of Appeals, Bureau of Land Management, affirmed a decision of the 
Anchorage, Alaska, land office rejecting his application for second 
homestead entry. 

On February 21, 1961, Gunderson filed an Rpplieation for home- 
stead entry, Anchorage 053871, for the S14SW1, sec. 28, T. 5 N., RB. 
11 W., Seward Mer., Alaska. On April 7, 1961, he filed a relinquish- 
ment of all right, title, and interest in ad to the land described in » 
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his application. The land fice. Accepted: the relinquishment and. ac- 
cepted another application for the same land which was subsequently 
allowed. Meanwhile, on March: 10, 1961, Gunderson had filed a new 
application for homestead entry, Aachomes 053965, for the NEY, 
ofthe same séction, stating in his application’ that te had not there-: 
tofore made any entry under the nonmineral public land laws. The — 
land office took no action on the application until January 5, 1962, 
when it notified him that a filing in his name, Anchorage 05887 1, ap-— 
peared on the records of the land office and that he was allowed 30 
days to indicate whether this was his filing. On February 2, 1962, 
he acknowledged that Anchorage 053871 was. his homestead appli’ 
cation and stated that he had denied in his later application that he 
had made an entry under the nonmineral public land laws because: . 
his previous application had never. been allowed, so that he had never 
had an entry. The land office then required him to file an application 
for second homestead entry under the act of September 5, 1914, 38 
Stat. 712, 43 U.S.C. § 182 (1958), which requires a oni that he 
abandoned or lost his first homestead entry for reasons beyond his 
control. 

Gunderson filed an application for second homestead entry, stating 
that he had made a personal examination of the land described in his 
first application from the air and on foot. He said, however, that he’ 
had been cautioned about revealing the location-of any land available 

for settlement lest someone file an application while he was examining 
it. His examination was thus limited to what he could see in the month 
.. of February, which appeared to be 80 acres of land suitable for agricul- 

tural purposes. Shortly after his filing, he was told that most of the 
area, was hopelessly wet with no possibility of drainage. He returned 
to the land with tools and found that this land was, indeed, unfit for 
the most part for agricultural purposes. He then searched the land 
office records and found that the N14 of section 28 was open for settle- 
ment. He examined the NEY of this land and found slightly over 
80 acres that would be more expensive to clear than the land described 
in his first application but suitable for agricultural purposes and, ac- 
cordingly, filed on thisland. ~ , 

Ina subsequent letter, he stated that he established residence on the 
land described in the second application on May 12, 1961; that he had 
constructed a dwelling house and 134 miles of access road, had com- 
~ menced construction of a barn, made an agreement, with a ‘contractor 
for clearing and cultivating 99 acres, consulted with the Soil Con- 
servation office on soils, crops, and prospective crop yields; and that: 

he felt he had invested as much as he could without an. allowance of 
the ey: 
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On: March 1, 1963, ‘the land office’ rej ba. Gunderson’s s appliaien: 
for second entry on. ‘the grounds that he had not abandoned -or-for:: 
_feited his first entry because of matters beyond his control and:‘sup-- 
ported this conclusion with the observation that the Soil Conservation: 
Service records show that 55 percent of the land in the first, application. 
is suitable for agricultural purposes and. only approximately. 39. pel 
cent of the land in the second application is suitable, so that the second 
tract. would not appear to be.as well pone to ae alia use as 
the relinquished tract. | 

The Division of Appeals sustained the eatin of the suis 
for second entry on the grounds given by.the land office. It also held 
that thie appellant’s initial homestead application was rightly. con- 
strued as an entry and that the appellant was: properly required to 
make the necessary showing for a second homestead entry under the act 
of September. 5, 1914, supra, as a condition to the allowance of his 
second application, citing the Departinent’s decision in Arouni Y. 

"Vance, 48 L.D, 543 (1922). 
‘The appeal to the Secretary presents essentially two questions, (1) 
phether an application for homestead entry may exhaust the appli-. 
cant’s right. to make such entry even though the application is with- 
drawn or relinquished prior to any action. thereon by the land office. 
or actual entry on the land by the entryman, and (2) if so, whether the © 
appellant has shown himself to be qualified t to make a, second entry — 
under the act of September 5, 1914. 

The appellant contends, in substance, that the Division of Appeals 
has erroneonusly applied the principle set forth in Arowunt v. Vance, — 
supra, that if an entry is allowed, the allowance dates from the date of 
the application. The appellant asserts that, if the entry is not allowed, 
the applicant has no rights whatsoever pnd therefore, has not ex- 
hausted his rights under the homestead law. In the alternative, he - 
contends that he is entitled to make a second entry, that the act of 

September 5, 1914, is remedial in character and should be liberally 
construed and applied, that. an applicant. is not required to demon- 
strate obstacles which would amount to a complete and absolute bar 

to holding: and perfecting a former entry in order: to qualify for a 
second entry, and that he did abandon the first ony in good faith 

| peraies of matters beyond hiscontrol. | 

The act of September 5, 1914, supra, provides as follows: 


‘That any person otherwise duly qualified to make entry or entries of public 


co lands under the homestead or desert-land laws, who has heretofore made or may. 


hereafter make entry under said laws, and who, through no fault of his own,. 
. may have lost, forfeited, or abandoned the same, or who may hereafter lose, 
forfeit, or abandon same, shall be entitled to the benefits of the homestead or - 
desert-land’ laws: as phouet: such former ‘entry or entries had never been made: 
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.Provided, That such applicant shall show to the satisfaction of the Secretary - 
‘of the Interior that the prior entry. or entries were made in‘ good faith, were 
lost, forfeited; or abandoned’ because of matters beyond his control, and.that 
he has not speculated in his. right nor committed a fraud.ar attempted fraud. in 
connection with such prior entry or entries. ~ 
With respect to the initial question as to s agheehiae or not the ap- 
pellant’s application, filed on February 21, 1961, constituted an 
“entry” within the meaning of the public land laws an entry has 
been. defined as “that act. by which an individual acquires an inceptive. . 
right to a portion of the unappropriated soil of the country by filing 
his claim” inthe proper office. Choterd v. Pope, 25 U.S. (12 Wheat.) 
586, 588 (1827). Ithas been held that: a 
Under the homestead law three things are needed to be done in orti.to con- 
stitute an entry on public lands: First, the applicant must make an affidavit © 
setting forth the facts which entitle him'to make such an entry; second, he inust 
make a formal application; and, third, he must make payment of the money 
_required. When these three requisites are complied with, and the certificate of. 
entry is executed and delivered to him, the entry is made—the land is entered. - 
Hastings and Dakota R.R. Co. v. Whitney, 132 U.S. 357, 368 (1889). ve 
At an early date, the Department held that when land is once entered 
it becomes segregated from the mass of public lands, that the right of 
the claimant attaches upon such entry, and that a tract of land cov- 
ered by a homestead entry is*regarded as being reserved from appro- 
priation in any manner by a private citizen prior to the cancellation | 
of the entry. Thomas v. St. Joseph and Denwer City feR. Co., 2 - 
Copp’s Public Land Law 869 (1887). 

The Department has long held that an application to enter land 
subject thereto is equivalent : to an actual entry so far as the rights of 
the applicant are concerned and, while pending, reserves theland from | 
other disposition. Goodale v. Olney, 12 L.D. 824 (1891); Rippy v. . 
Snowden, 47 L.D. 321 (1920); #. Clark White v. Alfrod Roos, 55 1.D. 
605. (1986). An.exception to this rule occurs, and-an application for 
public lands confers no absolute right, where the allowance of such 
claim is discretionary with the Secretary of the Interior, or classifica- 
tion of the land is a prerequisite to the allowance of an entry. Joseph 
E’. Hatch, 55 1.D, 580 (1986) ; Lewis Lafon Gourley, A-28497 (No- 
vember 6, 1961). The classification provisions of section 7 of the 
Taylor Grazing Act, as amended, 49 Stat. 1976 (1936), 43 U.S.C. 
§ 315f (1958), are not applicable to lands in Alaska, and the allowance 
or disallowance of a homestead entry application in Alaska is not 
discretionary with the Secretary. ‘Thus, the principle enunciated in 
Goodale v. Olney, supra, and succeeding cases is applicable to the 
appellant’s application. 

In John J. Maney, 35 L.D. 250 (1908), the Department held nie a 
homestead application does not segregate a tract of land from the 


any "RAYMOND L. GUNDERSON = =————O:«SASTLC 
December 2, 1964 | —_ 
- public domain but, while pending, it merely protects the applicant 
against the intervention of a subsequently asserted adverse claim to 
the land by another person. This rule, however, was modified by the 
decisions of the Supreme Court in Payne v. Contial Pac. Ry. Co., 25 
‘U.S. 228 (1921), and Payne v. State of New Mexico, id. at 367. ‘Cir: 
cular No. 759, 48 L. D. 153 om): Soa sd “the ¢ Department 
‘applied— | . Fe as a 

* * * the previously. more or less well-settled rule that when a ‘person has 
done. all that the law requires to entitle him to an entry or to obtain’a right 
under the public-land laws, he has, in the eye of the law, obtained that right, 
-even though it has-not been acknowledged or recognized by the Land Pentel 
John F. Silver, 52 L.D. 499, 500 (1928) ; : 
see Charles C. Conrad, 39 L.D. 432 ( 1910).; Solicitor’ Ss opinIon, 55 L D. 
205, 210 (1935). 

"While the Department has long ieee enies the segregative effect 
of an allowable application to enter public lands, it does not appear 
-that any pronouncement was made, until September 13, 1923, upon the 
question as to what effect the filing of an allowable application, with- 
out actual allowance, had on the meee of: the applicant to file: ‘another 
such application. ee 

On that date, the Department ere instructions, with despbeb to 
_ desert land entries, that an allowable application will be treated as an 
entry within the meaning of the act of September 5, 1914, supra, and 
that if such an application is withdrawn prior to its allowance the 
applicant will be required, in connection with any subsequent applica- - 
tion, to make the showing required of persons who seek to make 
second desert land entries. Instructions, 50 L.D. 135, 184 (1928); . 
43 CFR 2226.0-6(b). | 

The instructions did not cite any basis for iieatiay an. alloviable 
desert land application as an entry other than that: 


ye 


It appears from data submitted by * Sa [the Commissioner of the General 
Land Office] that in at least one land district certain persous are segregating 
public land by the filing of applications to make desert-land entries, and later 
withdrawing the applications when purchasers for the “relinquishments” are 
found. With a view to putting an end to such practices, the following admin- 
istrative Tule is adopted: * * * 

‘In view of the decisions in the cases cited above, and in other related 
eases, it appears that the rule set forth in the Secretary’s instructions. 
of September 13, 1923, is a logical.and proper sequence to long-estab- 
lished doctrine. It would appear to be inconsistent.to hold that all 

of the rights of an entry under the public land laws vest in an appli- 
~ eant upon the filing of his application, regardless of the delay between 
the filmg and the allowance of the ee but, if he should elect to- 
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relinquish the entry prior to allowance thereof. by the land office; he 
has. not exercised any. right. While. it is true that. under such cir- 
cumstances the entryman may have derived no actual beneficial use. of 
the land, yet he had the right to enter the land to the exclusion .of - 
everyone else, and he was prevented from exercising that right only — 
by his own:election. | Of course, if an application is not allowable for 
any reason, the applicant is not chargeable with the exercise of his. 
right to make entry, whether the application was actually rejected 
by the land office or was withdrawn prior to action by the land office. 
7 ack Edward Kahlow, A-26173 (May 2, 1951). | 
.° In the Kahlow decision, it was noted that the Department's: inter- 
pretation of the act of September 5, 1914, as reflected in the then — 
current regulation, 48 CFR, 1949 ed., 232.6, appears to be broader than 
the language of the act itself, in that the act refers only to an “entry,” . 
whereas the regulation refers to an “allowable application.” With- 
out discussing the merits of the broader language, the Department 
decided the case on the basis that Kahlow’s application was not allow- 
able at the time it was withdrawn. 

At the time when the Department issued the desert land instructions 
in 1928, it did not issue similar instructions with respect to homestead — 
entries. There is no apparent reason, however, why the same rule . 
was not equally applicable to both desert land and homestead entries. 
‘Under both the homestead and desert land laws the right to enter land | 
is limited to a single exercise of the right. Marmaduke William 
M. athews, 88 L.D. 406. (1910) ; Harrington v. Patterson, id. at 438. 
‘There is no difference in the meaning of “entry” or “allowable appli- 
cation” in either case, and the same requirements are imposed in either 

case by the 1914 act asa condition to the granting of the right to make © 
asecondentry. : 

As a natural Gorisequénce, when it aa pauid recently that there was 
a traffic in relinquishments of homestead applications 1 in Alaska, the 


Chief of the Division of Lands and Recreation, in the office of the 


Director, ] Bureau of Land Management, instructed the State Director, 
Alaska, on July 21, 1961, that, in effect, the same practice should be 


—.' followed in ona cases as in dean land.cases. The instructions 


were subsequently incorporated in the Department’s regulations. on 
_ July 18, 1963; 28 FR. 7561; 48 CFR 9211.9-4(b). The regulations 
_ provide that if an applicant has made a homestead entry “or made 
an allowable homestead application” and failed to perfect title, hemust 
in connection with another application to make homestead entry make 
: the showing required by the act of September 5, 1914, supra. | 
ft, is S not. spiked that where a homestead ar has. been allowed, 
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the antgnan has exercised his right, of entry ander i hemes 
aw,:and.if he. fails;to earn a patent; to.the land he is precluded from 


. making’: another entry ‘unless he can make the showing required by-the 
act of September 5; 1914, supra. This is true whether the entry is 


-relinquished before the entryman takes physical. possession of the | | 


land (Velma Lorene Shelley, A-28572 (March 10, 1961)) or after 
the entryman has commenced residence on the land (Ke ermit A. Dowse, 
A-29355 (June 7, 1963) ) ; John E'. Schulz, A~29552 (September 25, 
1963). ke Aa s. 
. There is ‘Seenially us difference between the withdrawal of an 
allowable application before it has been allowed and the relinquish- 
ment. of an. entry. after it has been allowed but before the entryman 
has taken physical possession of the.premises. In either event, the 
_.entryman, without deriving any tangible benefit: from the use- of the 
and, has given up his right, through compliance with the require- 
_ ments. of the homestead law, to obtain title to a particular tract of 
land.. The right is the same in either.case, and that right is exercised, 
if at all, by the filing ‘of the application, The allowance of an entry. 
by the land office is no more than administrative recognition of the — 
fact that an applicant has successfully exercised his.right to make an 
entry by the filing of his application. Rejection of an application, — 
_ on the other hand, is the administrative determination that an appli- 
cant did not exercise that right by the filing of his application. The 
exercise or nonexercise of the right of. entry, however, is determined 

-by the facts that. exist. at the time the application is filed and not by 

the act of allowance or disallowance by the land office.: Accordingly, 

I find the term “allowable application” to be within the meaning of 

the word “entry” as. used in the act of September 5, 1914, and as used 

-In the Department’s regulations perenne! to entries under the home- 
is stead law. : 

The appellant contends that even if this initerpestation is correct, 
it is wrong to apply it in his case because the Anchorage. land office 
had, prior to the July 21, 1961, instructions to the State Director, 

_ followed. a practice of not. requiring the. showing necessary for a 
second homestead entry by an applicant who had withdrawn a previous 
application prior to its allowance by the land. office. 1 He argues that 
his. case should be governed by the policy that, was being oe 

-at the time of his relinquishment'i in April 1961. 
~ 1In the instructions the. Chief of the Division: of Lands and Recreation stated: 

. “#8 #-* -Your office has enunciated the view that unless and until a homestead appliéation 


is allowed, the applicant therefor may. withdraw his application and. is not thereafter to be 
required to make-in connection with subsequent ‘applications the: ‘second entry showing 


_.econtemplated by the Act of September 5,1914 *.*.*,". | 


“We cannot concur in that view. * * *” 
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_ The appellant’s position is well-taken. ‘Prior to J uly 18, 1963, the 
“pertinent homestead regulation on second entries in Alaska provided 
-that the showing required by the 1914 act-must be made only “if the 


_. applicant has made homestead entry * * * and failed to perfect title 


‘to the land.” 43 CFR, 1954 rev., 65.12: Contrasted with the specific 
‘reference in the desert. land roprilation to an allowable: application 
‘which is withdrawn, the homestead regulation at least created a doubt 
as to whether an allowable homestead application would count as an 
entry under the 1914 act. The Alaskan Iand offices apparently read 
the regulation as not including allowable applications. It was not 
until July 18, 1968, that the ce ens was amended to make. Its 
neon clear. - 
~ “Tn a case in wliich the Bia of Land Management ‘ntairprated’ an 
_ oil-and gas regulation contrary to its plain meaning é and issued leases 
~ to numerous applicants whose applications were defective under the 


vs “express language of the regulation, the Department held, in reversing 


the Bureau, that it would, in-effect, apply the correct meaning of the 
regulation only prospectively and would not vitiate actions taken under 
‘the prior erroneous interpretation. 8. 7. Hooper, 61 I-D. 350 (1954) ; 
De Armas, Jr. and McKenna, 63 I.D. 82 (1956). The Department 
“was sustained by the courts. M as enna Vv. Seaton, 259-F. 2d 780 (D.C. 
Cir: 1958). 

~ In a second situation in which vhs Bureau of Land Management 
extended oil and gas leases undera Solicitor’s opinion which was 
‘subsequently overruled, the Department applied the second opinion 
only prospectively. Franco Western Oil Company eé al., 65 I.D. 427 
(1958). Again the Department was sustained by the courts: Safarik 
vy. Udall, 304 F. 2d 944 (D.C. Cir. 1962), cert. denied, 871 U.S. 901. 
These cases are closely analogous to the situation under considera- ; 
‘tion and seem fully to justify a ruling that the amended homestead 
regulation be applied only to allowable homestead applications filed 
after the effective date of the amendment to the regulation. Until 
the Department provided by specific regulation that the word “entry, ” 
as used in the act of September 5, 1914, included the filing of an allow- 
able application for homestead entry, the meaning of the term “entry” 
was not so clear as to warrant holding an applicant accountable for 
understanding that the mere act of filing an allowable homestead 
entry application would exhaust his rights under the homestead law 
even if he should elect to withdraw the application before it was acted - 
upon. Under these circumstances, the appellant will not be required to 
make the showing required by the act of September 5, 1914, in con- 
nection with the filing of his present application. o 
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In view of the conclusion just reached, it is unnecessary to consider 
whether or not the appellant made the necessary showing’ to entitle 
him to make a second homestead entry. 

One further issue requires clarification. The land. office decision 
of March 1, 1963, stated that when the appellant filed his application 
on March 10, 1961, for the NE, section 28 he already had one applica- . 
tion of record and he was not, therefore, a qualified applicant. 

‘The Department has, on eeyordl occasions, -had to consider the effect 
of concurrent applications for land filed by the same applicant. In 
Dunn v. Hutton, 39 L.D.451 (1911), Hutton filed two homestead ap- 
plications at-the same time, designating one as “first choice” and the 
other as “second choice.” Following a series of less-than-well-_ 
thought-out acts on the part of both Hutton and the land office, the 
Department held that one cannot by two concurrent homestead. appli- 

cations hold segregated douipe une quantity of land a is entitled to 
enter. 
‘In Morita v. Hinz, 36 L.D. 450 (1908), Moritz, having previously 
made a homestead entry, filed application for a second entry, offering 
.to relinquish the first entry. The first entry was thereafter contested 
and canceled for abandonment. Subsequent to the filing of the second. 
entry application by Moritz, but prior to the cancellation of his first 
- entry, Hinz applied for the land described in the second entry applica- 
tion. The Department held that. no rights are acquired by an applica- 
tion to make a second entry while the first is still of record and not 
actually abandoned as will prevent the allowance of the subsequent 
application of another for the same land. 

In the foregoing cases, the principal issue was the mows of a prior 
applicant whose right of priority was lost through some act or neglect 
of his own as opposed to those of an intervening applicant, an issue 
apparently not involved in the present case. In none of the cases cited, 

however, is it indicated that the invalidating factor was more than a __ 
temporary impediment to the allowance of an application. In other 

words, while the filing of concurrent homestead applications by an 
applicant bars allowance of either, the relinquishment of one permits 
the allowance of the other if there have been no intervening rights 
asserted. In the present case, the appellant’s application. could receive 
no priority during the period from March 10, 1961, to April 7, 1961, 
during which time he had two applications of record for a total of 240 
acres, Had another valid application been filed during that period 
for any of the same land, it would have been entitled to priority over 
the appellant’s application. In the absence of such an intervening 
claim, however, the appellant’s application is not disqualified by virtue 
of the earlier application and 1 is entitled to consideration with priority 

760-039-652 | 
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dating from April T,; 1961, when the first application was relinquished. 

Therefore,-pursuant. to "the authority delegated to the Solicitor by — 
the Secretary. of the Interior (210 DM 2.2A (4) (a) 5 24 FR, 1348), 
the decision. appealed from is reversed and the case is remanded. to.the 
Burean of Land Management. for further action consistent with this 
decision. 


- Ernest F. Hom, 
Assistant Solicitor. 


~ . OLIFTON 0, MYLL 
A-29920 (Supp.) Decided December 11, 1964 
‘Desert Land Entry: Proof 


The dictum in the Department’s decision of November 25, 1964; in the case of 
Clifton O. Myii, 71 1.D. 458 (A-29920), that, where the suspension of a desert _ 
land entry under the Maggie L. Havens decision terminates because water 
becomes available, the entryman is entitled toa period of two years in which 
to fulfill the requirements of the desert land law, if less than two years 
remained in the life of his entry at the time of the suspension, is withdrawn. 


SUPPLEMENTAL DECISION 


In the Department’s decision of November 25, 1964, in this case there 
was considered the question as to how much time is ‘afforded the holder 
of a desert land entry suspended under the Department’s decision of 
October 11, 1923, in Maggie L, Havens, A-5580, to meet the require- 
ments of the desert land law, 19 Stat. 377, as aiierded: 43 U.S.C. § 821 
et seg. (1958) upon termination of the suspension. Tt was concluded - 
that the entryman should be entitled to the period of time remaining 

in the life of his entry at the time of the Zavens suspension or a period 

| of two years, whichever is greater. : 
The facts in this case giving rise to the question were as aire : 
The desert land entry in question was allowed to Mrs. May E. Patton — 
on June 2, 1917. The 4-year term of the entry expired on June 2, 
1921, but she obtained a 3-year extension to June 2, 1924, pursuant to - 
the act of March 28, 1908, 35 Stat. 52, 43 U.S.C. § 333 (1958 y. On. 
October 11, 1928, the entry was suspended under the Maggie L. Havens 
case until water fon irrigation of the lands became available. At that 
time there remained 7 months and 21 or 22 days of the 3-year extension. 
On June 5, 1954, notice of availability of water for the land in the. entry 
was published j in the Federal Register. Thereafter the Patton entry 
“was assigned to Clifton O. Myll, who proceeded. to Teclaim and culti- 
2 vate the land 1 in the al in pasha 1960. aa 
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- As stated earlier, it was concluded i in the decision: of November 25, 

- 1964. that, since ess. than. two, years remained i in the life of the Patton 
‘entry at the time it-was:st éd;:the‘holder of the.entry should be. 

allowed a maximum:of.two-years- cater termination of the suspension 
to fulfill the requirements of the desert land law: 

--In-view of ‘the fact that Myll did not. commence roclamiation and 
‘irrigation of the entry until August 1960, more than six years after — 
notice of availability of water was published, it would have been neces- 
sary to find some basis for extending the entry through August 1960. 
‘in order to make Myll’s compliance timely. Since no possible basis » 
could be found: for extending“ “the. entry: that. length. of ‘time, it was. 
“unnecessary to determine whether Myll was ‘entitled to a shorter length 
of time to comply with the desert land law. Accordingly, the con- 

clusion that he was entitled to a period of two years from. publication 
_of the notice of availability was unnecessary to the decision. 

Jn view of the importance of the question, an answer to it should be 
deferred until an occasion arises im which a resolution of the question 
is necessary. 

_ Therefore, pur suant to the sathérity sicaceed to the Solicitor by 
. the Secretary of the Interior * (210 DM 2,.2A4(4) (a); 24 FR. 1848), | 
the decision of November 25, 1964, is modified to withdraw the con- 
clusion that, upon ferininiation. of @ Suspension of a desert land entry 
under the Havens case because water becomes available, the entryman 
is entitled, if the remaining life of his entry was less than two years at 
the time a the suspension, to.a period of two years in which to fulfil 
the a ete of the desert’ land. law. 





) Epwarp WEINBERG, 
| Depty, Solicitor. 
_ APPEAL oF CLIFFORD w. GARTZKA 
| IBCA-299 . a ‘ Decided Deeember 24,1964 


“Contracts: Breach—Contracts: Delays of Goveniinent 


A claim by.a ‘construction contractor for additional conipeliwation ’ on account 


. Of the’ withdrawal of. bids by prospective: subcontractors, because of delay ef 


by the Government in issuing notice. to proceed to the prime contractor is, 
in the. absence of a contract provision for equitable adjustment of the con- 
as tract price. on account of Government delay, .a claim for breach of contract - 
‘that neither the contracting officer nor the. Board = Contract, Appeals has 
Jorediction to decide. ; 
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Contracts: Acts of Government—Oontracts: Breach 


A claim by a construction contractor for additional compensation on account 
of the withdrawal of bids by prospective subcontractor. S, because of apprehen- 
sion that the contract might be administered too strictly by the Government 

_. is, in the absence of circumstances amounting to either an express change or 

a constructive change in the drawings or specifications, a claim for breach 
of contract that neither the contracting officer nor the Board. of Contract 

~* Appeals has jurisdiction to decide. 


Contracts: Performance 


The Government as a party -to a construction. contract is entitled to the per- 

formance specified i in the contract, irr espective of whether such. performance 

- conforms to customary construction standards in the area, and need not 

accept something else that, . from a functional standpoint, may be “Just | 
as good.” 

BOARD oF CONTRACT APPEALS 


This is a timely appeal from the contracting officer’s denial of con- 
tractor-appellant’s claim for additional compensation in the amount 
of $4,500. The claim is described as a “building loss,” arising from 
-several causes. The alleged causes may be summatized as follows: 
(1) a mistake was made in computing the amount of the bid; (2) 
‘issuance of notice to proceed: was ‘unduly delayed; (3) foriishing of 
gas service was unduly delayed; (4) concrete forms of better quality 
than the contract specified were required; (5) inspection was overly 
exacting; and (6) specifications and design were unreasonable. 

The contracting officer denied the entire claim on the ground that it. 
constituted a claim for unliquidated damages which was beyond his 
jurisdiction. ; 

The issue of whether the contract price could be increased because of 
the alleged mistake in bid: was‘decided adversely to appellant by the 
Comptroller General, prior to the taking of this appeal.t It was also 
decided adversely to appellant by this Board; in its initial decision upon. 
this appeal.? The first of the six alleged causes of the “building loss” 
thus affords no basis on which additional compensation could be 
granted. 

A motion by Department. Counsel to acini the appeal in toto on 
jurisdictional grounds was dénied by the Board in its initial ‘decision 
so as to give appellant an opportunity to show, if possible, that some 
one or more of the five other alleged causes of the “building loss” would 
afford a basis on which relief could be granted. 

An oral hearing pertaining solely to these latter elements of ap- 

-pellant’s claim was held before the writer of this decision.on July 14, 
1964, at Great Falls, Montana. 


1 Dec. Comp. Gen. B— 149574 (August 24; 1962). 
2Qliford W. Garteka, IBCA-399 (January 22, 1964), 1964 BCA par. 4021, 6 Gov. 


Contr. 935 (1). 
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“The. coritract: Was: awarded. appellant. on June 12, 1962; » It: saied for. . 
the. constriction of two frame residences,:.a. sewage disposal: ‘system, 
and miscellaneous water piping at Benton. Lake National Wildlife 
Refuge, located 12 miles north of Great Falls, Montana, for a fixed 
contract price of $39,453. The work was to begin within 10 days of 
appellant’s receipt of notice to proceed, and all work was to be com- 
pleted 90 days subsequent thereto. 

_ The contract.was.on Standard Form. 23.(January 1961. ed. } and.was . 
+0 be performed in‘accordance with’ the General Provisions of Stand- 
ard Form 23A (April 1961 ed.). These included the customary 
“Changes,” “Changed Conditions,” and “Termination for Default— 

Damages for Delay—Time Extensions” provisions (Clauses 8, 4, and - 

- 5, respectively). The General Conditions contained a “Temporary 

Suspension of the Work” provision (section 20) which reads in. per- 
tinent part as follows: 


The Engineer shall suspend the work by written order for such period or 
‘periods as are necessary because of extended unsuitable weather or for such 
‘other conditions as may be unfavorable for the prosecution of the work. * * * 
Dxtensions of time will be allowed as provided in Clause 5(d). of. the General 


Provisions * * *. 

The evidence adduced at the hearing shows that appellant's cairn 
for an equitable adjustment of the contract price is premised princi- 
pally on the theory that the issuance of notice to proceed was unduly 
delayed, thereby causing an increase in the costs of performance, and 
on the theory that the construction standards enforced or threatened to 
be enforced by the Government were too stringent, oe also causing 
an increase in the costs of performance. | 
- The evidence discloses that on June 14, 1962, Sich was two days 
following the date of award of the contract, appellant advised the 
contracting officer by. telephone that he had Tada a mistake in the 
computation of his bid costs. Submission of the supporting documen- . 
tation by appellant was not completed until June 29, 1962. The con- 
tracting officer then transmitted the claim of mistake in bid to the 
appropriate Washington office of the Department of the Interior, 
where it was reviewed and put in order for submission to the Comp- 
troller General for his decision. The claim was transmitted to the 
-Jatter on July 27, 1962. 

The Comptroller General, on August 24, 1962,. acued a. decision 
holding that the acceptance of appellant’s bid on June 12, 1962, had 
created:a valid and binding contract, and that there was no legal basis 
for increasing the contract price above the amount of such bid.” 

By a letter dated September 14, 1962, the contr acting officer advised 
| appellant of the Comptroller General’s decision. After an unsuccess- 


Gate reek = 
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ful attempt by appellant’s. coutigel to Rae. the decision reconsidered, 
notice to proceed. with the work was: ‘issued: by the: contracting ‘officer. 
The notice was issued: on: September 25, 1962, and was Teceived. ‘by 
appellant three days later?" ae 
In the interim, the firms to whom sippellant expected to ena 
the excavation, concrete: forming, aid plumbing work withdrew their 
bids for such work. One reason assigned for these withdrawals was: 
that the lapse of approximately three months between. the dates when 
their bids were submitted and the date when. appellant received notice: 
to proceed would necessarily: extend the performance of the job into the 
winter season, whereas their bids were predicated on surnmertime work, 
which is less costly. Another reason assigned -was that during. these 
_ three months the prospective subcontractors had learned, through ex- 
perience gained in performing another. job at the Benton Lake National | 
Wildlife Refuge, that they would probably be required to adhere to: 
more exacting standards of construction than were allowed for in their 
bids. As the result of the withdrawal of the subcontract bids, ap- 
pellant: himself performed ‘some of the work that he had expected to- 
subcontract, and had the remainder performed on a cost-plus basis. 
Appellant Began work on October 4, 1962, and the contract was com- 
pleted within the time. required by its terms, as. ultimately extended.‘ | 
The contract did not contain a provision requiring the contracting 
officer to issue notice to proceed within a specified time.’ In the ab- 
sence of such a provision, the law allowed a reasonable time for the 
the giving of notice to proceed. °° Whether the time actually consumed 
was reasonable-depends upon: the weight which should be accorded: to 
various pertinent. circumstances. “Atnong them are the fact that. the 
mistake in bid was made by appellant, the fact that the papers requisite 
for an intelligent determination of the claim for reformation of the. 
bid were not submitted immediately by appellant, and the fact that 
action by the Comptroller Conca as well as | by the. Department of 
the Interior was necessary. 
In any event, it is unnecessary ‘to determine whether, ; in the’ cireum- 
stances here present, notice to proceed was issued within a reasonable 


8 Tr, pp. 42, 100. gf gt Naae er 

4 An assessment of liquidated damages in the amount of $3,150 for a ddiny of 70 days : 
in performance was originally made. -The time for performance was, however, ‘ Subse- 
quently extended for a period of 70 days, pursuant to the “Temporary. Suspension of the 
Work” clause, thereby canceling out the assessment of liquidated damages. : 

. 5'This omission distinguishes the present appeal from Abbett Electric. Corp. Vv. ‘United 
States, 142 Ct. Cl. 609 (1958) and 7, C. Bateson Construction Co., ASBCA -No. 5985 
(August 830, 1960), 60-2 BCA par. 2767, 2 Gov. Contr. par. 522; where the dates. for is- . ; 

suance of notice to proceed were specified in the contract. 

6 Parish vy. United States, 120 Ct. Cl. 100, 124-26 (1951), ¢ cert. denied, ‘842° U.S. 953 
(1952); ; Montgomery-Macri Co., IBCA-59 and IBCA-—72. (June 28, 1968), 70 ED. 242, 828, 
1963 BCA par. 3819, p. 19,047, 5 Gov. Contr. ‘par, 419. 
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time.’ This i 1s ecu the contract contains no. provision. which. would 
authorize the making of an equitable adjustment 4 in the contract price. » 
on account of an unreasonable delay in giving notice to proceed. “The 
— “Termination for Default—Damages for Delay—Time Extensions” 

provision (Clause 5) and the “Temporary Suspension ‘of the Work” 
provision (section 20) authorize the granting of extensions of time. 
~ for performance on account of delays caused by various circumstances, 
| including conduct of the Government. However, neither of these 
provisions contains any language that could be interpreted as affording 
a basis for the granking of monetary ee on acount of such 
delays. ; 

Since the contract dee not. authorize a, price adj justment for a delay: 
in giving notice to proceed, a claim for additional compensation on the | 
ground that the giving of noticé to proceed was unduly delayed is not- 
cognizable by the Board. Such a claim is one for breach of contract, 
as distinguished from a claim under the contract. In the absence of 
specific authorization for their consideration, claims for breach of con- - 
tract arising from ‘Government delay are beyond the jurisdiction of — 
— contracting officers and boards of contract appeals to determine." 

Hence, the second alleged cause of the “building loss” affords no basis 
on which relief could be granted by us. 

This is also true of the third alleged cause, mae delay in furnish- 
ing gas service. Such service did not become available at the site of 
the work until about December 7, 1962. The-evidence falls short. of 
demonstrating that the Government failed te perform on time any 
obligation with respect to gas service that rested on it, or that appellant. 

could have effectively utilized gas service prior to the time ‘when. it 
actually became available. But, even if both of these essential ele- 
ments had been proved, the claim would, nevertheless, be one for 
breach of contract.and, as such, not cognizable by the Board. 

The fourth, fifth and sixth alleged: causes of the “building loss” are 
similar in nature and will be considered together. In the aa they 
stem from events that occurred in connection. with the construction of 
a service building at the Benton Lake National Wildlife Refuge. ‘This 
building was constructed under a different contract than is here in- 
volved, held by a different contractor than appellant. During the 
uatner of 1962, while appellant was awaiting resolution of his claim 

_ of mistake in bid, work on the service building was performed by the 
firms from whom appellant had obtained excavation, concrete forming, 
7 Blectrical Builder 3, IBCA~—406: (August 12, 1964), 1964 BCA par. 4877; Commonwealth 


Electric Co., IBCA—-347 (March 12, LOGS), 71 LD. 106, ae BCA net 4136, 6 Goy. Contr. 
262, and cases cited therein. 0 : 
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and plumbing bids. These firms-appear to have formed the opinion 
- that various. features:of. the design of that building, such’as the toler-_ 
ance of one-eighth:inch allowed:for surface irregularities.in. concrete 
walls, either were unnecessary departures from customary building. 
practices in the area or were enforced too literally. A like opinion 
was formed by the prime contractor for that building. The attitudes 
in question appear.to have affected the work under the instant contract 
in two ways: by inducing prospective subcontractors to withdraw — 
their bids, and by inducing appellant to adopt higher construction 
standards, with respect to such matters as concrete forms, than he had 
originally contemplated. 

The weight of the evidence is to the effect that the Government did 
not require better work, either under the contract for the service build- 
ing or under the instant contract, than the applicable contract provi- 
sions authorized. Where extra work was required, additional com- 
pensation was paid pursuant to the “Changes” clause of the contracts. 
Fundamentally, the burden of the testimony offered on behalf of ap- 
pellant is that the various contract and subcontract bids were prepared 
on the basis of customary construction standards in the area, rather 
than on the basis of the standards spelled out in the contract. The 
law, on the other hand, is plain that the Government as a party to a 
construction contract, is entitled to the performance specified in the 
contract, and need not accept something else that, from a functional 
standpoint, may be “just as good.” § 

Even if it were to be found that in some particulars ae contracts 
were administered too strictly, there is no showing of circumstances 
which would amount to either an express change or a constructive 
change in the drawings or specifications of the instant contract and 
which would justify an equitable adjustment of the contract price, in 
addition to the price adjustments already made by the contracting 
officer. On the contrary, the testimony bearing upon the fourth, fifth, 
and sixth alleged causes of the “building loss” reveals that any claim 
which appellant may have on account af excessively strict administra- 
tion would be a claim for breach of contract and, therefore, beyond our. 
jurisdiction as s well as that of the contracting officer. : 


Conclusion : q 


We find from the evidence that appellant is not entitled to an equit- 
able adjustment for any of the elements of his claim, none of which 
present matters cognizable by the Board within the meaning of the 
“Changes” clause (Clause 3), the “Changed Conditions” clause (Clause. 


_.§ Farwell Co. v. United States, 137 Ct, Cl. 832 (1957). 
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4), or any other provision of the contract. Consequently, appellant’s 
claim. for additional compensation. is hemsseds in its entirety. 


I OHN J. Hirnns, M ee 
WE concuR: 

Tuomas M. Durston, Member. | 
Herszert J. Suaventer, Acting Chairman. . 


TORT LIABILITY AND WAIVER REQUIREMENTS 
‘Torts: Conflicts of Law ~ 
In view of the state of the authorities, it is not possible to state with certainty 
whether State or ‘Federal law will ultimately be accepted as governing the 


effectiveness of pre-flight waivers of liability obtained by the United States. 
from nonofiicial passengers on Government apples 


Torts: Aircraft 


As a general rule, under Federal law and State laws, pre-flight waivers of 
liability, in the form ‘used: by the Bureau. of Reclamation, obtained by the 
United States from nonofficial passengers on Government aircraft will be 
upheld, except as against willful misconduct or gross negligence. 


Torts: Personal Injury or Death 


In wrongful death actions brought under derivative type statutes, pre-flight 
waivers of liability executed by the decedent have been. given the same - 
effect as they would have been given in an action DrQUe Dt. by the decedent 
while still alive. 


Torts: Personal Injury or Death 


In wrongful death actions brought under nonderivative type statutes, pre- 
flight waivers of liability executed by the decedent may pe held not to bar 
the right of action, on the theory that the decedent could not eWe away some- _ 
thing which did not belong to him. . 


M-366740 0000 December 80, 1964 
‘To: Couneaaronen oF RECLAMATION | 


Supsecr: Tort Liapturry anp Watver. Requizesmwrs 


This is in response to the memorandum in which Assistant Commis- 
sioner Kane asked for an opinion on the legal aspects of rescinding 
the requirement in Reclamation Instructions 334.6.16 that nonofficial 
“passengers transported in Bureau aircraft be required to sign a waiver 
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releasing the Government from any and all responsibility for acci- 
dental death or injury resulting. from such transp¢ ortation.* 

The. problem: presented, as*we understand: it, is to determine. whether 
or not these waivers,.when secured, are of pumicient value to: the Gov- 
ernment to. justify the difficulty and embarrassment that sometimes 
accompanies securing them. The results of our research are summa-_ 
rized below. | | i. 

Our first. concern was to determine whether State or Federal i 
governs pre-flight waivers. Federal law governs contracts to which 
the United: States:is.a party. ‘Therefore, it would seem that Federal 

_law should govern these waivers, since they are contracts to. which the 
United States is a party. There are cases which support this view.’ 
However, there are other cases which take the position that waivers 
of this type are so closely related to the substantive law of torts that, 
under the Federal Tort Claims Act, the law of the State where the. 
wrongful or negligent act. or omission took place should govern the 
effectiveness of the waiver. In view of the state of the. authorities, a 
it is not possible to say with certainty whether State or F ederal law 
will ultimately be accepted as controlling.” 4 





1 The form ‘of waiver used by the Bureau of Reclamation reads. as follows : 


Ego eS : “RELEASE 

“KNOW ALL MEN BY THESE PRESENT: Whereas, Tieicies ene oe. (Full Name), 
‘am about to take a flight or flights as a passenger in certain Bureau of Reclamation Air- . 
evaft on 2 ~-------_- ; and whereas I am doing so entirely upon my own initiative, risk, 
and responsibility ; now, ‘therefore in consideration of the permission extended to me by 
the United States through its officers and agents to take said flights, I do hereby, for 
myself, my heirs, executors, and administrators, remise, release, and forever discharge 
the Government of the United States and all claims, demands, actions or causes of action, 
-on account of my death or on account of any injury to me which may occur by reasons of 
the said flight or flights. 

“The. term: ‘flight. or flights’ as aiaeat herein is hinderatood and azrees to include ‘the 
preparation for, continuation, and ‘completion of flight.or flights whether or not one or 
“more than one aircraft is used throughout the. entire flight or flights, as well as: all 
‘ground and flight operations incident, thereto... It-is further understood and agreed that. 
this release, among other -things, extends to. and. ‘includes negligence, faulty pilotage, and. 
structural failure of the aircraft thereof. — 

“The execution hereof doves not. aperate to waive any statutory right conferred by act 
of Congress.” 

The foregoing. text. is. clerically imperfect in that tie word “and” following the expres- 
‘sion “Government of the United States” makes no sense and was probably: intended to 
‘be “from.’. 

2United States.v. Starks, 239 F, 2d.544-(7th Cir. 1956) - (provision for indemnification 
of United States in Federal lease) ; Guy F. Atkinson Co..v. Merritt, Chapman & Scott 
Corp., 141 F. Supp. 833 (N.D. Cal. 8.D. 1956) (provision for indemnification of United | 
‘States in Federal construction contract). — , 

3 Air Transport Associates v. United States, 221 BP, 2a 467 (9th Cir. 1955) ; Montellier v. 
United States, 202. F. Supp. 384 (H.D.N.Y. 1962), afd 815 F, 2d 180 (2d Cir. 1963) 3. 
-Rogow v. United States, 173 F. Supp. 547 (S.D.N.Y. 1959). 

4A number of cases hold that State law governs the question. of whether the liability of 
the United:States is discharged when a settlement is made with another person liable for 
‘the same harm. Examples are Bacon v. United States, 321 F. 2d 880. (8th Cir.. 1963) ; 
Matland v. United States, 285-F. 2d 752 (3d Cir. 1961) ; Rushford v. United States, 204 F. 
2d 831 (2d Cir. 1953). These cases involved waivers given to persons other than the 
United States and, therefore, are not necessarily precedents for the application of cine 
Jaw to waivers given to the United States. 
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“Our, second: “CO jeer was. to: ascertain ‘the extent: to: siaiinich, pre- flight ae 
‘waivers “would be upheld: * The answer to'this ‘question will,.of course, 
vary from State to State if Federal law is not accepted. as controlling. 7 
The general criterion. that appears. to have the most support in. the 
eases ‘decided to date,. whether purporting to apply. Federal law. or 
State law, is that.a waiver in the form used by the Bureau of Reclama-_ 
_ tion will -be: upheld except as.against. willful misconduct or gross 

negligence.* °” This isin: aecordawith:the common. law. rules pertaining 
— to-waivers. of. tort liability that. do not involve employment: relation- 
: ships. or the obligations of public. service enterprises.® 
The application of local precedents by courts which follow: State, ; 
rather than Federal, law-is illustrated by a decision. holding, on the 
: basis of New York law: that a. pre- -flight waiver is ineffective as against - 

even ordinary negligence if. the Government derives some benefit from 
the transportation , of, the penn executing the waiver.” _ The court 
on i military aiveratt | in vai encs of a riley pro] ject was within 
the scope of the common law rules that preclude employers from en- . 
forcing waivers by their employees of liability for torts sustained by 
the employees while on duty, and that preclude common carriers and — 
other public service enterprises from. enforcing waivers by their pay- 
. ing patrons of liability. for torts sustained by such patrons. 
Wrongful death actions deserve special mention. The statutes of 
some States treat the right of action for wrongful death, granted to 
the -decedent’s representatives, as being derived from the right: of 
action for the tort that. caused. the decedent’s death, possessed by him 
while still alive... The statutes of other States treat the right of action’ 
for wrongful death as being a new cause of action that arises upon 
“the decedent’s death and that is not derived from any right of action 
_previously possessed by him. In suits brought under statutes of the 


derivative type, such as those of New York and Louisiana, pre- flight ae 


‘waivers executed by the decedent have been given’ the samé effect as 
they would have been given in an action brought by the decedent 
while still alive? On the other. hand, in a suit brought. under, the 
non-derivative statute formerly in force: in. Massachusetts, the waiver 


5 Air Transport Associates V. United. States, supra note 3 : Priedman v.. United States, 


138 F. Supp. 580 (B.D.N.Y. 1956); Chapman v. United, States, Civil No. 5187 (S-D. Tex. 
1950), aff'd on other grounds, 194 Er 2d 974 (Sth Cir, 1952), cert. denied, 344 U. 8. peed: 
see Davies Flying Service v. United ‘States; 216 Fr. 2a 10 en Cir, aati ; 

6 Restatement, Contracts,.secs. 574, 575. (1982).: 

7 Rogow v. United States, supra note 3. ; 

8 Restatement, one tet: sec. ete (1982) ; see Air Transport Associates v. . United States, 
aupra- note 3. — 

28 Rogow Vv. United States, supra note 87 Friedman ve United States, supra note B+ + Chap- 
man Vv. United States, supra note 5.0 > 
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was held not to bar the ahi a action, oes wrongful death on the 
‘theory that the. decedent could” thot give amy something which did 
not belong tohim.? ~~» 
A survey of agencies within this Depeiitinat which operate air- 
planes reveals that. four—Geological Survey, Bureau of Land Man- 
agement, National Park Service and Bureau of Reclamation—require 
‘waivers in situations comparable to those covered by Reclamation In- | 
structions 334.6.16;-and that two—Bonneville Power Administration. 
and Bureau of Sport Fisheries and Wildlife—do not. _ Among out- 
side agencies, the militay’ departments. (which, of course, have the 
largest volume of such situations) require waivers, whereas the Federal. 
Aviation Agency does not. 
The decisions cited in this erener eet iliistrate some eof the com- 
plexities that make it impossible to state a simple hard and fast rule 
as to when pre-flight waivers are enforceable and when they are not. 
The best which may be said is that they can, at times, help inthe 
defense of a lawsuit—and cannot, in any event, hinder its defense. 


_ Epwarp WEINBERG, | 
Deputy Solicitor. . 


APPLICABILITY OF THE EXCESS LAND LAWS 
IMPERIAL IRRIGATION DISTRICT LANDS 


Bureau of Hediawistion: Excess Lands 


Sections 1:and 4(b) of the: Boulder Canyon Project Act (45 Stat. 1057, 1059 > 
43 U.S.C. secs. 617, 617.(c)),-which require the costs of the main canal. 
and appurtenant. structures to connect with the Imperial Valley to be re-- 
paid pursuant to reclamation law, carry into effect the excess. land pro-- 
visions “Of section 46 of the Omnibus Adjustment Act: of May 25, 1926 (44. 
Stat. 649 ; 43 U.S.C. see. 423e). 


Bureau of Reclamation: Construction —Statutary: Construction: Generally 


Where a federal statute provides that the reclamation laws shall govern: 
the construction, operation, and management of project works, the excess. 
land provisions of the reclamation laws are thereby carried into effect: 

_ unless the terms of the statute provide otherwise. — 


Bureau of Reclamation ; Excess Lands—Bureau of Reclamation: Water Right 
- Applications 3 
The provision in section 5 of the Reclamation Act of June 17, 1902 (82 Stat. 


388, 389; 43 U.S.C. sec. 481) that “no right to the use of water for land in 
' private ownership shall be sold’ for more than 160 acres means that the 


_ 1° Montellier v. United States, supra note 3. But cf. Van Sickel vy. United States, 285 F. 
2a 87 (9th Cir. 1960) (personal representatives of deceased serviceman whose death was 
not within purview of the Federal Tort Claims Act, since.it occurred while the serviceman | 
was on active duty, are not entitled to recover for his wrongful death even under a non- 
derivative statute). 
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‘use of project, facilities Shall not be made available to: a single owner for 

‘service to more than 160. acres, . ‘Sections. 4 and. 5 of. the 1902. Act, read. 

'.” .. together, -indicate that - the- gale: ‘réferred:to is not merely. a commercial 

transaction, but is the contract by which the government ‘secures repayment 

- and the water user obtains the range of beneiits resulting a the con- 
 gtruction.of the federal project. : 


Bureau of Reclamation: Generally—Bureau of Reclamation : Excess Tands— 
-Water and Water Rights: Generally 


Nothing in the Reclamation Act of 1902 (32 Stat. 388) or its legislative history 
suggests that private landowners with water rights could participate in a 
-project, pay their share of ‘its cost, but-be exempt from acreage limitation. 

Water and Water Rights: Generally—Bureau of Reclamation: Excess Lands 

Neither the existence nor nonexistence of a vested water right is itself deter- 


minative of whether the excess land paid are applicable in any given 
case. 


‘Statutory Construction: Legislative History 


The legislative history of the Boulder Canyon Project Act (45 Stat. 1057, L066; 
43, U.S.C. sees. 617, 617t) does not reveal that Congress intended to exempt, 

_ by implication or otherwise, the private lands within Imperial Valley 
from the federal excess land:laws.. 


Administrative Practice 


- The letter from Secretary of the Interior Ray Lyman Wilbur to the Imperial - 
Irrigation District, February 24, 1988, which informally ruled that the 
excess land laws did not apply: ‘to:lands.in the Imperial Irrigation District, 

' was based upon clearly erroneous conclusions of law. 


Administrative Practice 


_ Administrative practice, no matter of how long standing, is not. controlling 
where it is clearly erroneous. 


Statutory Construction: Administrative Construction 


The departmental regulation, currently found at 43 CFR 230.70, which pro- 
vides that section 5 of the Act of June 17, 1902 (32 Stat. 388, 889; 43 U.S.C. 
. gee. 481), does not prevent the recognition of a vested water right for more 
than 160 acres and the protection of same by allowing the continued flowing 
of the water covered by the right through works constructed by the Gov- 
ernment under appropriate regulations and charges, applies only to special . 
situations where existing physical facilities or water rights are acquired 
under the authority of. section 10 of the 1902 Act (82 Stat. 389, 390; 43. 
_. U.S.C. sec. 873) for incorporation in a project and where the lands to which 
"the water tight appertains are not included within that project. This regu- 
‘lation. was intended as a codification of the Opinion of lech Attorney 

. General, 34 L.D. 351 (January 6, 1906). , 3 


Statutory Construction: Generally 


The language of section 1 cf the Boulder Canyon Project Act (45 Stat, 1057; 48 
U.S.C. sec. 617) does not by :its plain’ terms create or. ReeOE RE a water 
right. 
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Desert Land Entry: Water Right—Burean of Reclamation: Excess Lands— 
Administrative Practice = ) 


‘Under ‘departmental regulations (May: ‘31, 1910, 38 LD. 646, para, . 1B: -Cur- 
rently, 43 CFR 230, 110), a desert land: entryman who-owns a- water right _ 

: ean rely on his own effor ts. to convey. his.water. to his entry without agsist- 
; _.anee ; from a government project,. thereby: avoiding the requirements of the . 
reclamation law, or he can participate in. the project. In the latter,case he 

- must observe requirements of the reclamation law, oe land limitations. _ 
Bureau of Reclamation: Excess. Lands we 


. Where the claimants of existing water. rights covering. lands. in ‘the Imperial: “ 
“Irrigation District have. sought ‘and. obtained the construction of a federal 
reclamation, project. to eliminate. the. hazards. of. ‘drought, flood and. ‘silt and 
“to obtain a ‘canal entirely within the United States, they must accept the. 
conditions ‘imposed by ‘the reclamation law, ‘including | land limitations. . 

Statutory Construction: Generally—Bureau of Reclamation: “Excess ‘Lands. 


- "Where “Congress has deemed it proper to waive or. modify the excess land. Jaws. 
in certain projects, it has always found it appropriate to enact. positive. 
. legislation cupecmes forth ane exemption: or other - modification in- unmistak- 
able terms, 2 Pr eee ace mar rhe Re oi : i : 
Statutory Construction: ‘Henerally ” ee ee 
Statutes which grant privileges. or relinquish. Hehts of. the. public are 16 be 
str ictly construed against the grantee. 


Bureau. of Reclamaion : Excess Lands . 


' Privately owned lands. in the Imperial Tedseton District, even those nesuinet 
> to have. vested mei ae) River water wens} are papier to. the | excess’ 5 land 
laws. eae vee ile eer ie A : 


United. States—Res J udicata 


The United “States, not. having ‘idtaryeriad” as a marty and: Ror being ‘suable 
without its consent, is not bound: ‘by. either the ‘finding, the decision, ‘or the — 
final judgment of a state court in proceedings held to confirm a repayment 

_ contract. ee a 5 fae, best : 


mses ss December 81, 1964 
To: Srorerary OF THE LyTertor | 
Subject: Excrss Lanp Laws: TacPeRrar, TRRIGATION Disrrior | 

On August 7, 1961, the Chairman’ of the Senate Committee on - 
Tutetior: and Insular ‘Affairs reported that complaints had been made 
that the excess land laws were not. being enforced by the Bureau of. 
Reclamation in ‘Imperial and "Coachella. Valleys in California, He 


requested advice as to. whether the excess land laws applied there, 
and if so what the status of land ownership was.* 


; 2 Letter from. Senator Clinton - P,. “Anderson to. Secretary Udall, reer oe 1961. See 
abpendi= by 
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You replied on May 15, 1962, stating that lands in Coachella Valley 
County Water District are gabject to, and in compliance with, the 
excess land laws. You indicated, however, that while Secretary Wil- 
“bur in 1983 had ruled that the excess land laws do not apply to Imperial 
‘Irrigation District, there is some reason to suggest he may have been . 
mistaken. You expressed the hope that time and staff would permit | 
a study of this matter inthe future. . 

This question arose. again at the Senate fests on S. 1658. last 
April when’ Senator Kuchel of California asked ifthe excess land - 
laws apply under the Boulder Canyon Project Act. The Senator | 
stated that the question Was, in his view, an impor tant one.® : 

You have therefore asked me as Solicitor to make a careful study. 
of the problem and advise you. After consideration of all issues I have 
concluded that, as a matter of law, the excess land laws do apply to 
~ lands in the Trager ial Irrig ation District. 

_ The Imperial Irrigation District embraces about 530 000 icrigable 
acres of desert land in Southern Califcrnia. Approximately 430,000 — 
acres are now irrigated by Colorado River water whichis stored at 
Hoover Dam and diverted at Imperial Dam to the ‘All- American 
Canal for distribution within the District. The Hoover and Imperial 
Dams and the All-American Canal are federal projects authorized 
_ by the Boulder Canyon Project: Act: (the act of Dee 21, 1928, 45 
Stat. 1057, 48 U.S.C. secs. 617-617t). , 7 
The feder al government did not construct and doug not own the 
~ system of canals and laterals through which water is distributed. to 
individual farms after its discharge from the All-American Canal. 

If the land limitation provisions of the reclamation law’ (herein 
sometimes referred to as the excess land laws) apply to privately 

owned lands inthe Imperial Irrigation District, it is by virtue of terms 
of the Boulder Canyon Project Act. 

Section 9.of the Proj ect Act expressly a pplies the 160 acre é limitation 


to public lands in the project. Hence, we are only concerned here 


with privately owned lands. Since Secretary Wilbur’s ruling was 


_. limited to lands then irrigated from the Colorado River, this opinion 


considers lands.to which an antecedent water right was assumed to be 
appurtenant. | Thus, the question. considered here is: Are. “privately 3 


“ Letter from Seerétary Stewart L, Vaal to Senator Anderson, May 15, 1.962. "See 
Appendix M. 


3 Hearings on 8. 1658 Before the Subcommittee. on Irrigation and Reclamation of the. - 


Senate Committee on Interior and Insular stare 88th Cong., 1st Sess., pt. 2, at- 849-351. a. 
(1964). ; 
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owned anaes in the Imperial Irrigation District, assuming they hake 
appurtenant water rights, subject to.the excess land laws? 


Boulder Canyon Project Act 


Seeaen 1 of the Act states the purposes of the proj ject, and authorizes 
the construction of a storage dam on the Colorado River and of a 
diversion dam and main canal to divert water to the Imperial and — 
Coachella Valleys in California. While Section 1 provides that ‘no 
_ charge shall be made for water'or for the use, storage, or delivery of © 
water for irrigation or water for potable purposes in the Imperial 
‘or Coachella Valleys * * *,” it also requires that the “expenditures 
for * * * [the] main canal and appurtenant structures [are] to be 
‘reimbursable, as provided in the reclamation law * * *.” Since Con- 
gress does not purposely enact contradictory provisions in the same 
act, we must conclude that reimbursement for the main canal and 
appurtenant structures was not regarded by Capers 2 as a charge for 
water or for its use, storage or delivery. 

Section 4(b) of the Act outlines the terms under which the United 
States will be repaid for its investment. With respect to the “* * * 
main canal and appurtenant structures to connect * * * with the 
Imperial and Coachella Valleys in California * * *,” the Secretary is 
instructed to “make provision for revenues, by contract or otherwise, 
adequate in his judgment to insure payment of all expenses of con- 
struction, operation, and maintenance * * * in the manner provided 

inthe reclamation law.” 

Finally, section 14 of the Proj ect ae reads as follows 

This Act shall be deemed a supplement i the reclamation law, which said — 
reclamation law shall govern the construction, operation, and management of 
the works herein authorized, except as otherwise herein provided. 

Section 1 provides that the expenditures for the construction of the 
main canal and appurtenant structures are to be reimbursable “as 
provided in the reclamation law.” Section 4(b) requires that the 
United States be repaid its expenses for construction, operation, and 
maintenance “in the manner provided in the reclamation law.” — 

The Act defines “reclamation law” in section 12 as “that certain Act ~ 


of the Congress of the United States approved June 17,1902 * * * — 


‘and the Acts amendatory thereof and supplemental thereto.” 

On December 21, 1928, the date of the Project Act, and on June 25,. 
1929, the date when it became effective, the law prescribing the manner 
by hick repayment was to be made for reclamation projects was 
section 46 of the Omnibus Adjustment Act of 1926 (act of May 25, 
1926, 44 Stat. 649-50, 43 U.S.C. sec. 423e). Section 46 provides that 
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no water is to be delivered ‘ upon completion of “ ‘any. new - project” 
until repayment contracts have. been entered into. with. irrigation | 
districts organized under State law. Section 46 further requires. that: 

* * * Such:contract or contracts with irrigation districts hereinbefore referred 
to shall further provide that all irrigable. land held in. private. ownership by 
any one. owner in excess of one hundred and sixty irrigable acres shall be ap- 
praised in a manner to be: prescribed by the Secretary of the Interior and the 
“sale prices thereof fixed by the Secretary on ‘the. basis of its actual: bona ‘fide value 
at the date of appraisal’ without reference to. the proposed -construction: of the 
irrigation works ; and. that no such-excess lands so held shall receive water from 
any. project or, division. if the owners thereof shall refuse. to execute valid record-. 
able contracts for the sale of such lands under terms and conditions satisfactory 
to the Secretary of the Interior * * *, 

The conclusion i is inescapable, therefore, that the nese on December 
21, 1928, required that. the. excess land laws apply to the Tmperial Ir-- 
rigation District. 

This conclusion is reinforced by : section 4 aiich Pen ‘thet rec- 
lamation law ‘ ‘except as otherwise herein provided” shall govern “the 
construction, Operation, and management” of the project, works. . . 

_ The provisions of reclamation law of general. application, dealing | 
a with land limitations include section 5 of the 1902 Act,® Sections.1 and 
Dot the Warren Act, . Section 3 of the 1912 Act, 7 ‘Section 12 of the 1914 
ae 8 and Section 46 of the 1926 Act, Supra. 
| ‘Section 5 of the 1902 Act forbids the sale of a water right for ‘ends 
in private. ownership for more. than 160. acres. ‘The “sale”. can only 
be understood in the context of sections 4 and 5 of the ‘Act. A reading 
‘of the two sections together reveals that the sale i is not merely a com- 
mercial transaction ‘involving the transfer of. a water right... It j is the 
contract. by. which the government. secures ‘repayment. and. the water 
user obtains. the range of benefits resulting from the construction of 
the federal project. 

“In. section 4 the Secretary i is  ditsoted to estimate ‘and: announce the 
per-acre charge and the number of annual installments. This is his 
estimate of the consideration to be paid by the water user for the 

sale referred to in section 5. When section 5 states “no. right to the 
use of water for land in. private ownership. shall be sold” tor | more > 
than 160 ACTS, it ‘obviously. means that the use. of “project facilities 
erate Act in Sec. 4(b)! modifies this. to provide that. “Cb ]efore any money is ap- 
be ‘opriated * * * ” the Secretary must make adequate provision for eepay ene 

8 Act of June 17, 1902. 32 Stat. 388, 389, 43-U.8.C. § 431. 

6 Act of February 21, 1911. 36 Stat. 925-26. 43 U.S.C. § 523-24, 


7 Act of August 9. 1912. 37 Stat. 265. 266. 48 U.S.C. $544. 
8 Act of August 13, 1914, 88. Stat. 686, Ce 43 U. S.C, 3 418. 
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shall not be made available to a single owner for service to more than 

160 acres. : 

‘The owner of private land may also own a water right. | Cleatly a 
water right will not be sold, in me conventional as to such an. | 
owner. : 

Sections 4 and 5 disclose a scheme by which all participants in a 

‘ project, share its cost. Ifa private landowner cannot be sold a water- 
right because he already owns one, he cannot. be charged for it either 
and, since section 5 contains all the provisions of the Act. for repay- 

ment, there is no way by which he can participate in the project. : 

Nothing in the 1902 Act or its legislative history suggests that pri- 
| vate: landowners with water rights could participate ina proie pay 
their share of its cost, but be exempt from acreage limitation. | , 

- In 1911, in the Warren Act, supra, Congress dealt directly swith the 
_ situation where federal facilities may store or carry water owned by 
others. The use of federal facilities under the Warren Act is ea pieely . 
conditioned on. compliance with the excess land laws. 

~ Section 8 of the 1912 Act provides that water shall not be “furnished 
under said [reclamation] acts nor a water right sold or recognized 

for such excess” over 160 acres. Here is manifested in the clearest 
manner possible that the ownership of a water right prior to the 

construction of a federal reclamation project would not entitle its . 
owner to service from the federal project for more than 160 acres. 

_ The 1914 Act, supra, extended the time ‘for repayment under the y 
- 1902 Act and de other changes in the reclamation law. Repayment 
by private landowners was effected as before, by the making of a water- 
right application and the “sale” (in the sec. 5 sense) of a water right. 

However, Section 12 of the 1914 Act provided that any owner of _ 
lands in excess of what should be determined to be sufficient to support 
a family could not be included in the project unless he agreed to sell 
his excess lands. Thus, as applied to the lands under the All-American 
Canal, the 1914 Act would require the landowners to agree to sell 
excess lands or not get any water through the Canal at all. When 
stated this way no distinction is possible between a landowner with 

_and a landowner without a water right. Neither could get in the proj- 

ect without making the prescribed agreement. 7 
The Act of May 15, 1922 (42 Stat. 541, 48 U.S.C. sec. 511), au- 


thorized joint Hability. contracts with ‘districts in lieu of individual 


_water-right applications. Section 46 of the Act of May 25, 1926, 
supra, made. joint liability contracts mandatory for new projects. 


Such was the contract entered into with Imperial Irrigation District. 


By Section 46 the mechanism of repayment by “selling” water rights 
to private landowners disappeared and was replaced by an undertak- 
_ ing by the district to repay construction charges. 7 | 
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The Project Act differed from section 46, which b required a repay-. 


in section 4(b), the Conecuck “before. any money is apEFOpristod. ei 
‘That this was the only change intended, and that section 46 was other- 
wise applicable, is clear from the section 4(b) requirement that repay- 
mentis to be effected “in the manner provided by the reclamation law.” . 
_ “The manner provided by the reclamation law” on the effective. 
date of the Project Act was section 46 of the 1926 Act.. As already — 
pointed out, section 46 required the. application of the excess land laws. . 
In all cases where repayment contracts, such as the Les Inriga- : 
tion District contract, weretobemade.  _ - 
In Zvanhoe Irrigation District v. McCracken, 357 U.S. 275 (1958),. 
the Court: considered the validity of contracts of the United.States with 
irrigation districts made pursuant. to-the act. authorizing the Cen- 
tral Valley Project (Act of August 26, 1937, 50 Stat. 850, as amended 
by the Act. of October 17, 1940, 54 Stat, 1199). The contracts were 
challenged as invalid becanise they contained acreage limitation provi- 
sions. The Court held .the contracts to be valid and authorized by 
, Congress. The only. provisions in the authorizing legislation -which. 
invoke the reclamation law are the third proviso of Section 2 of the 
1937 Act, which provides, in part, as follows: | 


ee except: as herein otherwise specifically provided, the provisions of the | 
reclamation law, as amended, shall govern the repayment of expenditures and the 


construction, operation, and maintenance of the dams, ‘canals, power plants, — 


pumping: plants, transmission lines, and incidental works deemed. necessary ae 
said entire project * * *, . 
and section 2 of the 1940 Act, high adds atom to constraet dis- 
tribution systems “under the provisions of the Federal reclamation 
laws.” The language in each instance is: substantially the same as the’ 
language of the Boulder Canyon Project Act. ie 
The Supreme Court in Jvanhoe declare that “* * * the authority to. 
impose the conditions of the contracts here comes from the power of 
Congress to condition the use of federal funds, works, and projects:on 
compliance with reasonable requirements [i.e. companes with the ex- 
cess land laws] * * *. [I]f the enforcement of those conditions im- 
pairs any compensable property rights, then recourse for just compen- - 
sation is open in the courts.” bd. at 291. In describing the effect of 
the excess land laws the Court. said, “* * * the excess acreage provi- - 
sion acts as a ceiling, imposed. equally upon ‘all participants, ¢ on. the 
federal subsidy that is being bowes : f ee at 297. 
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Legislative Hi istory 


The plain terms of the Proj ect Act dictate that the excess land laws 
apply to lands served by the All-American Canal, Imperial Dam and 
appurtenant structures. After a thorough examination of the history. 
_ of the Project Act itself and of legislative consideration of the bills 

which preceded it,° I have found no inference of congressional | intent 
to exempt said lands. from the excess land laws. As pointed out in 
Ivanhoe, “* * * wherea particular proj ject has been exempted because 
of its peculiar’ circumstances, the Congress has: always made such 
exemption by express enactment. eo Supra at 292. 

The Boulder Canyon Project Act was the enactment of the last of 
a series of Swing-Johnson bills. The fourth, and final, Swing-J ohn-— 
son bill was introduced in the House as H.R. Bt 73 on December 5, Rae 


and in the Senate as S. 728 on the following day. a0 

‘Unlike its predecessors," the House’ version of the bill éontained a an. 
express acreage limitation proviso covering private lands. The pro- 
viso was substantially identica] with the excess land provision of sec- 


‘tion 46, Omnibus Adjustment Act of 1926. : 

~ In contrast to the House bill, the Senate version of the fourth Siving- 
Johnson measure, S. 728, included no specific provision.on acreage. 
limitation relative to private lands. A bill introduced by Senator 
Phipps of Colorado, S. 1274, contained language. similar to the Section 
46 excess land provision," “and the Senate Committee on Irrigation 


oR. 6044, 66th Cong. Ist ‘Sess. (1919) ER. “41583, 66th Gong., Ba Seas. (1920): 
- ‘BLR: 11449, 67th Cong., 2a Sess. (1922); H E.R. 2903 and 8. 727,. 68th ‘Cong.,. ‘Ast Sess. 
(1924) ; H.R: 6251, S: 1868, H.R. 9826; and 8: 3381, 69th a Cena Ast Bese, pea ER. 
5773-and. 8. 728, 70th Cong., 1st Séss. (1927). 
10 70th Cong., Ist Sess. a as paras 
H.R. 11449, 67th Cong., 2d Sess. (1922); H.R. 2908 and 8, fF2T; 68th i Cones ‘ist Bess, 
(1924) ; H.R. 6521, 8. 1868, H.R. 9826, and ‘8.3331, 69th Cong., Ist Sess. (1926). | 
“On February 5, 1926, Elwood Mead, Commissioner. of Reclamation, testified during the: 
hearings on H.R. 6251 and H.R. 9826 (third Swing-Johnson bill) before the House Com- 
mittee on Irrigation and Reclamation ‘that “old land,” i.¢.; land already irrigated, ‘“‘would ' 
be sold water under a Warren [Act] contract” and that the owners. thereof would. be 
allowed to occupy their then existing farm units. irrespective of the acreage involved. On 
‘the same: occasion Congressman Swing affirmed that nothing in the third ‘Swing-Johnson 
bill required owners of land in. excess of 160 acres to sell. that excess at a price.set by the 
Secretary, Hearings on H.R. 6251 and H.R. 9826 Before the House Committee on Irriga- 
tion and. Reclamation,. 69th Cong., ‘Ist Sess.,. pt. 1, at 32-33 (1926). These statements 
were made prior to the enactment of section 46 of the Act.of May 25, 1926, and hence are 
mot relevant to the interpretation of the Project Act finally enacted. Moreover, Dr. 
Mead’s statement was: based on an erroneous understanding of the then existing reclama- | 
tion law.. The All-American Canal project was not a project of the character considered - 
in the Warren. Act of 1911 (36 Stat. 925), Had it been, the terms of that Act would have 
‘precluded the delivery of water to more ‘than 160 acres of private land in a single owner- 
ship. In addition, both Dr. Mead and Mr. Swing overlooked section 12 of the Reclamation 
Extension Act of 1914 (38 Stat. 689), which was a reclamation law of general applicability 
then in effect. Section 12 required that owners of private excess lands agree to dispose 
of them before they could participate in a project. Both H.R. 6251 and H.R..9826. in- 
corporated the reclamation law by reference. , 
18 Section 5(b) of S. 1274, 70th Cong., 1st Sess, (1928), 
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a reelamation: roomed both S. 728 and S. 1274 in its nbariigs: = 

_ The Phipps bill never emerged from the Committee; ‘whereas’ ‘the 

Swing-Johnson measure was favorably reported."* | 
. According’ to the ‘minority statements filed by Sensitar Ashiirst of | 


Arizona and-appended to the Committee report, the Committee either 


failed to acti upon or rejected an amendment presented by him which 
would: have added-an express acreage limitation provision to’S. 728:¢ 
No particular: import can be ascribed to this incident related by Sena- 
tor Ashurst.: -The record-is devoid of any. inference'that a majority of 
the committee members, in failing to adopt the Ashurst amendment, | 
favored an acreage limitation exemption for private lands.” Even’ if 
- Senator Ashurst’s comments. could be interpreted as an: expression of 
his -view that without specific incorporation’ the excess land laws‘would 
not apply, the construction placed on a'bill-by an unsuccessful: op- 
ponent. is. not a reliable indicator of its meaning “An: unsuccessful — 
minority cannot‘ put words into the mouths of the:maj jority and thus, 
indirectly, amend abill:” Mastro Plastics Corp. v. N.L.EAB., 350 U.S. - 
270, 288 (1956). See also lake sala aes V. Sued Distillers | 
Corp: . 841 U.S:384 (1951). 

' During the consideration: of the fourth Swing Jol ee bill, Seiators | 
Ashurst and’ Haydén conducted a filibuster. Senator Hayden offered - 
many amendments including one similar to the excess land proviso of 
ELR. 5773.7 This amendment, like dozens of others presented and 
printed during the filibuster, never came-to.a vote. Discussion of- hy- — 
droelectric: power production at, Boulder Dam and of the interstate ap- 
portionment of the waters of the Colorado River dominated the debates. 
The issue of acreage limitation was only one of many incidental points 
advanced: by the opponents of S. 728. There. is.no indication that.the 
failure of the Senate to act on the. amendment evinced its rejection of 
the proposition. that. excess land provisions. would be. applicable. to 
private. lands in. Imperial Valley. 

The House passed H.R. 5773 on. May. 25, 1928.5 On December 6, 
1928, Senator Jobnson made a motion to substitute H.R. 5773 for S. 7 28 
In such a@ way: as to retain the bill number and enacting. clause of H.R. 
5773, on the one hand, and the text of S. 7 98, on the other. . Referring 
to the fact that the House and Senate versions of the bill contained _ 
“like purposes” and “ike designs,” Senator J ohnson urged the consoli- | 
“a6 Hearings om: S: 728: and 8. 1274 Before the Senate-Committee on Trvigation a and Recla- 
mation, TOth Cong., Ist Sess. (1928). - ; os! 

18 §. Rep. No. 592, T0th Cong., Ist Sess. (1928). a, nas eee ei FHS 

8 7d., part 2, at 26. 


a7 69 Cong. Rec, 7634-35 (1928). 
_ 269 Cong. Rec. 9990 (1928). 


506 DECISIONS. OF THE DEPARTMENT OF THE INTERIOR {71 LD, 


dation in order to further “orderly legislative procedure.” . The 
motion carried.” The bill with amendments was passed .on Decem- 
ber 14, 1928.?° ! ; 7 
The debates contain no evidents that any “members of the Senate: 
viewed what had occurred as exempting private lands from the excess — 
land laws: _Under certain circumstances the rejection of a provision — 
on the floor of either house of Congress can be referred to as an indica- 
tion of legislative intent.. In the instant:case, however, the Senate did 
not reject:the House bill. It-did-not-purport to pass upon it.. In fact, 
- it could be argued that.since the principal proponent had represented 
‘that the two bills had the same purpose and design, they were sub- 
stantially the same, ie., land limitations were included in each—which 
Indeed. was the case. — a 
No better guideline exists re eee the legislative atonal’ . 
related above than that ‘provided by Justice reac in the case of 
Gemsco, Inc.v. Walling, 324. U.S. 244, 260 (1945). 3. 3 
The plain words and meaning of a statute cannot be overcome by a legislative 


history which, through strained processes of deduction from events of wholly 
- ambiguous: significance, may furnish dubious. panes ao inference in every 


= direction. . 


The Boulder Cason Project Act must be read mM part materiie with x 
the general body. of reclamation law. The rules in such cases. were 
stated by Mr. Justice Miller in. Wédmot v. ee 103 US. 217, 221 
(1880), as’ follows: — | aes 

First, that effect. shall be given to all the words of a statute, where this is 
- possible without a conflict ; and Second, that, as regards statutes im pari materia: 
of different dates,‘the last shall. repeal the first only when. there are express terms 
of repéal, or where the implication of repeal is a necessary. one. When repeal _ 
by implication. is relied on it must be impossible for both provisions under con- 
sideration to stand, because one: necessarily destroys the other. If both can 
stand by-any reasonable. construction, that. construction must be adopted. 
Excess land policy was ‘the cornerstone of the reclamation law when 
the All-American Canal Project was authorized in 1928. “Derange- 
ment of a system thus rooted in tradition” is not to be inferred from | 
enactments which do not purport to alter that: system, “where inveter- 
ate usage. forbids the implication. ” Mr. Justice Cardozo, in General 
Motors Acceptance Cornenaen v. United States, 286 US. 49, 61-62 
(9th Cir. 1932). 

So firmly established are the excess land provisions of the reclama- 
tion law that Congress suspends their operation only where extraordi- 
nary circumstances. dictate. Where. Congr: has § seen: fit. to waive 

10 70 Cong. Rec. 67-68 (1928). 4 ae . 


270 Cong. Rec: 603 (1928). 
%1 Ivanhoe, supra, at 292. 
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_or modify the excess land laws in certain projects, it has always found 
it appropriate to enact positive legislation setting | forth the. exemption 
or other modification in unmistakable terms.” Where Congress deems. 
a departure from its established policy to be in order it so prod by 
express terms, and not by. implication. - :  , 

The doctrine of pari materia acquires special fores j in this case by. . 
virtue of the fact thatthe excess land laws had been undergoing a thor- 
- ough overhaul since the. report: of the “Fact Finders” in 192478 and 
culminating i in-section 46. of the 1926 Act. ‘This activity is reflected 
in adoption as modified of many of the recommendations of the Fact 
Finders on-excess lands, in an. act. authorizing an Indian project (Act. 
of June 7, 1924, 43 Stat. 475), in appropriation acts (Act of Decem- | 
ber 5, 1924, 48 Stat, 672; Act of March 3, 1925, 43 Stat. 1141; Act of 
May ‘0, 1926, 44 Stat. 453) and in the Omnibus Adjustment Act of 
(1926, supra. ioe is worthy of note that the Omnibus Adjustment Act. 
was enacted. in the Congress pedieiey preceding that which enacted = 
the Boulder Canyon Project Act... . 

A holding that the landowners in. Imperial Valley: are scelipt fron | 
acreage: limitations must-find support in clear language of the Project 
Act. Substantial rights were conferred by that act. A grant by the 
United States of rights, privileges or immunities is. construed strictly. 
against the grantee and what,.1s. not expressly granted is reserved. ; 
The Supreme Court. has stated, 


- ‘The Teason of: [this] rule is: Gielen ne ties séeidtie grants for private pur- 


poses ‘usually... draw ‘the -bills:making them. If they do not: make the language a 


sufficiently. explicit and clear,-to pass everything that is intended to be passed, 


it is their own fault; while, on’ the other hand, such a construction has a tend- 


ency to prevent parties from inserting ambiguous language for the purpose of 
taking, by ingenious interpretations and insinuation, that which cannot be ob- 
: 2 ed. by. plain and express:terms.. ; 





“2 See Columbia Basin Antispetulation Act of May 27, 1937, _50 Stat. 208 ; Act of June 16, - 


1938, 52 Stat. 764 (Colorado-Big Thompson project) ; Act of October 14, 1940, 54 Stat.: 4 


. 1119 (water conservation and utilization projects) ; Act. of November 29, 1940, 54 Stat. 
1219 (Truckee River and Humboldt projects) ; Act of March.10, 1943, 57. Stat. 14 (Colum-. 
bia Basin project); Act of June 27, 1952, 66 Stat. 282 (San Luis Valley project, Colorado) ; 
Act of August 28, 1954, 68 Stat. 890 (Owl Creek Unit;. Missourt River Basin project)’; Act 
of September 3, 1954, 68 Stat. 1190. (Santa Maria project) ; Act of. August 1, 1956, 70 
Stat. 775 (Washoe project) ; Act of August .6, 1956, 70 Stat. 1044 (small reclamation 
projects) ; Act:of July 24, 1957,:71 Stat. 309~310 (Hast Bench unit, Missouri River Basin 
project) ; Act of September 4, 1957, 71 Stat.-608 (Kendrick project) ; Act of April 7, 1958, 
72: Stat. 82 (Lower Rio Grande rehabilitation project, Mercedes division) ; ; Act of August: 
28; .1958, 72 Stat. 963 ‘(Seedskadee project) ; Act:of September: 22, 1959, 72 -Stat. 641 
(Lower Rio Grande rehabilitation project, La Feria division) ; Act.of September 27, 1962, 
78. Stat,. 634 | (Baker Droject) ; and Act’ of October. 4, 1962, 76 Stat, 677 ee aaa Basin 
project). oP Oe 
. 23 Federal Reclamation by Irrigation, 8. Doe. ‘Now 92, 68th Cong., Ist Sess. (1924). 


O08: DECISIONS OF THE DEPARTMENT OF THE INTERIOR [71 LD. 


Dubuque ind Pasite pale ne Ve ‘Litchfield, 64 US. 6, 88-89 (1859). 
See also United States v. Grand River Dam Authority, 363 U.S8..229 
(1960), Sided v. Grandjean, 111 U.S. 412 (1883), The Delaware’ 
Railroad Tax (Minot v. The Philadelphia, W, & B. ER. Jy 85 US. . 
(18 Wall.) 206 (1874). = 
‘In Wisconsin Central Railroad’ Co.v.U. S., 164. U. g, 190 (1896): ‘the 
Court dealt with a situation analogous to that presented here. “By an 
1864 Act a grant of land ‘was made to the railroad. company, “upon 
the same terms atid conditions” as in’an 1856 A’ct. The 1856 Act pro- 
vided that the rates for transporting mail could be fixed’ by ‘Congress. 
The act of March 3, 1878, prescribed ‘the rates for. transporting } mail 
and provided’ that: ana grant railroads whosé grant’ was on ‘eondition 
that Congress could fix the rates would. receive 80% ‘of the regular rate: 
"The company received 80 percent and sued in the Court of Claims for 
the balance ‘of the’ regular: rate." The Court ‘held ' that the words 
“apon' the’ same terms and conditions” incorporated in the 1864 Act; 
the provisions’ ‘of the ‘1856 Aol, ee The: settled rule: is that: 
statutes granting privileges ¢ or. relinquishing rights of the “public are 
to be strictly construed against the grantee.” — [bid at 202. ° ca 
“Applying the same rationale-to the application of the acreage limita- 
tions to lands in Imperial Valley, section 14 of the Project Act incor: 
porated the reclamation law, and the land limitation’ provisions. ‘of 
séction 46 of the 1926 Act are part.of the reclamation law. - Nothing” 
in the Project Act exempts the lands in Imperial, Valley’ from séction’: © 
46. Therefore, the land limitations of-section 46 are a “part ‘of the 
Project Act; and since “statutes granting privileges or relinguishing 
_ rights of the public are to'be strictly construed*against the grantee,”. 
_ the excess land laws apply to the lands in Paperial vey, served by: 
the federal project. Kk Pn eee on ae 


a The Wilbur Coron ane. Peon ‘Adrunistrodive. "Practice 


“The repayment: contract’ of the Imperial Irrigation © District with 
the United States was executed by Ray Lyman Wilbur, Secretary of 
_ the Interior, on. ‘December 1;°1932. Article 1 ‘states the: contract: is 

made “pursuant: to” the ‘gélamation’ law and Article 30 states that 
“Except ‘as’ provided by the: Boulder Canyon. Project. Act, the recla+ 
mation law shall govern. the construction, operation, and mibintehahe, 
of the works tobe constructed hereunder.” ih = 

It hasbeen ‘the practice of the Bureau of *Réslaimation’ to includé 
in’ irrigation district contracts’ detailed: requirements. for. the ‘mmple- 
mentation of land limitation provisions. Such detailed requirements 
vary from case to case, but are substantially similar to those described 
in Ivanhoe, supra, at 285-86. No such detailed requirements were in- 
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cluded i in ine lnvpaetal Irrigation : District contract, anid to nes the 
District’ has not complied with the excess land eyes - Excess. land 
provisions have been applied to lands. within the Coachella Valley 
County Water District which are also serviced by the All-American . 
Canal under contracts executed pursuant to the Boulder Canyon Proj- 
ect. Act. Detailed. provisions -wére included in the. supplemental 
Coachella contract of December 22, 1947, in conformity with a ruling 
from the then Solicitor of the Department, Mr. Fowler Harper.* 
An. anomalous situation now exists. The two districts, Imperial 
and Coachella, while serviced by the same federally constructed fa- 
_cility, are accorded different.administrative treatment as to excess land. 
_ The reasons for the administrative treatment accorded Imperial. were 
announced in a letter, dated February 24, 1933, from the Secretary. of 
the Interior Ray: gamba Walbur t to ths » Imperial ee ake District. 
See Appendix Efortext.. 


*4 Solicitor’s Opinion, ‘M-~32902° ‘(May 81, 1945). . See Appendix H. 
--25-The Wilbur letter was. written within three months following execution of the contract. 
‘While. not relevant to the -conelusion reached in this opinion, the record is ambiguous as 
to whether the’ ‘Department had actually determined the excess land laws not to be. appli- 
eable to Imperial Irrigation: District prior: to:the execution of :the contract. . There is no 
- direct evidence of such a conclusion. To the contrary, the only record we. have been able 
to find of considération ‘of the question prior to the execution of the contract indicates 
7 that the excess land limitations did apply. On November 4, 1930, Executive Assistant to 
the Secretary Northeutt Bly stated that the excess land laws would have to. be enforced. 
in. Imperial Valley. (Response. No. 3.by Northeutt.Hly.. See Appendix D.). . 

The Wilbur letter itself states that the question was raised “early in the. negotiations” 
and adds that “upon careful. consideration the view. was reached that this limitation does 
Dot apply. to Jand now cultivated and having. a present water right.” When this conclusion 
was reached, the Secretary did not say. | 

. , The genesis of the. Wilbur letter-is found in a letter of February 4, 1933. (Appendix B), 
from Mr. .Coffey to Porter. WwW. Dent, Assistant Commissioner. and Chief Counsel of. the 
-Bureau of Reclamation. 
.. Mr. Coffey's- letter., takes. no -position but. reperta a conversation with Mr. Charles Li 
Childers, general. counsel. for. Imperial. . “Mr.. Childers apparently told Mr. Coffey that. Mr. 
"Dent. and. Judge Finney, the Solicitor, had agreed . during the contract negotiations. that 
-fereage limitations did not. apply to Imperial. He Tequested a formal Solicitor’ 'g ruling to 
, that effect. but significantly, said Mr. Coffey, “He doesn’t want any formal ruling, of course, - 
_if.the. Solicitor were to hold that the limitation applies a ae 

Assuming ‘the . Childers’ conversation. was correctly: ‘reported by. Mr. _Coffey—we linve 
nothing. directly from. Mr. Childers—two facts are. evident : first, that Mr. Childers is not 
_ certain | that the application of the excess land laws. is. precluded by failure to incorporate 

detailed provisions in the contract ; and, second, that he is not sufficiently certain that a ~ 
‘conclusion has been. reached: that. the excess land laws do not apply to preclude the possi-. 
bility thata formal opinion. might declare that ‘they. do... 
_:,Mr, Coffey’ Ss. letter. was. transmitted to-Mr. Ely bya. memorandum. ‘of ‘February,. q, 1933 
: (Appendix, B), from Mr, Dent. While the Dent memorandum, like the Wilbur letter,, atates 
that the question. of applicability of the 160-acre limitation was raised “early in the. nego- 
tlations. connected with the. All-American. Canal contract,” Mr. Dent went on to say that 
So. far as Iam advised, all’ who have given this matter consideration agree that. this 
lmitation. does. not. apply to lands now ‘eultivated. and having a present. water right. The 
. View. has been, and. is, I believe, ‘that those. lands having already a water right, are entitled 
to have such right recognized without. regard to. the acreage limitation mentioned,” Ms ts 

It is to be noted that while Mr. Dent stated that the’ question had arisen “early in the 
negotiations,’ he did not state that it had been then resolved. His remarks which follow 
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Secretary Wilbur bused’ his fenel sien that: the: excess land laws. 
do not apply to the private lands in the Imperial District on two 
contentions. The first was that no “sale” of a water right had ocur- 
red within the meaning of section 5 of the Reclamation Act of June 17, 
—-1902,26 because the private lands in the Imperial District. had a vested — 
water right which was recognized by the Congress in section 1 of the 
Project Act through the water-charge exemption. . . 

Secretary Wilbur’s understanding of the word “sale” in section 5 
of the 1902 Act has already been disposed of, and the fact, that Con- 
gress gave Imperial an exemption from charges “for water and the 
use, storage, or delivery of water” does not. constitute the granting 
of a water right. 

This point is not material to the. question being considered j in this. 
memorandum since, as has been shown, the ownership of. a water 
right does not preclude the application of the excess land laws. 
| However, if it were material, it must be pointed out that the languag ge 
of section 1 of the Project Act does not in terms create or recognize - 
a water right, it merely exempts from a charge. | And as already noted 
“the: established rule of construction in such cases is, that rights, 
privileges, and immunities not expressly granted are reserved. There. 
is no safety to the public interests in any other rule.” The Delaware 
Railroad Tax (Minot v. The Philadelphia, W. & B. BR, -)s 85 US. 
(18 Wall.) 206, 225 (1874). - 


that statement are as susceptible to a present resolution of ‘the matter as to a resolution in 
ne course of the negotiations. 

‘By memorandum of February 16, 1933, “Mr. Ely. advised: ‘Mr. ‘Dent that he concurred in 
the Dent view and requested Mr. Dent to prepare. what became the Wilbur letter 
(Appendix C). 

The only other contemporary departmental record heightens the ambiguity as to when 

“the conclusion announced in the Wilbur letter was actually reached. This is the March 1; 
1933, letter from Mr. Dent to Mr. Coffey. (Appendix F): In this letter Mr. Dent referred 
to. the opinion that he had shared with Mr. Coffey early in the negotiations. that, some 

“specific provision should be inserted regarding acreage limitation, He then ‘stated ‘that 
representatives of the District: feared that a specific provision “would only be confusing 
and make ratification by the Jandowners more difficult. He went on ‘to say that the 
ground relied on by the Wilbur letter, i.e, non-apPplicability of the acreage limitation to 
lands having a vested water right, ig the ground upon which you and’ I with reluctance 
agreed to elimination of the specific provision regarding acreage limitation.” It ig not 
clear from this statement whether Mr. Dent reluctantly agreed with that ground prior 

- to execution of the contract, or only reluctantly agreed to delete a Fefer ence to excess lands - 
on that ground, 

In any event, in the extensive departmental files covering the negotiation of the Imperial 
contract, save for Mr. Ely’s memorandum of November 4, 1930, there has been found no 
contemporary record either of legal analysis. or ‘discussion of the excess land question. On. 
the other hand, these files do reveal that counsel for. the Imperial District, was‘not- satis-- 

‘fied that a decision had been reached in the Department priot'to éxecution of the ‘contract, 

’- and sought formal assurance on the question. ‘The request for formal decision was ‘rejected . 
in favor of the informal Wilbur letter. Neither in that letter nor in-the memoranda lead- 
ing up to its preparation is the ambiguity, of when the decision was first reached resolved.. 

2 32 Stat. 389. “No right to the use of water for land in private ownership | shall be 

- sold fora tract caceeding 160 acres to any one landowner * ew 
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"For ihe same reason the requirement in section 6 for ie euieuiGn me 


of present perfected rights” cannot bé read'as insulating the District 
lands from acreage limitation. It is not in plain terms an exemption 
from the limitations of reclamation law in connection with the. obli- 
gation to repay the cost of Imperial Dam and the All-American Canal.’ 

We turn now to Secretary Wilbur’s second contention, namely, that 
the Department. had interpreted section 5 of the 1902 ace to permit 
the recognition of a water right for more than 160 acres in single 
ownership by allowing the continued flow of water covered by the 
right through federal project facilities. 

This had been the position of the Department i in the special situa~- 
tion where existing physical facilities were being acquired by the 
' Government. for Incorporation in a project. In such cases, lands: to 
which the water right was appurtenant were considered to be outside 

the project. - . 
.. The first authority cited by Secretary ‘Wilbur, Opinion of Assistant 
Attorney General, 34.L.D: 351 (January 6, 1906), serves to illustrate 
the limited nature of this practice. ‘There, an entire irrigation system . 

already” partially completed and in service, owned by a private land 
and irrigation company, was proposed to be acquired by the United — 


States at a purchase price of $15,000. It was to be incorporated into _ 


a larger federal reclamation project (East Umatilla). The agree- 
ment contemplated that some 8,000 to 9,000 acres of project: land owned 
by the company would. be placed: in trust for sale to individuals in 
units conforming to the acreage limitations prescribed 1 in accordance 
with sections 4 and 5 of the 1902 Act. | 
. The company’s water rights, held or claimed, were to be inclided 3 In 
the conveyance to the United States except for the reservation by the. | 
company’ of'a water right: sufficient to irrigate 800:acres of land it 
proposed to retain. It was explained by the Director of the Geological: 
Survey (of which the Reclamation Service was: then—1905—a part) 
that to purchase the water right for the 300 acres would require a 
larger expenditure than could be justified.” - The government agreed: 
_ tosatisfy this right through project works. . The company was not to’ 
pay any construction ee paren it was to pay for operation and 
| maintenance. aban 


The Director pointed sat iiak: 


. The furnishing of this. water: supply, as part ednsideraton is therefore a con- os 
dition. favorable 16 the United States. - _ Besides; at is the usual practice in eases: 


2 Memorandum from Director, Geological Survey, to secret of Interior, November 16, 
1905. Ree ee Ae: : Q . 
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ais an aise irrigation system is e puchasad for siiateement to agree to 
furnish a water supply to the prior owners, frequently without even reserving 
the right to make a charge for maintenance. This practice is founded on sound. 
- business principles for it is always cheaper to furnish the water when available 

than to buy the right to water which has already vested. : 

If for instance the government were merely to recognize a vested right .for 
water for 300 acres, the company could utilize the right only by building a canal 
_ System paralleling the government system or else the government would be 
required to forego the advantage of using the company’s works now constructed. 


He viewed section 10 of the 1902 Act 8 as authorizing the arrange-. 
ment. . a 
Assistant Attorney General Campbell, to whom the matter was 
referred for. consideration, thereupon issued the decision cited in the 
Wilbur letter. The Aesetant Attorney General concluded that under 
the transaction, the 300 acres covered by the reserved right, “is not _. 
brought within. the limits of [the] project,” Supra at 354. - He held 
that the agreement did not conflict with section 5.?° 

~The cases of the Newlands (Truckee-Carson) and N orth Platte 
projects alluded to by Secretary Wilbur involved pone purchases 
of existing private irrigation works.°° . 

This practice referred to by Secretary Wilbur: is not a precedent. | 
for the Imperial Valley situation. The United States acquired no 
preexisting facilities; the Imperial lands were not only a part: of the 
project, they were the primary reason for the project;.and finally, 
the lands in Imperial were not exempted from, but were expressly 
required to repay, construction charges for the All-American Canal, 
Imperial Dam, and appurtenant structures “in the manner provided 
‘by the reclamation law.” Section 4(b). of the Project Act. | 

On the other hand, the practice. of the Department in’ respect or 
the carriage of water through reclamation project facilities for the 
irrigation of desert land entries, shows. an intention to apply. excess 

239 Stat, 390, 48 U.S.C. sec. 378. The section authorizes the Secretary “to perform — 
any and all acts. and to make such rules and regulations as may be necessary.and proper’ 
for the purpose of carrying the provisions of the. Act into full force and effect. 

“2 While the Wilbur letter does not cite it, the 1906 ruling was followed on May 31; 1910, 
by. a departmental regulation ‘(38 L.D..637, para. 2) which: is currently found at 43 CFR 
230.70: 

The provision of section 5 of the act of June 17, 1902 (32° Stat: 889; 43 Uv. S.C. 381,. 
392, 431, 439),. limiting the area for which-the use of water may be sold, does not 
prevent the recognition of a vested right for a larger area and protection of the same by 
allowing the continued flowing of the water covered by the right through works con- 
structed by the Government under appropriate regulations and charges. 

As is apparent from comparison of its text with'a headnote to the 1906 decision, this 
_ regulation was evidently intended as no more than a codification thereof, _ 

80 See Department of the Interior Second Annual Report of the Reclamation ‘Service, 


1902-3, at 368-69 (1904), and Fourth Annual Report of the Reclamation: Service; 1904-4, 


at 236 (1906). 
‘Anna M. Wright, 40 L.D. 116 (1911), also referred to in. the’ Wilbur letter, merely clted. 
the 1910 regulation. It has no: relevance to the question here involved. - ; 
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land: limitations of reclamation law if ‘project benehte’ are - peceived. 
This situation is analogous to that presented by the privately: owned 
lands in the Imperial Irrigation. District. _ 

To obtain a desert land entry, an entryman must damivnstrats: the 
fact and legal sufficiency of his water right. If the claim is one of 
an appropriative right, he: must show that he has taken all neces- 
sary steps to perfect that right as one of the requirements of making 
final proof. ye) Nayeuber 16, 1906, 35 LD. 305,.43 vee 
2226.1-5 (h). 

By section 5 of the Act of Ju une on, 1906 (34 Stat, 520, 43 U. s. 0. sec, 
448) a desert land entryman is pormiticd: under certain circumstances 
to bring his entry under a reclamation project and obtain a water 
supply through the project if he complies with reclamation. law and 
relinquishes that part: of his entry in excess of 160 acres. The. De- 
partment’ Ss: regulation. under this. act states, however, that— 0). 

‘Special’ attention is’ called to the fact: ‘that: nothing ~ contained : in the act of 
June 27, 1906, shall be construed to-mean that a desert-land entryman who owns 
a water right and reclaims the land.embraced in his entry. must accept the con- 
ditions of the reclamation act of June 17; 1902, but he. may proceed independently 
Of. the Government’s. plan of ‘irrigation and acquire title to the land embraced . 
in bis desert-land entry by means of his own system of irrigation.™ 
; In short, the desert, land entryman, who. for this purpose. is. treated 
like the owner of patented. lands, has a choice. He can rely on his 
own efforts to convey his water to his entry without assistance from 
the government: project, thereby © ‘avoiding the requirements of the 
reclamation law, or he can. participate. In the latter. case he must 
observe the law’s. requirements including land limitation.. oe a 

‘It is evident:that neither the existence nor nonexistence: ofa vested 
water right is itself determinative of whether the excess land laws are 
applicable i in any given case. Where, as here,'the claimants of exist- 
ing water rights have. sought and obtained the.construction of | a fed- 
_ eral. reclamation project. to eliminate the hazards of drought, flood. 

and silt and to obtain a canal entirely within the United States, they 
must accept | the conditions. imposed by. ‘federal law. ri 


” Adimindstratine Phiaotive’: 
* Sib sequent to the Wilbur Letter 


As soon as the Wilbur letter: was issued. representatives ‘of. the 
District expressed concern that. reliance:-had been placed exclusively 
on section 5 of the. 1902. Act whereas the principal problem was. the 


31 Regulations, May arty “910, 38 LD. 646, para. 78; etirrently, 43 CER 230.110... 
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effect of section 46 of the 1926 Act. Aecistant Commissioner and 
Chief Counsel Dent replied ? to this suggestion by stating that section 
46 was only an incorporation of section 5 of the 1902 Act as construed 
_ by. the Wilbur letter. Dent conceived, albeit “with reluctance,” that — 

section 5 precluded application of the excess land laws to lands having 
a vested water right: “We have already disposed of this argument 
and have analyzed section 5 of the 1902 Act and the Acts supple- 
mentary thereto, including section 46 of the.1926 Act. 

Mr. Dent also argued that. the Boulder Canyon Project Act was 
complete in itself and did not incorporate reclamation law. This 
argument completely ignores the import, of sections 1, A); and 14 
of the Project Act.. | 

In 1944, William E. Warne, Assistant Coansaoss of Reclama- 
‘tion, testifying before a Senate subcommittee, stated that acreage 


limitation provisions relative to private lands were not carried into. ~ 


effect by the Boulder Canyon Project ‘Act. and had not been ‘applied 
to Imperial Valley.** The following day; the Assistant Commissioner 
qualified this‘testimony by linking the exemption not to the law but 
directly to the Wilbur letter,** thereby revealing that his statements | 
were not based on new and independent legal research. _ 7 
- Doubts as tothe legal validity of the Wilbur opinion were expressed 
in December of 1944 in connection with negotiations for a supple- 
mental contract between the United States and the Coachella Valley 
. County Water District. . Commissioner of Reclamation Bashore acl- 
vised the Secretary on Deceinber 15, 1944, that—_ 2 2 
Probably because of an informal decision of the. then: Secretary of the Interior, 
Ray Lyman Wilbur | #.* # * the Coachella contract of: October 15, 1984, con- 
_ tained no provision for enforcement of the excess-land provisions * * *, ‘The 
correctness of the 1934 contract’s disregard of the excess-land laws is doubtful, 
-in the opinion of the Chief Counsel of the Bureau; and he is of the opinion that 
_ . the proposed contract is subject to the. excess-land laws * * *, Because the 
- applicability of a Departmental ruling is involved, and perhaps the Soundness of | 


that: ruling, I recommend that this matter be referred to the Solicitor for an 
opinion. on the applicability of the excess-land laws to the proposed contract.* 


~The matter was: referred. to Solicitor Fowler Harper, who rendered © 


a formal opinion holding that the Wilbur letter was not intended to 
apply to Coachella lands.** But this limited finding did not prevent 
the Solicitor from raising ‘serious doubts. as to the validity of the 
Wilbur opinion. In contrast to the Wilbur letter, Fowler Harper’s 


82 Letter from Porter w. Dent to Richard J.. Coffey, March 1, 19383.- See. Appendix F. 
33 Hearings on H.R. $961 before the Subcommittee of the Senate Committee on Commerce, 
78th Cong., 2d Sess., pt. 5, at 599 (1944)... See Appendix'G. 


47d. at 764. - 
35 Memorandum from Commissioner Bashore to: Secretary Ickes, December 18, 1944, 


36 ’ Solieitor’s Opinion, M-33902. (May 31, eae See Appendix 
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opinion echaetied the: Project Act as inoorporating the excess. Jand 
provisions of the reclamation law. | 
_ The apparent inconsistency in. administrative treatment. on excess 
lands accorded the Imperial and Coachella. districts gave rise to an 
inquiry from the Veterans of Foreign Wars to the Secretary in March © 
of 1948. In reply, then Secretary Julius A. Krug confirmed the fact .. 
that different administrative practices were followed with regard to 
thetwo districts: 


Concerning aid the Sapeniee questions which relate alike to both districts, ~ 
we have concluded that inasmuch as the Secretary of the Interior then charged. 
with the administration. of law ‘construed the: acreage limitation as not being. 
applicable to lands of: the Tmperial | Drrigation District under the facts as he 
. then. ‘understood them, and it: being clear that the then owners and subsequent 
«purchasers: of irrigable lands in the Imperial Irrigation District were entitled 
to rely upon advice. from the Secretary and thus establish an economy in the 
district consistently with that advice, they should not now be abruptly advised 
that the economy. of the project is to be changed under a contrary rae of the 
present officer charged with the administration of the law. 

To the extent, therefore, that the actual fact situation-with respect to lands 
and water rights may be identical in the two districts in question, and to the 
- extent that the advice furnished . in the. Coachella case would. otherwise be 
applicable in the Imperial case, we feel that we must allow that inconsistency, 
if such there be, to continue. I think that you will understand the position which 
_ the Department. must take in this matter in fairness to those who have relied. 


on! its, action, even though’, that action might now be subject to valid question.” 


Thi is pertinent to observe that Secretary Krug does not purport to. 
- givea legal interpretation of the Imperial question in the. above entry... 
Solely in deference to considerations of economic reliance, the Sec- 
retary elected..to continue the practice of exempting the Pup ah 
lands from acreage limitations. 

In 1958 the question of acreage limitation i in ‘Imperial Valley was 
raised outside the Department of Interior in proceedings held before | 
the Hon. Samuel H. Rifkind, Special Master of the Supreme Court, — 


in the case of Arizona v. Calton. In its oral argument the State 


of Arizona sought certain admissions relative to Imperial Irrigation 

District's noncompliance with the excess land provisions of the recla-. 
mation law.?® The Special Master asked that memoranda be sub-- 
mitted on the question of whether a motion for admission ought to be | 

granted. Pursuant to this request the Solicitor General of the United | 

States, Hon. J. Lee Rankin, sought the views of the Solicitor of the 
Department of Interior, Elmer F. Bennett. a Solicitor Bennett, while | 
a7 Letter from Secretary Krug to H.C, Herman, April 27, “4948. See ‘Appendix I. 


288 Record, ‘vol. 94, pp. 15, 550-15, 601, Arizona v. California, 373 U.S. 546 (1968). 
® Letter from the Hon. J. Lee Rankin to Elmer F, Bennett, January 24, 1958. 
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doubting that. acreage Tatiatod ea: any “relevance: to the major | 
issue of water entitlement, voiced the following concerns which were 
reminiscent of those expressed a decade earlier by Secretary Krug: — 


* * * T have not had occasion to undertake’a legal analysis of the respective 
views: heretofore ‘expressed by “Secretary” Wilburand former Solicitor Harper. 
Whatever the conclusion might be, to.my mind the time has ee since: passed, 
when it is. realistic and practicable to do s0.8 # * . . ere eae 

The water contract between ‘the United. States and. the Imperial Irrigation 
District was - executed December 1, 1932, some 25 years. ago. The negotiations 


leading to the contract were lengthy and extensively in the public view. ' Except’ so 


at the time of court confirmation, I am not aware of any challenge:as to the 
. legality... of the contract.during. this entire period...Water has been. delivered 
 to-. the. Jands . of Imperial. District pursuant. to. the contract. since the. early 
1940's. I. am not .aware that any administrative. action has been. proposed or 
taken. either by the. preceding administration. or by this. one to recognize or 
enforce _application. of the. 160-acre limitation: to. the. lands of the, Amperial 
Irrigation District... Pg sit ds ee ee ae mine: ee lgeluah ee a 
It is important, to: note: that no ) pretense was made at offering a, Tegal 
opinion on thé Imperial questioni. ; 
‘The memorandum. filed in behalf of the United States. took the posi- 
tion that-the issue of noncompliance had no relevancy to the Arizona 
v: California dispute at bar." - The Solicitor General did not refrain, 
however, from expressing: his opittion on n the merits of the i issue posed 
by the State of Arizona: oe be et ae tng Gao tar 
Briefly; : it may be: stated that for the: reasons stated in: Solicitor: Harper’ s 
opinion, as well:as others;:no conclusion seems permissible other than that.'the: 
limitations, of the reclamation: law upon the quantity of privately owned. lands 
which might receive irrigation water under the. All-American Canal are appli- 
cable ‘in’ the © Imperial Valley just -as ‘are the similar ‘limitations | relating to 
public lands opened for entry within the: district.?:— oaaees bate 


Finally, there is the 1961 inquiry of the then Chairman of thé 3’ 
Senate Committee on Interior and Insular Affairs and the i inquiry « of 
Senator Kuchel in April of 1964 during the hearing 0 on: 1S. 1658 which | 
were eadverted to at the outset of this opinion. ae no 


E fect of A dministrative Primes 


“The facts 1 in this case apparently suggested to, Secretary Krug and 
Solicitor Bennett that the Wilbur letter, the long practice ‘of non- 
enforcement and the reliance which may ‘have been ‘placed. on these 
circumstances by private parties, precluded a, re-examination of the 
legal basis. for the exemption of Jands in Imperial Valley from acreage 
| _ 30 Eater from . Elmer .F. Bennett to. the. Hon, J. Lee: Rankin, ; “February 5, 1958,; See: 
Appendix J. 

44 Memorandum.in Behalf of the .United States with Respect to, Relevance. of “Noncom- 
pliance ‘with Acreage Limitations ot Reclamation um, Wey 28, 1958, Arizona v. Gali 


fornia, 373 U.S. 546 (1963). 
8d. at 3, fn. 5.  Seé Appendix Kk. 
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limitations. Other circumstances have carealiea us. to. raalce: that. 
examination, and we have found Secretary Wilbur’s ruling to be 
without legal foundation. The question now is whether the Wilbur 
ruling, the long practice of non-enforcement:and the assumed reliance 
can have the effect of validating the exemption which. was initially — 
without. legal justification. . ‘The answer is, of course, that they cannot. 

-It is well settled that. administrative practice cannot “. * *.* thwart 
the plain purpose of a valid law.”: . United States v. City and County. 
of San Franeisco, 310 U.S. 16, 31-32 (1940) . Even if it might be'said 
that Secretary Wilbur’s interpretation of: section 5 of. the 1902. Act 
was plausible, the law in 1933; when he wrote, included:the 1912 Act,. 
the 1914 Act and the 1926: Act; which clearly forbade the conclusion 
he reached and which he completely ignored... As Judge Story said, 
“One cannot wink so hard.as not.to.see.......”- The Henry Eubank, 
1 Summ. 400, 11. Fed. Cas. 1166, 1168, Fed. Cas. No. 6,376 (1833).: 

. Long practice,.especially long practice of neglect, cannot make: legal 
that which was. initially illegal. The Supreme Court in. Baltimore. 
and Ondo Railway Co. v. Jackson, 353 U.S..825 (1957) and. United 
States v. DuPont & Co., 353 U.S. 586 (1957), cases involving adminis- 
trative positions of more than 60 and 40 years’ standing, respectively, 
upset them to require compliance with the plain language of the law. 

Finally, the fact that private | parties. may have relied upon the 
Wilbur ruling would not. alter « our ‘conclusion. “Of this it is enough 
to say that the United States i is neither bound nor estopped by acts 
of its officers or agents in entering into an arrangement or agreement 
to do or cause to be done what the law does not sanction or permit. ? 

Uiah Power & Light Co. v. United States, 243 U.S. 389, 409° (1917). 
The Government holds ‘its interests in trust for all the people. and. 
its agents cannot estop the United States by Tees or r aquescence, 
United States Ve California, 382 U. S. 19, 40 (1947 ye 


. State Court Proceedings 


“The only issue: ‘remaining: is whether the. state court. eonermaa tion. 
- proceedings or the decision in the & alan case preclude present inquiry 
“into. the validity of the administrative eee limitation exenpyen. . 
It is clear that they do not. : 

The confirmation action (Hen ewes V. All ore No. 15460, ‘Superior 
Court of Imperial County, California) was filed in 1933 pursuant to 


Article 31 of the Imperial Contract and in accordance’ with! section : 


46 of the 1926 Act. 
@60-039-—65——4 
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In a finding of fact the court concluded that the. contract would 


not impose excess land limitation #* and it entered a decision oe | 


the excess land Jaws inapplicable.*# | 
. It suffices.to say that the United States, not having intervened as a 
party and, since it is not suable without its consent, not having been 
reached by the “in rem” nature of the action, is not bound by either 
the finding, the decision, or indeed by the judgment finally entered. 
_ The Malan case (Malan v. Imperial Irrigation District) proceeded. 
in the same court and concurrently with the confirmation action. _ 
Malan, an excess landowner, asserted the repayment contract to be — 
invalid under California law because it subjected the district to the 
excess land laws. It was the Malan case that gave rise to the request 
. for a ruling which resulted in the Wilbur letter. Malan’s case was 
dismissed in the same unreported decision that confirmed the contract, 
the court holding thatthe contract did not impose acreage limitations. 
. Again, the United States not having been a party, it is not bound 
by this decision. Contrary to Malan’s contention it should be noted - 
that California Jaw does not preclude an irrigation district from — 
contracting to observe the federal excess land laws. Jvanhoe Irriga- 
| tion District v. All ree 3 Cal. Reptr. 317, 350 Pac. 2d. 69 (1960). 


C0 onelusion 


The Boulder Canyon Project Act by its alata terms incorporates 
those provisions of law which impose acreage limitations on lands 
served from federal reclamation projects. The Boulder Canyon Act 
works, including the All-American Canal, Imperial Dam and ap- 
purtenant structures, are federal reclamation facilities. Nothing in 
_ the history of the Project Act and nothing in the legislative history 
of reclamation law modifies what has been expressed by Congress as . 
its plain intent. 

_ . The interpretation in te Wilbur letter of the meaning of the 
~ Project Act was clearly wrong and could not effect a change in the 

- statutes enacted by Congress... The fact that the Department has 
failed for over 30 years to enforce the excess land laws acreage limi-. 
tations in Imperial Valley cannot legitimize a violation of public por . 
icy contrary to the spirit and the letter of the law. — 

I have concluded, after a consideration of all issues, that the ques- 
tion stated on page 3 of this memorandum must be answered in the 
affirmative: Privately. owned lands in TA DeEa Irrigation District, 


-. & Winding of: Fact No. ‘35, July 1, 1933, 
M4 Superior Court, Imperial County, unreported. 
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even Hiss ‘assumed to have vested Colorado River water rights, are 
subject to the excess land laws. ws | 


Frank J, Barry, | 
Solicitor. 


"APPENDIX oe 


This a ipalae is voluminous hens many of the pecords which ae 
are’ pertinent. to this eae are not published elsewhere. . 


L tems : 7 
Memorandum from thé Director of Goclogivel Saivey. +6 the 
.-Seeretary of Interior,.November 16, 1905. a 
“Memorandum from Porter Ww. Dent t to Northcutt sly, February _ 
6 1933. 
Memorandum from Northeutt Bly to Porter W. Dent, February | 
16, 193866, 2° ee 
Item No. 8 posed by Richard oe Coffey and response No. 8 B by : 
Northcutt Ely, November 4, 1930. | 
Letter from Secretary Wilbur to Imperial Irrigation District, : 
February 24, 1933. iz 
Letter from Porter W. Dent to Richard J. Coffey, March 1, 1933. 
. Testimony of William. E. Warne, Assistant Commissioner of 
Reclamation, during Hearing on H.R. 3961 before a subcom- | 
mittee of the Senate Committee on 1 Commerce, 78th Cong., 2d 
Sess. 599, 764 (1944). | 
: Solicitor Harper’s Opies M-38902 (May 81, 1945). 
Letter from Secretary Krug to H. C. Hermann, April 27, 1948. 
Letter from Solicitor Bennett to Solicitor General: Rankin, 
February 5, 1958. 
Footnote 5-of the Mavoeah aun’ in Behalf of the United States 
- with Respect to Relevance of Non- -Compliance with Acreage 
~ Limitations of Reclamation Law, filed in the case of Arizona v. 
California, No. 10 Original, October Term 1957, Before the Hon- 
~~ orable Simon H. Rifkind, Special Master. | 
LL Letter from Senator Clinton ie Anderson to Secretary Udall, ; 
August 7,1961. 0 vs 
M. Letter from Seoretary Udall to Senator’ Clinton P. Anderson, 
_ oe ‘15, (1962. 
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?» November 16, 1905. 
The Honutable the Secretary of of an Ttevion. “ 
Dear Mr. Secretary: 

By reference from the Department under date of November 11, 
I am in receipt of my letter of the 8th instant recommending that 
$1,000,000 be set aside for the Umatilla Project in Oregon. 

Said letter was returned with the following indorsement: 


- Respectfully returned to the Director of the Geologicat Survey for report on 
the following propositions : . 

1. Do not the provisions oe paragraph 2 of the enclosed agreement “conte 
with the provisions of paragraph 5 of the Reclamation Act prohibiting the pene 
to. the use of water on land in private ownership in excess of 160 acres. 

_ 2, Are not the provisions of paragraph 11 likewise. in conflict with the provi- 
sions of said paragraph 5 of the Reclamation Act. 

3. What authority has’ the Secretary of the Interior, under existing law, 
to approve the provisions of paragraph.13 of said agreement: which contemplates: 
the extension of time for compliance with the provisions of the e Desert aces Act. 

_ Return all enclosed papers with. your reply. ' ; . 

The first proposition calls attention - the provisions ‘of para- 

graph.2and.asks whether or not they conflict with the provisions of | 
section 5 of the Reclamation. Act, “prohibiting the right to the use 
‘of water on land in pel vateiowaeraliaa in excess. of 160 acres.” - 

In paragraph 2 of the contract it 1s provided that the United States 
shall recognize.a- vested right :in.the said ‘company for 300 acres. to 
be hereafter selected by.it.. These lands aré now owned by. the com- 
pany and it. has, as stated in my letter--of. transmittal, partially 
completed the construction of a canal system to irrigate:them. The 
company had already furnished water to certain of its lands and pro- 
posed to continue the construction until the canal would be completed 
to:cover the entire area owned: by.it, which would give them.a vested 
right for water for. nearly. 9,000:acres. The:.claim to water for the 
greater part or the whole of this area would then be. established, for 
the.company has been diligently. prosecuting its work. 

There has already been ‘established: in.the company a. vested right: 
to the use of part of these waters and the company would either re- 
quire the recognition of this right or else payment at the rate of $50 an 
acre therefor. This would be:a much larger amount than is involved 
in furnishing the water supply in question for 300 acres, for the rea- 
son that the right of the company to a certain amount of the waters 
of Umatilla River can be utilized in. ‘the project without. additional 
expense. 

As the entire project is intended to irrigate about 20 000 acres, the 
amount of water required to irrigate 300 acres would be one-sixty- 
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sixth of he entire amount of water: carried in the system, and as the © 
main feed canal of the reservoir is to carry flood water and must be of 
sufficient size to carry a large volume in a short time, the storage of 
the added quantity required for 300 acres would involve no additional . 
expense. Furthermore, the lateral system of the project must cover 
_ ‘the entire area irrigated and would necessarily be built of the same ex- 
tent whether or not these 300 acres: were to be irrigated. 
_ The furnishing of this water supply as part consideration is there- 
fore a condition. favorable to.the United States. Besides it is the 
usual practice in cases where an existing irrigation system ‘is pur- 
chased for enlargement to agreé to furnish a water supply to the prior 
owners, frequently without even reserving. the right 'to make:a- charge 
for maintenance. This practice is founded on sound business princi- 
ples for it is always cheaper-to furnish the water when. avaliable than 
to buy the right to water which has already. vested. 

The water right for at least 300 acres. has now vested in. the. com- 
pany and. it is such a right as would be subject to the provisions: of 
section 8 of the Reclamation Act, that: nothing therein: “shall be con- 
strued as affecting or intended to affect or to.in any way interfere 
with the laws of any: State or: Territory relating to the. control, 
appropriation, use or distribution of water used in Bnei or any 
vested right acquired thereunder” Ha 
. Uf for instance the government were marly i vecognize a vessa 
right for water for 300 acres, the company:could utilize the right only 
by building a canal system paralleling the government system or else 
the government would: be required to cance the. agen’ of. usige 
the company’s works now constructed. are 

In the former case the: government. ei be: ‘neqitired, to pay - aie 
company the additional cost :to them of new construction. without 
deriving any benefit from such expenditure, for: the government sys- 
tem as proposed would carry the required water supply: without: extra 
cost for construction. :The necessary. crossing and recrossing: of a 
parallel system would also add to the cost of the government system. 

In the latter case the government would be‘ required to spend a 
greater sum in the construction of its system becauseit would not have 
the use of the excavation and other work already performed by the 
company. There would be further expense for right- of-way as most 
of the odd sections crossed are paren’ lands now-in nthe eee ae other 
parties. _ 

Congress scold not have hindi in ‘tnind tha che vested nies should 
be recognized and at the same'time deprive the parties of the existing 
means of conveying the water, for such has not been the practice, as 
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must: have been well-known to all the members of Congress from the 


Reclamation States. In fact the laws of most western States provide 
for the enlargement of ditches and occupation in common by the | 
parties, and the courts of all the States of the West have repeatedly _ 
- recognized this right, which is just as essential im irrigation matters _ 
_-as the common right of occupancy of canyons, passes and defiles by 
railroad companies, recognized by section 2 of the Act of Congress of 
March 8, 1875 (18 Stat. 482). 
It is understood by this office that, section 8 of the Reclamation Act — 
authorizes and requires the Secretary of the Interior to recognize such 
vested rights and it has heretofore been the policy of the engineers 
of the Reclamation Service in negotiating contracts of this kind to 
provide for the recognition of such rights and the furnishing of the - 
water whenever this plan would be oe than to pay* for the water — 
rights involved. | 
. It is believed that the prohibition of section: 5 of the. Reclamation 
Act that, “no right to the use of:water for land:in private ownership. 
shall be sold for a tract exceeding 160 acres to any one landowner, 
does not apply to.such cases as this, because the water right is not 
sold, belonging as it does to the company, and such ownership. being 
recognized by the contract. . 
_ This water right having vested in the company. and not being sub: 


-. Ject to sale by the Secretary of the Interior, the carriage of the water 


does not seem to be prohibited by the Reclamation Act. 

I find nothing in the Reclamation Act. which prohibits such treat- 
ment of vested rights to the use of water, and the general authority | 
given to the Secretary of the Interior by section 10 of the act, “to per-_ 
form any and all sets and to make such rules and regulations as may 
be necessary and proper for the purpose of carrying the provisions of 
this Act into full fores. and effect” was evidently intended to cover the 
‘many details of administration of this kind arising. in connéction with 
such ‘a complex ’busitiess system as.a large’ irrigation‘ enterprise, and 
which could:not be specifically provided for in a general act. , 

This question was considered by the Department in passing upon 
the purchase of the system of the Klamath Falls Irrigating Company 
(Ankeny Canal), October 9, 1905 (Assistant Attorney General’s 
opinion of October 3). and doubt: was expressed upon these points. 

The negotiations with the Maxwell Land and Irrigation Company 
had been conchided and the form of contract agreed. upon, before this 


-. opinion: -was:known to the engineers engaged upon this matter. 


_ The present contract was submitted to the Department for consider- 
ation in connection with a discussion which was in course of prepara- 
tion for Presentation to the ii unas in one that these y ection 
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might be again considered along lines similar to the present. discus- — 
sion. The letter concerning the Klamath Falls Teens comprny: S 
case will be forwarded ina few days. 
_ The second proposition of the endorsement refers to en il 
of the contract. with the company. The intent of the paragraph is | 
to permit the company to operate its present water system. and to 
supply to certain parties, with whom they have contracts, water sufli- 
_ cient-to-complete their cultivation under the Desert Land Act, until 
‘such time as the government project shall. be completed and in opera- — 
tion. The government undertakes no responsibility for furnishing 


water to the lands specified under this paragraph in schedule A. The — 


company is to continue the operation of its system for this purpose © 
until the: government system has been completed, in which case the © 
parties in question will either make application under the Reclamation 
Act or receive no further water supply. It was stated to the engineers 
negotiating this agreement that these parties ad ac to: make. final 
proof next year. “ 
Jt was supposed that he. provisions of paraeraphe | 11. ould be 
acceptable as they cannot be understood as placing any obligation 
upon the government to furnish water to the lands listed in schedule A. 
... The third proposition of the indorsement of the Secretary relates 
to paragraph 13 of the contract with the company, in which it is 
agreed, (1). that the desert land entrymen listed in schedule B may 
complete the acquisition of their lands by obtaining water under the 
~ Reclamation Act; (2) that they shall have such extension of time in 
which to ecntorn to the requirements of the desert land act as may 
become necessary. on account of their obtaining water for such lands 
from the reclamation :project;.and (8) that water shall not be fur-. 
nished: for-more than 160 acres to each of such claimants. _ ping 
The first and third of these provisions conform to the decision of. 
the Secretary of the Interior of July 14, 1905 (Department letter No. 
2304-1903), holding: that desert land ‘entrymen could: be recognized — 
as proprietors of the land entered, within the spirit and purpose of 
the Reclamation Act, ‘and that if the entry involves more than: 160 
acres of irrigable land the entryman must relinquish the excess. 
- The second provision of paragraph 11 of the contract involves the 
question. of extension. of time. In the Departmental letter referred 
_ to it was stated that it is not advisable to anticipate that question. _ 
As the matter of extending the time for these desert land entries was 
of great importance, it was deemed advisable that. the matter should . 
be made part of the contract and in that manner be brought to the 
attention of the Department for consideration and decision, 
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The company, as stated in paragraph 12 of the contract, is under 
obligations to furnish water to these entrymen in order that they 
shall be able to comply with the Desert Land law, the entries paving 
been made in view of the proposed construction of the company’ s canal 
system which would probably have been completed next spring if the 

“government project had not intervened. 

These entrymen would be left in a very care position as to the 
validity of their entries if they should bring themselves within the 
provisions of the Reclamation Act in pursuance of the provisions of 
Departmental letter of July 14, 1905, and at the same time find them- 
selves unable to make proof under the Desert Land Act. -It would 
therefore be unlikely that any of them would bring their lands within 
the project untilit should be determined that they would be permitted 

_ to make final proof when the Government had furnished water from 
the project, even: though at a later period than was contemplated by 
| their entries. 
The entrymen ‘could Abt be Sepeated to sSieaue the Maxwell Land & 
Irrigation Company from its obligation to furnish the water unless — 
they were assured that they could make proof by means of ie water 
-_ supply furnished under the Reclamation Act. | 
ae they were compelled to rely upon the smaller een of “the 
company which would be built if the Reclamation project were not, 
the lands might be irrigated sufficiently to comply with the Desert 
Land Act but they would not be nearly so productive as if irrigated 
under the reclamation project. It i is therefore not only an advantage 
‘to the project if these entrymen can be brought within the provisions 
of the Reclamation Act, but also of general benefit to the Government 
and all public interests, as providing for a more efficient and produe- 
tive use of the land in question. 
_. The authority of the Secretary of the Tntavio¥ to allow final ered 
_ to be made at such time as would be possible under the Reclamation 
project. seems to' be deducible from several Departmental decisions, 
as for instance the case of Thompson v. Bartholet, 18 L.D. 96 (1894). 
~The rule of the board of equitable adjudication therein quoted speci- 
oo certain causes of failure on the ‘part of the entryman which can 
be considered: in connection with the matter of confirming the entry: 
among them, “obstacles which he could not control.” 
The conditions existing in these cases would come within this de- 
_ geription-as the withdrawal of this company and its decision not to 
complete its system you clearly be an obstacle which fe coud not 
control. 

~ ‘Under the decision in Thompson: v. Bartholet, Supra, & contintance 
of the effort on the part of the entryman to-comply with the law in 
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good faith would arithotie’ the ‘acceptance of his proof’ ‘after the ex- 
pitation of the e Htatntory period and ae the attachinent of an. 1 adverse | 
claim. eee 
“Under the’ terms: of Depaitmantall: letter of J; july: 14, 1908, refers 
to; the question of extending the time was left: unséttled and’ it was 
‘therefore assumed ‘that: an investigation \ of the matter along the lines 
herein indicated might’ result’ in a decision that’ such action could be 
authorized, ‘and’ it was supposed that upon consideration of the con- 
tract in’ auesone oe ey satis would decide whether such action 
could be taken: ie ge ae Sis ee ae Say ia cake ae 
ane papers faanttiel are herewith vetuinied 8 as dineoted. 
oS epee ty, tae GEE es BOG beds 


|: /PHomas WaLcort,.. 5:0) 
ot Tas pDanectoms 3: 


as : | Reber Ae | 
Memorandum for Uh. By. ie ears 


Attached letter of ebruany 4 from District Conse Coe is set 
explanatory. ‘ 
This letter refers to the suit 1 now sede in the Sinpentor Court se 
Imperial County, California entitled C harles Malan'v. Imperial I rriga- 
tion District et al. Among other things the up) in vena case ECone 
tains the following allegation : oe ace: pone 
‘And. it is farther provided by the reclamation law of the United States ‘that 
water shall not be delivered from ‘any canal SO ‘constructed by the. Secretary of 
the Interior under: the said reclamation law to any ] landowner omnins more than 
‘160 aéres of land. (-- 6 80 ee hh erin: OT Pek ME eS 
The foregoing i isan iconreet statement of the reclamation law i in this 
respect. Presumably the pleader intends to refer'to section 5 of ths 
Reclamation Act of June 17,1902, which reads 1 im part as follows: 
No right to the use of water for land. in private, ownership shall be sold for ¢ 
tract ‘exceeding 160 acres to any one landowner, and no such sale ‘shall be made 
te any landowner unless he’ be an’ actual bona. fide: resident’ on such land, ‘or: 


— occupant thereof residing in the neighborhood of said land, and no such: right shall 
_ permanently attach until all payments therefor are made. » 


Tt willbe noted that the reclamation: law: et of sondage) as - . 
alleged, that no water shall be delivered from a ‘canal constructed by 
_ the Government to any tract: exceeding 160 acres in area, provides that. 
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no water shall be sold for a tract in excess of 160 acres in single | 
| ownership. . 
‘The All-American Canal contract with the Imperial District does 
~ not provide for the sale of storage water for use in the Imperial and 
Coachella Valleys. The contract, in article 17, provides merely for 
the delivery of water for use in these valleys through the works to be 
constructed by the United States.. No charge whatever is made for 
the water so to be delivered, and under the provisions of the. Boulder 
Canyon Project Act no snoli charge: can legally be made. From section 
lof this act for convenient reference the following is quoted : 
Re Provided, however, That no charge shall be made for water or for the use, 
storage, or delivery of water for irrigation of water for ePolanie purposes in the: 
Imperial | or Coachella Valleys ad aaa 
_ Early in the negotiations connected with the: AlAmopon Canal 
- contract the question was raised regarding whether and to what ex- 
--tent the 160-acre limitation is applicable to lands to be irrigated from | 
this proposed canal. So far as I am advised, all who have given this — 
matter consideration agree that this inillation does not apply to lands 
now cultivated and having a present water right. The view has been, 
_and_is, I believe, that these lands having already. a,.water.right, are 
ventitled to-have such- right recognized:.swithout- regard.to.the.acreage 
limitation mentioned. Congress evidently recognized that these lands 
had a vested water right when the provision was inserted that no 
charge shall. be ‘made for-the sores use or delivery of water to ; 


furnished these areas. 


In connection: with the activities of ia Bureaw it has ee held that. 
| the provisions of section 5 of the reclamation act restricting the sale 
of'a right:to use water for land‘in private ownership to not more than: 


~ 160 acres. will not prevent the recognition of a vested water right for 


a larger area, and protection of the same by allowing the continued. 
- flowage of the water covered by the right through the works con- | 
structed by the Government.. (Opinion of Assistant Attorney os . 
eral, 34. L.D. 351 (1906); Anna M. Wright, 40 L.D. 116 (1911) ). 
many projects it has been the practice to recognize vested. Hee in 
single ownership in excess of 160 acres and to deliver the water neces- » 


sary to satisfy such rights through works constructed by and at the 


expense of the Government.. This is true of the Newlands project, the - 
“North Platte project, the Umatilla project, and others. 
_ Is is my view that the limitation quoted from section 5 of the Recla- 
~ mation Act does not apply to those areas now ’ cultivated and having a 
vested. night to the use of water. : 

The provision quoted from section 5 relates to iid in private own- 
ership. This of course would not apply to the tributary public lands 
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to be included within the boundaries of the disttict:. While this par- 


ticular provision would not be applicable to the public lands, they 


- would be governed by section 4 of the reclamation act and other pro- 
visions which limit.the area of public lands that may be entered to a - 
farm unit required for the support of a. family. This area will be such 
as may be fixed by the Secretary, consisting of not less:than 10 nor — 
more than 160 acres. (Section 9 of the Boulder Canyon. Ero] ect. Act 
and act of June oT, 1906,.34-Stat. 519). 
This matter is submitted for your consideration and aa action as - 


may be considered advisable. If the Departmenti isin agreement with © 7 


_ the foregoing I believe a letter to the district or a formal decision to 

_ that effect would be helpful. 
: Dontae W. Dine. 

Assistant Comunissioner. é 


608 Grant Building, 

Los Angeles, California, 
ee rn | | February 4,1933.. 
Mr. P. W. Dent | ee “Uae 
Assistant. Commissioner - 
‘Bureau..of' Reclamation .... 
Washington, D.C. 


Dear Mr. Dent: ; | 

Mr. Childers, attorney for Imperial. Irrigation Diseriok? advises — 
me that he is very much worried over that particular part of the com- 
plaint in the Malan suit, copy of which you have in the files at-Wash- 


- ington, which claims that the All-American Canal contract is illegal : 


because’ of the'feature of the:general reclamation.laws-which restricts 
_ the use of water to one hundred sixty acres. He advises me, also, that. 
-at one time he discussed the matter with Judge Finney, and with you, 
and that you were both of the opinion that the 160-acre restriction on ' 


the use of water, found in me reclamation. male didn’t, apply to. the e 


All-American Canal contract. 7 
Childers is very anxious to get a ruling on the point fon the 
- Solicitor, prior to the hearing of the confirmation proceedings and 
_the Malan suit, both of which are to be called up for hearing on March 
6, next; provided, that such ruling would be that the 160-acre limita- 
_. tion, did. not. apply. He. doesn’t want any formal ruling, of course, | 
_ if the Solicitor were to hold that the limitation apples: so far as Im- 
pa Irrigation District is concerned. 
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I wonder if it mouldn't be i a ‘good plan for you to iis scuss. the matter- 
with Judge Finney and see what may be done in this regard. 
+ As-you have‘noted from:a ¢lipping which J sent ‘in the other day,. 
Directors: DuBois: and ‘Blair «were: defeated :at' the general district. 
election held F February i. - They were strong supporters of Mark Rose,. 
but:the campaign issue: which seemed to have ousted’ them was’that. 
they were not:doing their best'to bring about construction of the All-- 
American Canal. : The press states that a campaign is now under‘way- 
to recall Directors Aten'and A:dams;: on the:claim: that they too-are 
ee consummation of the Sy een “ane Meas : 
er) yours, 1s By ne? es Ce eee 
| RiowanoJ: Comey, « 
. District 0 ounsel. 


- APPENDIX ¢C 
| February 16, 1L938F 
Memorandum for “Mr. Dent. 
Lagree with. the views expressed i in your memorandum of Rebetiany rf 
regarding the case ‘of Charles Malan v. Imperial Irrigation District 
et al. Will you be good enough to have a letter. from. the mee 


- tothe Board prepared along those lines # g 
a “Norrsourr Eny.. 


APPENDIX D 


eu No. 8 Sed by pair a Coffey for consider ation in con- 
nection with. the Imperial .All. -American. Canal.contract (no date): . 
‘8. Reclamation laws restrict. individual holdings to 160 acres... How 
-, does-this.affect the District. .. .. 
Response. No..8 by. Northcutt. Ely to Tem No. 8, Novant rs 1930: 
: 8. The. Reclamation Law’s limitation of 160 acres to.a. particular 
-.) ,0Wner presents a serious problem, in view of the fact that this, 
ae a an existing project, includes:many farms with larger. area. 
I see nothing to do but enforce it unless the Imperial Irrigation | 
District can: get new: legislation: .In-any event, enforcement ‘of 
.. this requirement. would undoubtedly. have.a. salutary effect. on 
| “sdiiapented erroulatives activities in that. locality. fa 
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Pe RE EES Be February 24, 1933 
“Imperial Trrig ation District, 
El Centro, California _ 
‘Gentlemen: , | 
Information at hand indicates that j in. sonnecHion with the contract 
-with your district signed by. me on behalf of the United. States under 
‘date.of December 1, 1932, s some question has. been raised concerning 
‘the maximum area of land j in single ownership that: may be irrigated 
‘from the proposed All- American Canal. My attention has-been spe- 
cifically called to the suit now pending in the Superior Court.of 
Imperial County, California entitled Charles Matan v. I mmperiat Trri- 
gation District et al. Among other things the one in . this case 
contains the following allegation: 1 os ae bee 
Ana it is further provided by: the Poclaa ation law of the United States that 
.- water shall not be delivered from any. canal. So coustructed by the Secretary of . 
-the Interior under the said reclamation law. to any. landowner owning 1 more than» 
‘160 acres ofland. . , o,f Bow 
The foregoing: 1 is an n inaccurate. statement of thes reclataation lag in 
this respect. ‘Presumably this allegation i 18, intended to refer to section 
5 of the Reclamation, Act, pt June. 1%; 9 1902, which ae in: fess, as 
follows: Co ae oe e i, ee ees ee me | 
No. right to ‘the use of water for ‘land in. private: ownership shall be -sold for | 
a tract. exceeding 160 acres to any one landowner, dnd:-no such sale shall be’. 
made to any landowner ‘unless he be an actual bona fide resident on, such. land, 
“or occupant thereof residing in the neighborhood of said land, and. TO such right 
shall ay aaeaes ater: bata all Tey ments, therefor are made. -Ctalies, 
_ Supplied). ae ee 
Tt will = noted thet while the’ ‘redlamiétion’ law provides that's no 
water shall be sold for a tract of land in excess of 160 acres in single 
ownership, it does not provide, as alleged, that‘no water shall be 
delivered from a canal] constructed by the: Government, to any. tract 
exceeding 160 acres in. area.’ . 
~The All-American Canale contract with the Imperial Irrigation Dis- : 
trict does not provide for the sale of storage water for use in the - 
Imperial and Coachella Valleys. The-contract, in‘article 17, ; provides | 
- merely for the delivery of water for use in these valleys through the 
works to be constructed by the United States. No charge whatever 
_is made for the water so to be delivered, and under the provisions of 
the Boulder Canyon Project Act no such charge can. legally be made. | 


From section 1 of this act for convenient reference the following is 
quoted: 


580 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [71 LD: 


* % Provided, however, That no charge shall be made for water or for the 
use, storage, or delivery of water for irrigation or * water for potable purposes 
in the Imperial or. Coachella Valleys. 

Early in the- negotiations connected. with the AML ‘Amacican Canal 
contract the question was raised regarding whether and to what extent 
the 160-acre limitation is applicable to lands to be irrigated from this: 
canal. Upon careful consideration the view was reached that this: 
limitation does not apply to lands now.cultivated and having a present — 

water right. These lands, having already a water right, are entitled 

- to havé such’ vested right recognized without regard to the acreage 
limitation mentioned. Congress evidently recognized that these lands 

had a vested right when the provision was inserted. that no charge 
shall be made for the se use, OF delivery. of water to be furnished 
these areas. 

- In contiection with the activities of the Bureau of: ‘Reclamation it 
has ‘been held that the provisions of section 5 of the:Reclamation Act 
- restricting the sale of a right to use water for land in private owner- 
ship to not more than 160 acres will not prevent the recognition of 
a vested water right for-a larger area, and protection of the same by 
- allowing the continued flowage of the water covered by the right 
through the works constructed by the Government. (Opinion of 
Assistant Attorney General, 34 LD. 351 (1906); Anna MU. Wright, 
40 L. D. 116: (1911)). On many projects it has been the practice to 
- recognize vested rights in single ownership in excess of 160 acres and — 

to deliver the water. necessary to satisfy such rights through works — 
constructed. by and-at the expense of the Government. This is true ©. 

of the Newlands. project, the North Platte projets ne Umatilla... 
project, and others. =% 

The provision quoted from section 5 of the Reclamation Act relates 

‘to land in private ownership. This of course would not apply to the 

tributary public lands to be included within the boundaries of the 

district. While this particular provision: would not be applicable to: 
the public lands, they would be governed by section 4 of the reclama- 
tion act and other provisions which limit the area of public lands that 
may be entered to a farm unit required for the support of a family. 


This area will be such as may be fixed by the Secretary, consisting 


of not less than 10 nor more than 160 acres. (Section 9 of the Boulder 
- Canyon Act and-act of June 27, 1906, 34 Stat. 519.) ¥ | 
_. The. foregoing has been long settled by decisions of the Department i. 
and by the practice in carrying such decisions into effect. : 
| Sincerely yours, 


Ray ia Wuspr, | 
| Secretary. 


~~ 
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APPENDIX F 
. March, 1933 


, Richard J. Coffey, Esquire “ 
608 Grant Building — 
- Los Angeles, Cal. 


Dear Mr. Coffey: , 

. In your telegram of February 28 from Phoenix relating to the All- | 
American Canal contract you requested that’ Mr. Childers be fur- 
nished with a certified copy of the Department’s ruling on the 160: 
acre limitation. When your telegram was sent you no doubt assumed — 
that this ruling would take the form of a formal decision. This,, 
however, is not the case. It was decided that the matter should be. 
passed upon in a letter addressed by the Secretary to the Imperial | 
Irrigation District. This letter was dated February 24 and I under-. 
stand the original has been forwarded by Messrs. Du Bois and Dowd. - 
to Mr. Childers. Ifthe letter is to be used in the case under the well-. 
known rule a certified copy could not be: used until satisfactory. ex. 
_ planation is made of failure to produce the original. A certified copy,. 
therefore, presumably, would serve no useful PU and accordingly 
isnot:being furnished. 


Messrs. Du Bois and Dowd were in he ‘fies this morning and eX 


hibited a telegram received by them from Mr. Childers, who in. his. 
telegram indicated that the situation is not fully met in that the dis-. 
cussion relates to the 160-acre limitation in the Reclamation Act, 

whereas they are apprehensive concerning the act of May 25, 1926,. 


presumably section 46. You will recall that this is a matter ‘which. 


was very extensively discussed. You and I were of the opinion that. 
some specific provision should be inserted regarding this acreage- 

limitation and the original draft of contract so provided. However,. 
representatives of the district entertained the fear that should a spe-- 
cific provision be inserted in the contract it would only be confusing ~ 
and make the ratification by the landowners more difficult...In my-. 
view the same principle discussed in the Secretary’s letter of Febru-- 
ary 24, based upon section 5 of the Reclamation Act, involves pre- 

cisely that contained in section 46 of the act of May 25, 1926. The- 
latter act merely ties up with and emphasizes wnat has always been a 
the law inthis respect. - 
The Secretary’s letter. was directed to the areas allegations in 
the complaint, which, so far as could be ascertained, had no direct: : 
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reference to the act of May 25, 1926. ‘I assume, however, that regard- 
Jess of the allegations in the complaint, Mr. Childers is apprehensive 
that argument may be submitted based, upon the 1926 act.: If this: 
is done it seems to me the defense would necessarily be based upon: 
the propositions, first, that the All-American Canal work constitutes 
& special project specifically authorized by the Boulder Canyon Proj- 
ect Act and that this stands upon a basis quite different from the ordi- 
‘nary conception of a project. The second proposition is that the 
acreage limitation in the reclamation law (including section 46. of 
the act of May 25, 1926) does not apply to the lands having a vested 
right. This is ihe ground upon which you and I with reluctance 
agreed to elimination e me epecifin Provision: peestene: noes 
imitation. © 
“Section 14 of the Boulder Chive: Proj éot Act provides that it salt 
‘be deemed a, supplement to the reclamation’ law, which shall govern 
-the construction, operation and maintenance of the works authorized 
except as otherwise provided in that act. The'specific provisions of - © 
-the Boulder Canyon Project Act are therefore controlling. Sec- 
tion 4(b) of this act provides that contracts for repayment. of ‘costs | 
shall be made before any money is appropriated or construction 
started: Section 46 of the act of May 25, 1926, contains an entirely 
different provision in ‘this respect. ‘This section does not require a 
contract in advance of appropriation: of money or construction but 
does require a contract of the character described: before water is de- 
‘livered. Section 46 is of general application and of-course contem- 
plates: a case where a project is being constructed from which a new 
and complete ‘water right will-be sold and where a distribution sys- 
tem is constructed and water deliveries made through it. The special 
conditions in the Imperial and Coachella Valleys: ‘were known to Con- 
. gress, ‘and I beliéve'some consideration was given to incorporating: a 
special provision regarding the acreage limitation, though my memory 
in this respect is not entirely clear. “Mr. Childers probably may recall - 
what was contemplated and the reasons es no saa prea pene 


inserted i in this respect. 
ai hope the outcome of litigation wil i ssatistictory. 


‘Sincerely yours, me 


| Tod W.. Dent. 


_ APPENDIX G 


. ‘Testimony of William E. Warne, Assistant, Commissioner of ee 
mation, during: Hearing on H.R. 3961 before a Subcommittee of the 
‘Senate Committee on commen 78th Cong., 2d Sess. 599,764 (1944) + 
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Representative Eliott. Why was the limitation lifted 3 in the southern part 
of California down in. the Imperial Valley? Why was that 160-acre limitation 
lifted? ‘That applied there, just the same as it did elsewhere. 

Mr. Warne. No, there was never a 160-acre: limitation applied to the Imperial - 
Valley. 

Representative Elliott. There weren’t any uniform water districts. until that 
was developed, were there? 

Mr. Warne. The irrigation district has been in Scinbanee: much longer than. 
the Boulder Canyon project dam. 
£9 Representative Elliott. But I say, was it not a siattes of fact that they would 
not sign that water district until that limitation was taken off? 

Mr. Warne. ‘The limitation was never applied under the law to the Imperial 
Valley, except as a matter of new lands— . 
| * ‘ * * “ %, . * ; = 4 

Mr. Warne. Yesterday, I indicated the development of the lands of the 
Imperial irrigation district [sic] from the Reclamation Act. There is, how- 
ever, a letter from Ray Lyman Wilbur, Secretary of the Interior, dated Feb- 
ruary 24, 1983, addressed to the Imperial Irrigation District, El] Centro, Califor- 
nia, which I would like to submit for the record on that matter. 


APPENDIX H 


APPLICABILITY OF THE EXCESS LAND PROVISIONS OF THE FED- 
- ERAL RECLAMATION LAW TO THE BOULDER CANYON PROJECT > 
ACT | | 


FEDERAL RECLAMATION LAW—BOULDER CANYON 
PROJECT ACT-—-APPLICABILITY OF THE EXCESS 
LAND PROVISIONS OF THE FEDERAL RECLAMATION 
LAW TO COACHELLA VALLEY COUNTY WATER 
DISTRICT LANDS. | 


~ $ection 14 of the Boulder Canyon Project Act (45 Stat. 1065; 48 U.S.C. sec. 
617m) declares that statute to be a supplement to the Federal reclamation 
law and thereby carries into operation as to lands irrigated under authority 

of the former act the excess land provisions contained in the latter legislation. 
The Coachella Valley County Water District lands are subject to the excess- _ 
land provisions of the Federal reclamation law. 


M-33902 | me Ge FS May 31,1945 


The Honorable the Secretary of the Interior. 
My dear Mr. Secretary: . . 
_ Reference is made to Commissioner Bashore’s memorandum to you, ; 
dated December 15, 1944, in which he recommends that my opinion. 
be obtained on the question of the general applicability of the excess 
760-089—65——5 
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land provisions | of the iPederal reclamation law to ihe Conchalla Valley | 
County Water District lands in California. | é 

:. This question arises in connection with a propesed coare act: Bateben 
the United States and the Coachella Valley County Water District 
to provide for the construction of a new distribution system to fur- 
nish irrigation water, and to cover repayment of the increased costs 
of the All-American Canal, and appurtenances. Previously, the con- 
struction of the All- ‘American Canal, for the purpose, inter adda, of 
supplying irrigable water to the Coachella Valley, was undertaken. 
pursuant to a contract entered between the United States and the 
Coachella Valley County Water District on October 15, 1934, contract 
symbol Ilr-781. This contract was made pursuant to the act of Con- | 
gress of June 17, 1902 (32 Stat. 388), and acts amendatory and supple- 
mentary fherate: commonly known and referred to as the Federal 
reclamation law, and particularly pursuant to the act.of December 21, 
1928 (45. Stat. 1057, 43.-U.S8.C. sec. 617), designated. as the Boulder 
Canyon Project Act. The question whether the general excess land 
_ provisions which are part of the Federal-reclamation law, apply to — 
the Coachella Valley Water District lands, depends on the construc- 
tion and the interpretation of these stattites. 

It is my opinion that the excess: land provisions of the Federal 
reclamation law apply to the Coachella Valley County Water District: 
lands and, accordingly, these provisions: should be ancorperated in 
the contracts presently under consideration. — | 

The Federal reclamation law is contained in the Reclamation Act 
of June 17, 1902 (32 Stat. 888), which, together with acts amendatory 
and supplementary thereto, forms a comiplete: legislative pattern in 


the field. The ‘Supreme Court describes this type of Jee station 7 
succinctly i in. United States. v. Barnes, 299 U. S. 513, 520 (1912) 33 | 


7 “Much of our national ‘legislation is embodied in codes, or systematic eoilae: 


_ tions of general rules, each dealing in a comprehensive way with some general 


subject;:Such:as-:the: customs,. internal revenue, publie lands, Indians, and patents 
for: inventions ;. and it is. the: settled rule of decision. in this-court that where 
there ‘ig. subsequent. legislation upon such a subject it carries with-it an implica- 
tion: that.the general. rules are not superseded, but.are to be.applied in tis en- 


phe 


= . forcement, save as the contr ary clearly appears. + me (Italics supplied.) -: 


Congress has followed precisely this type of legislative policy in 
enacting: the Federal reclamation law. 
The excess land oo of genera! applicability i in this lw are 
the following: — . 
» 2 This. ease held that. certain procedures set out in section 3177. of the J Revised Sintites, 
providing. for the enforcement of the internal revenue laws, applied to the collection or 


enforcement of the specific tax imposed on oleomargatine by the act of aeons 2, 1886, 
c. 840, 24 PEA 209. . : 
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The Reclamation. Act of June 17, 1902 (32 Stat, 388, 389, 43 U. a C. 
_ See. 431) ; = 
Section 46 of the Omnibus Adjustment Aa of May 25, 1926. (44 7 
Stat. 636, 649, 43 U.S.C. sec. 423(e)) 3 

~The Warren Act of February 21, 1911 (36 Stat. 995, 996, 43 v. S. C. 
secs. 523, 524) 5. : 


The act of ‘Acct 9, 19 (Bt Stat. 265, 266, 43 3 USC. secs. 543, 


S44 

The ueelawctien Rcteneion Act of August. 13, i914 a8 Stat. 686, 
689, 48 U.S.C. sec. 418). 

Since, i in the opinion of the Bureau of Reclamation, “the excess land 
provisions of section 46 of the Omnibus Adjustment Act seem to. be 
applicable to contracts made with the Coachella District”. (see copy 
of undated letter attached from the Acting Commissioner to the 
Regional Director, Boulder City, Nevada), these provisions will. be | 
used, for illustrative purposes only, of this type of statute: | 
No water shall be delivered upon the. completion of any new. project or new 
:€ division. of a. project until a contract or contracts. in’ form approved by the 
= Secretary of the Interior shall have been made ‘With an irrigation district. aes 
‘organized under State law providing for payment by the district * * * of the 
cost of constructing, operating, and maintaining the works: during the: ‘time 
they are in control of the United States * * * ‘Such ¢ontract or contracts with 
irrigation districts hereinbefore referred to shall further. provide that all irriga- 
ble land held in private ownership by any one owner in excess of one hundred 
and sixty irrigable acres shall be appraised in a manner to be prescribed by 
the Secretary of the Interior and the sale. prices. thereof fixed by the Secretary _ 
on the basis of its actual bona fide value at the date of appraisal without refer- 
-ence to the proposed. construction of the irrigation ‘works; and that no such 
excess lands so held shall receive water from any project or division if. the 
owners thereof shall refuse to execute valid recordable contracts for the sale 
of. such lands under terms and conditions satisfactory. to the ‘Secretary. of the 
Interior and at prices not to exceed those fixed by. the » Secretary of the Inte- 

rior; * * *. (Italics. supplied.) pes 
‘The language used in the other statutes listed i is similar.. As will be 
considered presently, section 5 of the Reclamation Act employs the 
term. “sold” in connection with water rights, i in contrast to the term 
“delivered” in the Omnibus Adjustment Act. - oo en ce 
Generally speaking, these excess land provisions nope a firmly 

established, time- honored, and sound public policy which seeks to 
“achieve the twofold purpose of preventing speculation and of spread- 
ing the benefits of a reclamation project among the larger group of 
smaller landowners rather than confining those benefits to the rela- 
tively smaller group of large landowners. ‘These. excess land’ pro- 
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visions are of general applicability to all reclamation projécts in the 
17 States enumerated in section 1 of the Reclamation Act of 1902, as 
amended. ° 

Whenever these general excess land provisions did not fit the apegial 
circumstances of a project, or were found not to be adequate enough 
to check. speculation, special excess land provisions were enacted by 
Congress, applicable only to specific prolectes Examples of this type 
of legislation are: 

Interior Department Appropriation Act of May 10, 1926 2 (44 Stat. 
453, 465); | 

Columbia Basin Antispeculation Act of May 27, 1987 a (50 Stat. 
208),asamended bythe —~ 

Columbia Basin Project Act of March 10, 1943 4 (47 Stat. 14, 16 
U.S.C.A. App., sec. 835). 

Furthermore, Congress has waived the excess land pigsauice of the 
Federal reclamation law, with regard to two projects, in view of. the 
peculiar circumstances involved which threatened to make these proj- 
ects economically unsound : 

Act of June 16, 1988 (52 Stat. 764, 43 U.S. C. sec. a) with respect 
‘to the Colorado-Bie Thompson project: 

Act of November 29, 1940 (54 Stat. 1219), with respect to the Washoe 
County. Water Conservation District, Truckee storage project, and the 
Pershing County Water Conservation District, both in Nevada. 

In the act of June 16, 1938, supra, the language reads: 


The excess land provisions of the Federal reclamation laws shall tiot be appli--- — 


cable to lands which on June 16, 1938, had an irrigation water supply from 
sources Other. than a Federal: reclamation project and which will receive a sup- 
plemental supply from the Colorado-Big Thompson project. 


The exclusion is equally positive in the act of November 29, 1940, 
 supra.® 

The existence of the two foregoing types of statutes is of tremendous 
importance in the instant situation and has a direct bearing on the 
problem before me. Congress in enacting them has shown clearly 
that the excess land provisions are the heart of the reclamation law. 


2This act contains the 160-acre limitation but provides the manner, peculiar: to the 
statute, in which excess lands may be conveyed to the United States. 

*This statute contains the following proviso: “That every such. contract with any 
district shall further require that all irrigable land held in private ownership by any one 
owner in excess of forty irrigable acres * * * shall be designated as excess land and as 
such shall not be entitled to received water from said project.” (Italics supplied.) 

4 The limitation here is to farm units containing not less than 10 nor more than 160 acres. 

5 “That the excess land provisions of the Federal reclamation laws shall not be applicable. 
to land in the Washoe County Water Conservation District, Nevada, irrigated from the 
- Boca Reservoir, Truckee River storage project, Nevada, nor. to the Pershing County Water 
Conservation District, Nevada, irrigated from the Humboldt River Reservoir, and. the 
Secretary of the Interior is authorized to enter into a contract with said districts, amend- 
ing, in accordance with this Act, the contract of December 18, 1936, between the United 
States and the Washoe County Water Conservation District, and the contract of Octoher 
1, 1934, between the United States and the Pershing County Water Conservation District.” 
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Where:such provisions are not sufficiently drastic, Congress has enacted 
a special excess land law designed to. meet the particular situation, as 
in the Columbia Basin Antispeculation Act. But where reasons of 
policy. militate against the application of the excess land provisions, 
Congress provides express SreDElCn, as in the Colorado-Big Thomp- 
son project... 
When the pertinent, pants of the Bouldei Gaon Brose Act are 
analyzed, it becomes apparent that Congress incorporated therein 
-neither special excess land provisions nor exemption from the excess 
land provisions generally. Instead, it showed clearly that it intended 
these provisions to be applicable to inrigable lands a the project. 
Section 14 reads: 


This Act shall be deemed a supplement to the reclamation law, which said 
reclamation law shall govern the construction, operation,-and management of 
the works herein authorized, except as otherwise herein provided. 


Section 12, which is definitive, reads in part: 


ee % “Reclamation law” as used in this Act.shall be understood to mean that — 
certain Act of the Congress of the United States approved June 17, 1902, entitled — 
“An Act appropriating the receipts from the sale and disposal of public land in 
certain States and Territories to the construction of irrigation works: for the 


reclamation of arid lands,” and the Acts amendatory thereof and suppiomeatl 
thereto, * * *° 


_ These sections will now be analyzed in the light of the general struc- 
ture of the Boulder Canyon Act, its relationship to the reclamation 
law, its legislative history, and the ew court decisions which have en- 
deavored to interpret it. . 3 

When Congress in section 14-made the Boulder Canyon Act “a sup- 
plement to the reclamation law,” it incorporated into the former 
statute the 160-acre limitation of the act of June 17, 1902. Webster 
‘defines the word “supplement” as “that which completes, or makes 
addition to, something already organized, arranged, or set apart.” 
(Webster’s. New International Dictionary, First ‘Edition, 2083.) | 
Thus, the word “supplement,” as used in the Boulder Canyon Act, 
means an. addition to legislative enactments already existing. 

With the exception of one unpublished decision by an inferior State 
court in California—which will be analyzed in dete! subsequently— 


oA 160- -acre limitation on lands for homesteads within the pr ojesia is expressly stated.in 
section 9 of the Boulder Canyon Act, as follows: “That all lands of the United States found 
by the Secretary of the Interior. to be practicable of irrigation and reclamation by the irriga- 
tion works authorized herein shall be withdrawn from public. entry. Thereafter, at 
the direction of the Secretary of the Interior, such Iands shall be opened for entry, in tracts . 
varying in size but not exceeding one hundred and sixty acres, as may be determined by 
the Secretary of the Interior, in accordance with the provisions. of the reclamation 
law * * *” : : 
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she only case foand ‘in which the delatiotichip ‘between this Boulder 
_ Canyon Act and the reclamation law was considered is Six Companies, 
Ine. v. DeVinney, 2 F. Supp. 693 (D.C. Nev, 1933). aN 
-~ The legal problem in this case may be stated simply. The Six Com- 
panies, Incorporated, sought to enjoin a county assessor in Nevada 
from collecting State taxes on its personal property and from demand- 
ing the payment of poll taxes from its employees. The plaintiff’s 
principal contention for avoiding tax liability was that all of its prop- 
erty and the homes of its employees were inside the Boulder Canyon) 
Project Federal Reservation, to’ which territory the State of. Nevada 
was alleged to have ceded jurisdiction. - | 

In dismissing the bill, the Federal Distriet Court for Nevada ob- 
served, in part: 


The statutes referred fp are the Reclamation Law and the Boulder Canyon 
' Project Act. The latter act, as before pointed out, is eu polemenrary: to the Rec- 
lamation Law, except as otherwise therein provided. 
oe Pa, aoe cet mo ee e o% 

The Boulder Canyon Project Act clearly discloses that: the dam and inci- 
dental works therein referred to are of a permanent character, and specifically. 
provides that “the title to said dam, reservoir, plant and incidental works shall 
‘forever remain in the United States.’ * * * There is no specific provision 
in the. Boulder Canyon Project. Act authorizing the Secretary of the- Interior 
to establish any reservation, and if such authority may be inferred it would be 
limited to the area covered by the expression last above quoted, including any 
additional area necessary for administrative purposes. © 

While, “except as otherwise herein provided,” the Project Act is deemed a 

supplement to the Reclamation Law, a reference to the latter law * * * dis- 
closes nothing which the national government might be said to intend the reten- 
_ tion of control beyond the consummation of the purposes of the law—the rece 
lamation by means. of irrigation of portions of the arid domain. This law 
comprehends the acquisition by citizens of the United States of the land. and 
water rights: The law generally comprehends. that its purposes: will be carried ~ 
‘out under national direction, but, paler es always without relinquish- 
ment of state jurisdiction. * * *. 

Only in the Reclamation Law is s there any provision ign the establishment of 
town sites within reclamation projects or under the authority of the Bureau of 
Reclamation. . - Sections 561-570 (48 USCA). These provisions of the law clearly 
indicate the intention of Congress that the towns so established will be and re- 
main subject to local state jurisdiction, and lots therein acquired by individual 
residents, and parks, playgrounds, community centers, and school grounds ac. 
quired by the public. (Italics supplied. ) 


In a word, then, the court, in order to find the answer to this ‘question 
of tax lability, was required to revert to the reclamation law, of which 
the Boulder Canyon Act isa supplement. The answer clearly was not - 


in the Boulder Canyon Act proper. Therefore, is it not logical tocon- — 


_ elude that, if the provisions for the establishment of town sites car-. 
ried. over from the reclamation: law to the Boulder Canyon. Project 
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. het the a limitation of 160 acres—one of ee most basic. 


“ provisions of the reclamation law ‘—carried over in like fashion ? = 
While the ‘following State court decision concerns the original. 


“Homestead: Act and the Enlarged Homestead Act rather than. the 
-reclamation law and the Boulder ayn ee Act, it 1s seamed 
an point to merit discussion’: | 


First State Bank of Shelby v, ‘Bottinens County Bank, 56. Mont. 
— 3868, 185, Pac. 162 (1919). — 


‘Tn that case, one Charles R. Wilbur, on J uly 25, 1918, made final ae 

upon. 820. acres.of land which he had anitered: ander the Enlarged 
_ Homestead Act of February 19, 1909 (35 Stat. 639). On July 30 of 
‘the same year, the Bottineau County Bank recovered judgment against. 
Wilbur. In January 1914, Wilbur received his patent and on April 
15, 1914, he. conveyed the land by warranty deed to the First State 
Bank of Shelby, Montana. In. November 1914,.the Bottineau. Bank 
-attempted.to levy execution on the land in satisfaction: of its judgment, 
“whereupon the First State Bank sought to restrain the’ sheriff from. 
making thelevy.. . 


The.question was vices ois provisions of the original ovisicad oa 


_ Act.of May 20, 1862. (12 Stat.-892) , [containing a 160-acre limitation], 
exempting the land from the past debts of the patentee, carried over 
_ to the Enlarged Homestead Act, supra [containing a. 820-acre limita- 
tion]. The language in the original statute provided flatly that no 
land acquired thereunder could “in any event become liable -to the 
satisfaction of any debt contracted prior to the issuing of the patent . 
therefor. %. The. “enlarged” statute was.silent in the. matter. If the 
provision of the original statute carried over to the latter act, the 
attempted levy-of the Bottineau Bank was without legal sanction. . 
The Supreme. Court of Montana so held. It reviewed in detail the 
history and policy of the two statutes. It then summarized the six — 


sections of the Enlarged Homestead Act and concluded : 


a ee eee | | will ‘be seen at. once that the Enlarged Homestead Act does not in. 
- terms change any of the provisions of the original act. The determination of. . 
the principal question before us, therefore, depends upon the proper construction 
of the Enlarged Homestead Act with reference to the original act. | 

Was- it intended as an independent statute, or was it meant to. become a : part 
of the original homestead. act as it existed at the time this new measure went 


. 7 How thoroughly the 160- ~acre limitation permeates both the ‘homestead and the-reclama- 
tion laws is emphasized in 84. Stat. 116, 43 U.S.C. § 561, cited by the court, as follows: 
“The Secretary. of the Interior may withdraw from public entry any lands needed for 


_town-site purposes in connection with irrigation projects. under the reclamation law, not. . 


 emceeding one hundred and sixty acres in each case, and survey. and subdivide the same into 
town lots * *°*,” ene supplied.) 
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into effect? _Aside from any other consideration, the bare reading of the act of 
1909 would seem to be sufficient. to convince one that it could not have been 
- intended as au independent act. * * * 


* % % ; * e oe * 


If the Enlarged Homestead Act was intended as an amendment to the prior 


homestead laws, then the acts are to be construed as one—as originally in the 
amended form. The history of this act is fairly conclusive that it was never 
‘intended to be construed otherwise than as a part of the original homestead law 
as it was then in force. Without quoting from the committee reports or the 
debates in the Congress, we think it is’ apparent from them that it was the 
“ intention of the lawmakers by this act to supplement the existing statutes—to 
improve the homestead laws and encourage the settlement of the vast areas of - 
public lands in the semiarid regions, by increasing the amount of land subject 
to entry *.* * eae 

A supplemental act is one designed to improve an existing statute, by adding 
something thereto without changing the original text * * *. Supplemental stat- 
utes include every species of amendatory. legislation which goes to complete a 
legislative scheme * * *, . - 

‘Our conclusion is that the Enlarged Homestead Act is merely supplementary 
to the original homestead law, and is to be construed as a part of it. If follows 
that land acquired under it becomes subject to the provisions of section 2296 of 
the United States Revised Statutes * * * and that the land in controversy in 
this action could not in any event become liable to the satisfaction of any debt 
contracted by Wilbur prior to the date his patent was issued. (Italics supplied.) 


The answer to the question in the instant case is contained in the | 
italic lines from the opinion of the Montana Supreme Court. If 
anything, our case is stronger. Section 14 of the Boulder Canyon 
Project Act makes that statute “a supplement to the reclamation law.” 
There was no such express statutory connection between the original 
Homestead Act and the Enlarged Homestead Act. Yet the court 
_ found such a connection, even in the absence of express language, and 
enforced a limitation contained in the original act. against. land ac- 
quired under the supplemental act. : 

The Montana Supreme Court had a clear precedent for its decision: 
Three years earlier, Federal Judge Bourquin had so held in.a bank- 
Tuptey case, Inve Auge, 238 Fed. 621 A C. Dp Mont. Bene): On that 
occasion the court observed : 

The bankrupt’s contention that all said land is exempt is based on section 


‘2296, R.S. * * * which reads: 
“No lands acquired under the provisions of this chapter shall in any event be- 





8 There are many ‘eases which discuss the meaning of the word ficuplenigae! in 1 statutory 

construction. The prevailing opinion clearly is that the term signifies something which 
adds to, or completes, or extends that which is already in existence, without changing or 
modifying the original. MeCleary v. Babcock, 169 Ind. 228, 82 N.H. 453. (1907) ; Lost Creek 
School Tp. 1, Vigo Co. Vv. York, 215 Ind. 636, 21 NB. 2d 58, 60 (1939). See also Loomis 
-V. Runge, 66 Fed. 856, 859 (C.C.A.. Sth, 1895) ; Swanson v. State, 132 Neb. 82, 271 N.W. 
264; 268 (1937):; Edwards.v. Stein, 94 NJ. Eq. 251, 119, Atl. 504, 507 (1923) ; Bradley & 
Currier Co. V: Loring, 54 N.J.L. 227, 28 Atl. 685, 686 (1892) ; Rahway Savings Institution 
v. City of Raluoay, 58 N.J.L. 48, 20 Atl. 756, 757 ane 
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come liable to. the satisfaction of any debt contracted prior to the issuing of tie 
patent. therefore.” , 

The chapter referred ie is that. of the federal’ or iginal homestead law, provid- 
ing for entries of 160 acres or less. Later homestead enactments * © * nermit 
entries for’ as “much ‘as~ 320 acres—enlarged homesteads—of public lands of 
certain quality and. subject. to: somewhat. different conditions. These latter are 
but additions to and amendments of the original law, and upon settled principles 
all form a whole, to be taken and read together as though the later enactments 
were part of the original law from the beginning, so far as the protection extended 
by section 2296 is concerned. Said section provides protection; other sections 
define the area protected. Changes in the latter affect not the former. Hence 
enlarged homesteads are “lands acquired under the provisions of this chapter,” 
within section 2296, and are entitled to its protection, even as lesser or ordinary 
-homesteads are. (Italics supplied. J 


Even in the absence of the specific provision of section 14 of the 
Boulder Canyon Project Act, the general structure of this statute. 
reveals that it was not meant to exist independently but rather as a 
part of the legislative scheme embodied in the Federal reclamation 
law. For instance, section 1 contains the authorization for the Sec- 
retary-of the Interior to construct the All-American Canal. The act — 
specifically provides “the expenditures for said main canal and ap- 
- purtenant structures to be reimbursable, as provided in the reclamation 
law * * *” Jn order to determine the extent and mode of reimburse- 
ment, the pertinent provisions of the Federal reclamation law must 
‘be consulted. Other reference to the Federal reclamation law are . 
~ found in sections 4(b),° section 5,° and section 9.1" of the Boulder Can-_ 
yon Project Act. “It cannot be said that an act so absolutely dependent 
‘upon prior acts is an independent statute.” First State Bank v. Bot- 
tineau County Bank, supra, at 164. Thus the intent of Congress, to 


9“Sec. 4(b) * * * Before any money is appropriated for the construction of said main 
canal and appurtenant structures to connect the Laguna Dam with the Imperial and 
Coachella Valleys in California, or any construction work is done upon said canal or 
contracted for, the Secretary of the Interior shall make provision for revenues, by contract 
or otherwise, adequate in his judgment to insure. payment of all expenses of construction, 
operation, and maintenance of said main canal and appurtenant structures in the manner 
provided in the reclamation law.” (Italics supplied. ) 

10 *See, §, That the Secretary of the Interior is hereby authorized, under such general 
regulations as he may prescribe to contract for the storage of water in said reservoir and 
for the delivery thereof * * * upon charges that will provide revenue which, in addition 
to other revenue accruing under the reclamation law and under this Act, will in his 
judgment -cover all expenses of operation and maintenance incurred by the United States 
on account of works constructed under this Act and. the payments to the United 
States * * *,” (Italics supplied.) 

1 “Sec..9. That all lands of the United States found by the Secretary of the Interior. to 
.be practicable of irrigation and reclamation by the irrigation works authorized herein shall 
be withdrawn from public entry. Thereafter, at the direction of the Secretary of the 
Interior, such lands shall be opened for entry, in tracts varying in size but not exceeding 
one hundred and. sixty acres, as may be determined by the Secretary of the Interior, in 
accordance with the provisions af the reclamation lame * * *,"- (Italics supplied.) 
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make the Boulder Canyon Project Act part of the evislative: pattern 
of the Federal reclamation laws, is clearly manifest. 

. Furthermore, there is no language in the Boulder Canyon Project 
‘Act which expressly and directly repeals the excess-land provisions of 
the reclamation law. As laws are.presumed to be enacted with delib- 
eration and with a full knowledge of all existing statutes on. the. same 
subject, it is. only reasonable to conclude that Congress, i in. passing the 
Boulder Canyon. Project Act,: did not intend: to-interfere with or 
_ abrogate any former law relating to the same matter, unless the repug- 
nancy between the two should prove irreconcilable. United States v. 

Noce, 268 U.S. 613 (1925) ; 2 United States v. Greathouse, 166 U.S. 601, 
605 (1897) ; 1° Frost v.. Wenie, 157 U.S. 46. (1895) ; 4 Henderson’s Fo- 
bacco, 78.U.S. 652 (11-Wall.) (1870) .*° The rule has been. well stated 
in Red Rock v. Henry, 106 U.S. 596 (1882) ,*° at-page: 601: = 


* * * when an affirmative statute contains no expression of a purpose to repeal 
4 prior law, it does not repeal it unless the two acts are in irreconcilable conflict, 
or unless the later statute covers the whole ground occupied by the earlier and . 
is clearly intended as a substitute for it, and the intention of. the Ieerslecune to. 
repeal must be clear and manifest. 


Repeals by implication are not favored, and it will not tbe resumed 
that,-by a subsequent enactment, the legislature intended to repeal for-. 
mer laws upon the general subject, and more especially in.a case such. 
_as this where the existing reclamation law is referred to directly. See 
decisions cited in notes 11 through. 15. and State v. Bowker, 63-Mont. 6, 


‘12-This case held that a. provision. in section 11 of the act of-May 18, 1920 (41 Stat. 601),. 
- reading, “That hereafter longevity pay for officers in the Army, Navy, Marine Corps, Coast. 
. Guard, Public Health Service, and Coast and Geodetic Survey shall be based on the total 
of all service in any or all of said services,” did not repeal, section 6 of the act of October 
24, 1912 (37 Stat. 569, 594), providing “That hereafter the service of a cadet. who may. 
hereafter be appointed to the United States Military Academy,’ or to. the Naval Academy, 
shall not be counted, in computing. for any purpose the length of service. of any officer of: the 
Army,” 

18 The proviso in the act of March 3, 1887, 24 Stat. 505, known as the Tucker Rees em te 
“That no suit against the Government of the United States shall be allowed under this act 
unless the.same shall have ‘been brought within six years after the right accrued for which 
the claim is made,”. did not repeal so much of. seetion 1069 of the Revised Statutes as. 
provides, . “that, the claims of married women first aecrued during marriage, of. persons 
under, the age of twenty-one years first accrued during - minority, ‘and of idiots, lunatics, 
insane persons and persons beyond the seas at the time the claim ‘accrued, entitled to the: 
claim, shall not be barred if the petition be filed in the court or transmitted, ‘as an OK GBaaS 
within. three years after the disability has ceased ;.* * %” 

14 This decision held that Congress, by enacting the act of Deceriber 15,. 1880 (2 Stat. 
$11), opening. for. settlement certain lands in Kansas: within the abandoned. Fort Dodge 
military reservation, “in the absence of express words of repeal,” did not impair the rights 

- guaranteed to the Osage Indians by the treaty of 1865. 

' 15The doctrine of repeal by implication was repudiated, “The case: held that’ the act of 
July 20, 1868, imposing. taxes on distilled spirits and. tobacco,’ “did not Tepeal the. proviso 
to section 25. of. the. Internal Revenue Act-of March 2, 1867, whieh limited. to 20 days. the 
time.for commencing proceedings to enforce forfeitures. 
_ The Minnesota statutes in question. both concerned municipal financing, 
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205 Pac. 961, 963 (1992) ee Jobb v v. LE es County, 20° Mont. A24, 51 
Pac. 1034 (1898). oe 
_ Nothing in the legislative history of the Boulder: Canyon Project 
Act indicates that it was the intention of Congress to abdicate the . 
public policy embodied in the excess-land provisions of the reclamation 
law and thus open the door to the vicious real estate speculation which | 
was all ready to take advantage of the Boulder Canyon project lands. 
Congress was fully aware of this danger, and it was commonly assumed 
by Congress that the Boulder Canyon Project Act was subject to the 
excess-land provisions.!° | 
In the light of the foregoing authorities, it is my conclusion that the “ 
Boulder Canyon Project Act is supplementary to the reclamation law, 
_ except as otherwise therein provided, and, accordingly, the excess-land 
- provisions are applicable to the Coachella Valley County Water Dis- 
trict lands. 
_ It now becomes necessary to examine and refute the principal argu- 
ments against the foregoing conclusion. | 
_It-has been contended, for example, that in view of the language of 
section 14 of the Boulder Canyon Project Act the reclamation law ap- 
plies only to the “construction, operation, and management of. the 
works.” This contention must, by necessity, be based either. on the 
doctrine of ejusdem generis or on the doctrine of expressio unius est 


1 This. case, which held that the procedure provided by a State prohibition statute, 
enacted in 1921, did not by implication supersede procedures established under a general 
statute, enacted in 1917, contains a comprehensive discussion of the subject. ._The Montana 
Supreme Court said: ‘“Repeals by implication are not favored, and it will not be presumed 
that by a subsequent enactment the Legislature.intended to repeal:former laws upon the 
subject not mentioned *.* * end more. especially so in the case. before us where the existing 
law appears to have been under consideration to the extent of direct reference thereto, both 
dn the title and. in the repealing clause.” (Italics supplied.) . 

18 Two Montana statutes concerning the appointment of deputy sheriffs were involved. 
The court refused to countenance any idea of repeal by implication. 

: 1 See, for example, the following discussion in the monee of Representatives [69 Cong. - 
_ Ree. 9626 (1928) ]. 

“Mr. MORTON D. HULL. The language of the bill is not clear to me. 

“Mr, DOUGLAS of Arizona. The bill authorizes the Secretary of the Interior.to souicaee 
“a canal to the Imperial -and Coachella Valleys. The appropriation bill in specific terms 
is only for the all-American canal to the Imperial Valley. If the Coachella Valley, where. 
there are public lands, and if the areas in the vicinity of the Imperial Valley are to be 
brought in under. cultivation, then the Congress must appropriate another $18,000,000. ; 

“Mr, SWING. Mr. Chairman, if the gentleman will permit, I think. perhaps the gentleman 
from Illinois [Mr. Morton D. Hull] is referring to the limitation on the area that ‘one 
person can hold after the canal is built, requiring that any large holding ‘must -be broken 
up, and if it is not broken up, it must be turned over to the Secretary:of the Interior, who 
may sell it at an: appraised price, so that no one will hold over a maximum.of 160 .acres. 

“Mr. DOUGLAS of Arizona. That is in the bill, I thank the gentleman. Jn this 
connection. I might state also that the Imperial ‘Valley and southern California is deluged 
with advertisements now eey land in Tamersar pone: now >; precnlate on Boutger Damm. ees 
ee aes a ): . - 
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exclusio aliertus. ‘These doctrines belong more properly in the field of 
contract construction than statutory construction. The courts have 
repeatedly held.that these doctrines are not of universal application, 
but serve only as an aid in the ascertainment of the meaning of the law, 
and must yield whenever a contrary intention of the lawmaker is ap- 
parent. . Buringer v. Philippine Islands, 277 U.S. 189, 206 (1928) ; 
Helwering v. Stockholm Enskilda Bank, 298 U.S. 84, 89 (1934). The 
contrary intent.of Congress is apparent in section 14 of the Boulder 
Canyon Project Act. . 

The unreported decision of the Superior Court for Imperial County, 
California in Hewes v. All Persons (May 24, 1932), has been cited as 
precedent for the nonapplicability of the excess-land provisions. The 
Superior Court held that the contract between the United States and 
the Imperial Irrigation District, dated December 1, 1932, providing 
for the construction of the. All- Abieriean Canal, and all proceedings 
leading to its execution, are valid in ali particulars. The jurisdiction 
of the court was invoked ‘pursuant to the following provision of the 
contract : 


Article 81. The execution of this Gontpact by the District shall be authorized 
by the qualified. electors of the District at an election held for that purpose. 
Thereafter, without delay, the District shall prosecute to judgment: proceedings 
in court for a judicial confirmation of the authorization and validity of this con- 
tract. .The United States shall not be in any manner bound under the terms and 
condition of this contract unless and until a confirmatory final judgment.in such 
proceedings shall have been rendered, including final decision, or pending appel-— 
late action if ground for appeal be laid. * * * 


The court made the following finding No. 35: 


That under said Contract between the United States and Imperial Tevigation 
District, dated the 1st day of December, 1932, the delivery of water will not be. 
_ limited*to 160 ‘acres: in a single ownership’ and that the lands of the. defendant : 
Charles Malan in excess of 160 acres will not be denied water because of the size 
of said ownership, and that water service to lands regardless of the size of 
ownership will not be in any manner affected by said contract, so far as the 
size of individual ownership is concerned. 


The court amplified this finding in its decision as follows: 


Use of Water not Limited by Rectamation Law. 

Defendant Malan, the owner of 210 acres of land in Imperial Irrigation Dis. 
trict, asserts that the contract is void because section 5 of the Reclamation Law 
provides that no right to the use of water for land in private ownership shall 
be sold for a tract exceeding 160 acres in any one landowner, thus preventing 
him from obtaining water for all of his land, that he. will be required to pay 
water assessments upon all of his land but will be able to get water for only 
160 acres, and that the contract takes from him, without compensation, his water 
right for all of his land in excess of 160 acres. 

The water right of neither the defendant Malan nor of any other person in 

‘the Imperial Irrigation District may be taken by the district or by the govern- 
ment without compensation. Furthermore, section 5 of the Reclamation Law 


Sat. 
4 : 
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does ‘not apply 4 in. these romesdiniaa The Boulder Ganyon i Pr ject ‘Act provides 
a complete scheme for.the construction of the Boulder Dam, the All-American 
Canal, and the dam diverting water from the Colorado River into the canal. 
Section 1 of the Boulder Canyon Project Act provides that the expenditures 


for the main canal.and appurtenant structures shall be “reimbursable, as pre- 


vided in the Reclamation Law,” and in section 4(b) it is required that before 


-any money is appropriated for the construction of the main canal and appurte- 


nant: structures, the secretary shall make provision for revenues adequate in 
his judgment to secure payment of all expenses of construction, operation, and 
maintenance “in the manner provided in the Reclamation Law.” Section 14 
provides that the Boulder Canyon Project Act “shall be deemed a supplement 
to the Reclamation Law, which said Reclamation Law shall govern the con- 
struction, operation, and management of the works herein authorized, except 
as otherwise herein provided.” The act. does not adopt the Reclamation. Law 
or any of its provisions, except as above stated, and the authority of the secre- 
tary with reference to. the delivery of water must be found in the Boulder. 
Canyon Project Act and not in the Reclamation Law. Section 5 of the Boulder 
Canyon Project Act authorizes the secretary to contract: for the delivery of 
water “under. such general regulations as. he may prescribe” and provides that 
“contracts respecting water for irrigation and domestic uses shall be for per- 


“manent service.” ‘Article 80 of the contract reads as follows: “Hxcept as pro- 


vided by the Boulder Canyon Project Act, the Reclamation Law shall govern 
the construction, operation and maintenance of the works to be constructed here- 
under.” There is:nothing‘in the statute or in the contract limiting the perenne to 
which water may be sold and delivered. 

The reading of Article 31 of the eanttact shows hat the jurisdie: 
tion of the court was invoked solely “for a judicial confirmation of the 
authorization and validity of the contract.” Since the court was not 
called upon to determine the applicability of section 5 2° of the Recla- 


mation Act to the contract it thus clearly exceeded. its authority. 


Accordingly, its finding No. 35,.and that part of the opinion referring 
to it, must be regarded as dickam, This dictum is narrowly confined 


-to the question of the applicability of section 5 of the reclamation law. 


Even assuming for purposes of discussion that the California court 


- might be right as to the nonapplicability of section 5, this decision 


completely disregards the whole legislative scheme of the Federal 
reclamation laws on the subject of excess-land laws, e.g., section 46 
of the Omnibus Adjustment Act, supra; the Warren Act, supra. 

_ Appeal was instituted by the inperial Water District and by stipu- 


lation of the parties, the appeal was dismissed by the Supreme Court 
of California on February 26, 1934, The outcome of this action was. 


*” This section provides :.“No.right to the use of water for land in private ownership 
shall be sold for a tract exceeding one hundred and.sixty acres to any one landowner, and 
no such sale shall be made to any landowner unless-he be an actual bona fide resident on 
such land, or occupant thereof. residing in the neighborhood-of said land, and no such right 
shall. permanently attach until all. payments therefor are made.” (Italics supplied.) . 
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of utmost importance to the United States because the construction 
of the All-American Canal. was delayed. because of a decision of the 
Comptroller General who held (A-32702, December 6, 1933) that no 
. funds might be expended for construction until the contract had. been. 
found valid by the State court of last resort. 7 

- These circumstances furnish the background and explanation: for 
a letter of former Secretary of the Interior, Hon. Ray Lyman Wilbur, 
dated February 24, 1933. In this letter the Secretary stated : 

' Barly in the negotiations connected with the All-American Canal contract the 
question was raised regarding whether and to what extent the 160-acre limita- 
_tion is applicable to-lands to be irrigated from this canal. Upon careful con- 

sideration the view was reached that this limitation does not apply to lands now 
cultivated and having a present water right.. These lands, having already a: 
water right, are entitled to have such vested right recognized without regard. 
to the acreage limitation mentioned. Congress evidently recognized that these 
lands had a vested right when the provision was inserted that no charge shall 
be made for the storage, use, Or delivery of water to be furnished these areas. 
_A study of the letter reveals that it. completely disreg ards all other — 
excess- -land: provisions except section 5 of the. Re¢lamation Act of 
1902.21 -This construction of the.congressional intention is not borne - 
out by a review of the proceedings of Congress. Senator Pittman : 
introduced, on December 14, 1928, the following amendment : 

“That. no. charge shall be made for water or for the use, storage, or delivery of 
_ water for Risks or water for potable purposes in the Imperial or Coachella 
Valleys.” a : 

. The Siewine Sauer aneaed 
“Mr: PITTMAN. Fea 


* aaa) Oey * See kt ae * a 
tT will state. that originally. T entered a motion ‘to strike out that whole proviso. . 


#4 However, as the representatives of Imperial Valley desired [sic.] to stay in, and 


are willing to limit its effects entirely to that valley, I defer to their wishes. 
Mr. J OHNSON. ~T have no objection to the amendment that is suggested. 
“Mr. KING. Mr. President, may I-inquire of the Senator from Nevada whether. 
that is similar to the amendment which was offered yesterday? I have -just 
entered the Chamber, and did not hear the entire statement of the Senator. The 
purpose, as I understand, of the amendment, is to relieve Imperial Valley from 


any Meng whatever, extent: such’ as would be Pipette under. the reclamation Sai 


act. - 
Mr. PITTMAN. ‘That is the opinion of the representatives of Imperial valley, 
and that is the Teason why it is put in that form. They feel that, in some way - 
that paragraph Js more: in harmony with the reclamation. act... There is. some. 
~ doubt in. my mind as to that; but, as they are willing to. limit its effect entirely. 
~~ to their own valley, it is not a matter of such great concern to me, — 7 


- 21 While this section, set out in- footnote 20, supra, limits thesale of water rights to 
- tracts of 160 acres or less, section 46 of ‘the Omnibus Adjustment -Act, set out previously 
in the text of this opinion, uses the term “delivered” instead of “sold.” 

270 Cong: Ree, 575 (1928).;.the amendment was accepted and appears in exactly the 
Same wording as: the last Prove, of : 1 of the’ Boulder Canyon Project ACE 
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Mr. KING. Let me ask the senator. in my own time, if he does not: have the 
time,. whether. in his opinion the. new lands which it is expected will be brought 
under cultivation: in:the Coachella or. Imperial Valleys. ee to: be exempted 
from contribution to the construction of the dam? 

Mr. PITTMAN. There is no charge in this bill ‘whatever on the Imperial 
. Valley land or the Coachella Valley land for the construction of the dam or power 
house. 

“Mr. KING. I now that, but inquire ewhethee the Senator believes the users 
of water should. exempt [sic.]. Under the reclamation projects, as the Senator 
‘knows, those who make contracts for the purchase of land or the purchase of 
water are required to pay for both water and the constr uction of canals and dams, 
and the amount which they pay includes all of the expenses of the Government. 
Here we are asking the settlers: to pay only. for the canal, and exempting them 
from paying anything whatever toward the construction of the dam... 

Mr. PITTMAN. I admit this is an exception to the practice under the recla- 

mation act in that it relieves this land from the payment of any part of the cost 
of the dam. It simply limits it to the cost of the canal. In this particular case 
the Senate has allocated $25,000,000 toward the cost of the dam. It is true that - 
the $25,000,000 must be paid back, but the payment may be postponed until the 
end of the period of amortization. I think that in view of the fact that this 
dam has to be built for flood-control purposes, and in view of such allocation, we 
should exempt those lands in Imperial Valley from the ee of any part. of 
. the cost of that dam. 
Mr. KING. Then it is apparent that the residents of Imperial Valley will ave 
the benefits of flood. control, storage water, the certainty of getting an equated 
flow, and will be ae to pay for nothing exrert the cost of the All-American 
canal, 

Mr. PITTMAN. ‘That is the fact: put I think the direumstances warrant it. 


Mr. KING. Does. the Senator think there should be no. distinction- between . . 


those who have vested rights, who have already appropriated water in “the 
Imperial Valley, and those who have. no vested rights, and have: never appro- 
priated any water? : 8 
Mr..PITTMAN. No; I do not think we can haves a successful. reclamation 
project if we attempt to draw that distinction, because undoubtedly even those 
- with the vested rights will have to pay a part of this cost if the Government i is 
to be repaid— “3 
Although the ae of the letter of Seorstinry 1 Wilbur s seems ebial | 
enough’ to include the Coachella Valley district lands, the letter: was 
clearly intended only to apply to the Imperial Irrigation lands: It 
apparently assumes that all privately owned land in the District:was 
under irrigation and has.a vested water right. Nothing in the files 
. indicates whether such is the factual situation, and there is strong indi: | 
cation that the Coachella ey land sare to a ed large aeeree 3 as yet 
not irrigated. 
Furthermore, an: examination of the. files reveals that the’ letter of 
the former Secretary was written at the request of counsel of the Im- 
‘perial District who waited a Tuling on the apphcation of. the excess 
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land provisions “provided, that such ruling would be that the 160-acre 
limitation did not apply.” Purposely, the letter of Secretary Wilbur 
never took the form of a formal decision. - It was written solely for 
the purpose of giving partisan help to the Imperial Water District, as 
the delay of the final confirmation of the contract: held up the construc- 
tion of the All-American Canal. Besides, the time of the Hoover 
~ Administration was near its close. In less than ten days after the date 
of Secretary Wilbur’s letter (February 24, 1933), President Roosevelt 
" was Ihaugurated. 

_ In summary, then, I reach the conclusion that in view of section 14 
of the Boulder Canyon Project Act, which makes that act supple- 
mentary to the Federal reclamation law, the excess-land provisions 
contained therein are carried into operation with respect. to the Coa- 
chella Valley water lands and should be apcotporsted » in the contracts 
presently under consideration. 

Respectfully, 


_Fow rer Harper, 
Solicitor. 


Approved: May 381, 1945 
Harorp L. Icrss, © wr 
Secretary of the Interior. 


. APPENDIX I | 


Mr. H. C. Hermann 

Department Quartermaster Adj utant 

Veterans of Foreign Wars. 

107 Veterans Building : . | 

San. Francisco 2, California 7 2 April 87, 1948. 


My Dear Mr. Hermann: 

Pursuant to advice in our letter of March 18, the questions eae 
you asked in your letter of February 27 concerning the Imperial Irri- 
gation District have been thoroughly considered 1 in the Bureau of 
Reclamation. 

As you have suggested in your letter, Secretary Wilbur on February 
24, 1933, advised the Imperial Irrigation District to the effect that, in 
the factual situation presented there, in so far as described in that. 


- letter, the 160-acre limitation of the Federal Reclamation Law would | 


not result j in restrictions of the acreage of land in one ownership eli- 
gible to receive water from the project. As you have also observed, 
the Solicitor for the Department on May 31, 1945, considered the 
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applicability of the acreage restrictions under the Boulder Canyon 
Project Act. with reference to the Coachella Valley County. Water 
District. In that opinion the Solicitor made it clear that, based upon. 
the situation placed before him with respect to the Coachella Valley 
County Water District lands, the acreage limitations of the Federal 
Reclamation Law are applicable. You will understand, I think, that 
even though both of the irrigation districts referred to are served from 
the All-American Canal under the same statute, the Solicitor’s opinion, 
approved by the Department, was only with respect to the Coachella 
case. Therefore, simply as a matter of technical ruling, the approved. 
opinion did not itself affect the situation with respect to the Imperial 
case. 
~ Concerning, howtie the substantive questions ann relate alike 
to both districts, we have concluded that inasmuch as the Secretary 
of the Interior then charged with the administration of law construed 
_ the acreage limitation as not being applicable to lands of the Imperial 
Irrigation District under the facts as he then understood them, and it 
“being clear that the then owners and subsequent purchasers of irri- 
gable lands in the Imperial Irrigation District were entitled to rely 
upon advice from the Secretary and thus establish an economy in the » 
district consistently with that advice, they should not now be abruptly 
advised that the economy of the project is to be changed under a. 
contrary ruling of the’ present officer charged with the administravion 
_ of the law. z 
‘To the extent, therefore, that the etiial fact situation with respect 
to lands and water. rights may be identical in the two districts in 
_ question, and to the extent that the advice furnished in the Coachella. 
case would otherwise be applicable in the Imperial case, we feel that 
we must allow that inconsistency, if such there be, to continue. I 
think that you will understand the position which the Department. 
must take in this matter in fairness to those who have relied on its 
action, even though that action might now be subject to valid question. 
If you have further questions im connection with ee matters, . 
please do not hesitate to advise us. ; 
Sincerely yours, 


i) . A. Krus, 
_ Secretary of the Interior, 


760-039-656 
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ete Be | Ae . February 5, 1988 
Hon. J.Lee Rankin — as 

Solicitor Generat 


Department of Justice 
Washington 25,D.C. 


_ Dear Mr. Rankin: 

T have received your letter of si anuary 24, and its enclosure, it in con- 
nection with the case of Arizona v. California, et de No. 10 Original 
in the Supreme Court of the United States. 

~The question posed in the course of oral argument by the State of 
_ Arizona is whether the so-called 160-acre limitation of the Federal 
_ Reclamation Law is applicable to the lands of the Imperial Irriga-. 

tion District. I am, of course, familiar with the views expressed by 
Secretary Wilbur in his letter of February 24, 1933, to the Imperial 
Irrigation District, and I am also familiar with the views expressed 
_ by former Solicitor Harper 1 in his opinion M-33902, dated May 3, 1948: | 
However, since assuming my duties as Solicitor of the Department 
last. year, I have not had occasion to undertake a-legal analysis of the 
-respective views heretofore expressed by Secretary Wilbur and former 
Solicitor Harper. Whatever the conclusion might be, to my mind the 
time, has long since passed when .it is realistic and practicable to do 
so. My reasons for viewing the matter in this Hep will be briefly 
- stated. . 
_ The water sone between the: United States and the “aperal 
Irrigation District was executed December 1, 1982, some 25 years ago. 
-The negotiations leading to the contract were lengthy and extensively 
in the public view. Except at the time of court. confirmation, I am_ 
“not aware of any challenge as to the legality of the contract during 
this entire period. Water has been delivered to. the lands of Imperial 
District pursuant to the contract since the early 1940’s. I-am.not — 
aware that any administrative action has been proposed or taken either 
by the. preceding administration or by this one to recognize or enforce 
application of the 160 acre limitation to the lands of the Imperial 
Irrigation District. 
At the time of court. confirmation of the igrporid water contract 
(2 ewes v. All Persons (May 24, 1938), unreported, before the Supe- 
‘rior Court for Imperial County, California), defendant Malan, the 
owner of 210 acres, attacked the validity of the contract on the ground, 
that the 160 acre limitation would prevent water delivery to all of his 
land. The court found the contract valid 1 in all pees and made the 


following finding No. 35. 
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That: ‘under : ‘aid Contract balwcen the United: States and Imperial iesiention 
District, dated the Ist day. of December, 1932,.the delivery of water will not be 
limited to 160 acres in a single ownership and that the lands of the defendant 
Charles Malan in excess of 160 acres will not be denied water because of the size - 
of said ownership, and that water service to lands regardless of the size of 
ownership will: not be:in any manner affected by. said contract, so see as: the © 
_ size of individual ownership i is concerned, : 


The United States was not a party to that iattuition proceeding. 
Article 31 of the Emperial water contract reads as follows: 


FON eee Crs TO BE AUTHORIZED BY ELECTION AND» CONFTRMED - 
BY. COURT 


ARTICLE 31. The execution of this contract by the district shall be au- 
thorized by the qualified electors of the District at an election held for that 
' purpose. Thereafter, without delay, the District shall prosecute to judgment. . 
proceedings in court for a judicial confirmation. of. the authorization and validity - 
of this contract. The United States shall not be in any manner bound under. 
the terms and conditions of this contract unless and until a confirmatory, final 
_Judgment in. such proceedings shall have been rendered, including final decision, 
‘or pending appellate action if ground.for appeal be laid. The District shall _ 
without delay and at its own cost and expense furnish the United States for its’. 
files, copies. of all proceedings relating to. the election upon this contract and 
‘the - confirmation proceedings in connection therewith, which. said copies shall 
be properly. certified es the clerk ‘of the Court in which confirmatory sudement 
ds obtained. 
The United States acting enone the then Secretary of the Tntévio 
accepted the contract as having been confirmed and acting thereon 
proceeded ‘to initiate: construction of the All- American Canal and 
engage upon a variety of transactions in reliance upon the validity 
of “the contract. There must surely arise a point of time, again I 
believe long since past, when the contract in.keeping with the terms 
of Article 31 became binding upon the United States and the District. 
oo treat otherwise at this date could have far-reaching effect. . 
- By letter of April Qo", 1948, the Secretary of the Interior, respond. 
ing to an inquiry made by the Veterans of Foreign Wars concerning 
the apparent. inconsistency of the application of the 160 acre limitation 
. to the lands of the Imperial cea and to the lands of the Coachella 
Valley, stated in pares 
* S t 2e9 Bo, Se : oe a es = * 
"Concerning, however. ‘the substantive questions which ‘relate alike to both 


‘Districts, we have conéluded that inasmuch.as the Secretary of the Interior 
“then charged with the administration of law construed. the acreage limitation 


as not being applicable to lands of the Imperial Irrigation District under the . 


facts as he then understood them, and it being clear that the then owners and. 
subsequent. purchasers of. irrigable lands in the Imperial Irrigation District ~ 
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were entitled to rely upon advice from the Secretary and thus establish an 
economy in the district consistently with that advice, they ‘should not now be 
abruptly ad¥ised. that the ecotidixy of the projééfis to be ch¥nfed under. a con- 
trary ruling of the ‘present officer charged with the administration of the law. 

To the extent, therefore, that the ‘actual fact situation with respect to lands 
and water rights may be identical in the two districts in question, and to the 
extent that the advice furnished in the Coachella case would otherwise be 
applicable in the Imperial case, we feel that we must allow that inconsistency, 
if such there be, to continue. I think that you will understand the position which 
the Department must take in this matter in fairness to those who have relied 
on its action, even though that action might now be subject to valid question. 

Further, it may be significant to note that the 1932 Imperial water 
contract was amended in 1952 after extensive negotiation to accom- 
modate the Imperial Dam and All-American Canal operations to the 
Mexican Water Treaty of 1944. The amendatory contract of 1952 in 
no. way seeks to revive or treat with the 2 of. the 160 acre 
limitation. 

Quite apart Pci the timeliness of now probing. anew the applica- 
tion of the 160 acre limitation, I believe there are other pertinent as-_ 
pects. of the matter which warrant careful consideration. I have in 
mind particularly the relevance of the 160-acre limitation to the 
primary issue of determining as between Arizona and California their 
respective entitlements to water, the position of the Government re- 
garding the validity of its water contracts and perhaps the standing 
of Arizona to inject the question of the application of the 160 acre 
. limitation. J shall discuss these matters briefly in the order mentioned. 

Under section 4 of the Boulder Canyon Project Act and the Cali- 
fornia Self-Limitation Act, California is entitled to the beneficial 
use of 4,400,000 acre-feet of III(a) water, plus one-half the surplus. 
‘This has always been the view of this Department; see 54 ID. 593: 
(1934). What lands that water is delivered to is a matter first, of 
internal California law and second, and of more importance, of con- 
iracts between the California interests and the United States. The 
tailure of the parties, if it be a failure, to include all necessary provi-: 
sions in the Imperial contract cannot operate to enlarge the Arizona 
entitlement. She must stand on the strength of her own title and not 
the weakness of her opponent’s title. Accordingly, we believe the 160- 
acre limitation issue is not one relevant to the rights of the states un- 

_ der the law of the river. Pa 

In its Petition of Intervention (Paragraph XX XI, pages OT aad . 
28) the United States asserts that its. water contracts are valid and, 
binding and denies “each. and every allegation of the parties to the 
cause in their respective pleadings with reference to these treaties, 
conventions, compacts, documents, laws and contracts which in any. 
way contravenes, potent or challenges the validity of them or any 
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provision or provisions of them; ** #2”. As previously indicated, I 
believe we cannot take a different view at this time. | 

~ The water delivery contract between the United States and the 
State of Arizona, dated February 9, 1944, clearly recognizes the right 
of the United States to contract with the agencies of the State of 
California for the storage and delivery of water from Lake Mead. 
Article 7(h) of that contract reads: 9 

(h) Arizona recognizes the right of the United States and agencies of the 
State of California to contract for storage and delivery of water from Lake Mead 
for. beneficial consumptive use in California, provided that the aggregate of all 
such deliveries and uses in California from the Colorado River shall not exceed 
the limitation of such uses in that State required by the provisions. of the Boulder 
‘Canyon. Project Act and agreed to by the State of California by an Act of its 
Legislature (Chapter 16, Statutes of California of 1929) upon which limitation 
the State of Arizona expressly relies. 

Since the Imperial water contract was nearly 12 years old and well- 
known to the State of Arizona at the time the Arizona water contract 
was executed, it would appear reasonable to conclude that the above- 
. quoted: language was, at least so far as Arizona is concerned, a recog- 
nition of the right of a Secretary to have executed the papecehwae 
contract of December.1, 1932. 

In keeping with your request I am attaching a copy of the docu- . 
ment requested entitled “Land Ownership Survey on Federal Recla- 
mation Projects.” There is also attached for your information a copy 
of Secretary Krug’s letter of April 27, 1948, from which I have here- 
tofore quoted. We shall be glad to discuss the ~ ect.of your inquiry — 

ifthatseems desirable. : 
Sincerely yours, 


ELMER F. Burner, 
Saliciior. 
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IN THE SUPREME. COURT. oF THE UNITED: STATES 


NO. 10 ORIGINAL | 
| October Term 1957 
‘Strate or ARIZONA, COMPLAINANT _ 
Oo 


Sars OF * CALIFORNIA, Pato. Vamps Inercarton Pons Er “Abi a 
Vg DEFENDANTS, 7 ers py Hat * 


“Unzrep Sriyeato OF America and SraTE oF » Nuvapa, INTERYENERS, 


‘Srate or ‘Uran and Sate OF New Beste; IMPLEADED DEFENDANTS. 


Before the Honor able. Simon H. Rifkind, Special Master ? 


- MEMORANDUM IN BEHALF OF THE UNITED STATES. 
WITH RESPECT TO RELEVANCE OF NON- COMPLIANCE 
WITH ACREAGE LIMITATIONS OF RECLAMATION LAW 


for Imperial County, California, on July L 1933,° found and concluded 
that, without distinguishing between privately owned and. ‘public: | 

ands which might be opened for entry, there is no limit on the quan- 
_ tity of lands in single ownership which might be served with irrigation _ 
water from the All-American Canal; and that by opinion No. M-33902. 
dated May 31, 1945 ¢ the Solicitor for the Department of the Interior, 


with Secretarial approval, repudiated the conclusion’ reached in the 


Wilbur letter of 1933 and concluded that the acreage limitation pro- 
visions of the reclamation law were fully applicable to lands under 
the All-American Canal within the Coachella Valley Counyy: Water 
District. — : 

But, we submit, the. Special Master’s disposition of the poner 
request and of the California objections thereto neither requires nor 
- justifies a resolution of the question whether the acreage limitation 
provisions of the reclamation law apply to lands in the Imperial 
Irrigation District or the question whether the decree in Hewes, e¢ al. — 
_v. Add Persons, et al. precludes further consideration of that. question. 
_ For even though an affirmative answer to the first of those questions. 
and a negative answer to the second be assumed, the California objec- 


' 8 California Exhibit No. 207. - 
_ 4 Arizona Exhibit 249 for identification. 
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tions to ‘the Arizona request should nevertheless be sistained. BA 
demonstration of the reasons. why this is believed to be so is the: 
principal burden of this memorandum. | 


SItis not the purposé of the. United States to avoid pane a ostion: on these questions, 
' but simply to avoid unnecessary argument. Briefly, it may. be stated that for the reasons 
stated in Solicitor Harper’s opinion, as well as for others, no conclusion seems permissible — 
other. than that the limitations of the reclamation law upon the quantity of privately 
owned. lands. which might receive irrigation. water under .the All-American Canal are 
applicable in the Imperial Valley just as are the similar limitations relating to public 
lands opened for entry within: the District. | (See, e.g., section 9 of the Boulder. Canyon 
Project Act, 48 U.S.C. §617h.) Clearly, the All-American Canal is a reclamation project. 
(36 Op. Atty. Gen. 121, 130, 138, Dec. 26, 1929), subject to all the provisions of “Reclamation 
law,” as defined in section 12, of the Boulder Canyon Project Act (43 U.S.C. § 617k), except 
. 88 such provisions are by the Project Act made inapplicable. Section 1-of the Project Act 

(48. U.S.C. § 617) ‘reads “the expenditures for said main canal and appurtenant structures 

to be reimbursable, as provided in the reclamation law.’ Section 14 (48 U.S.C. § 61%m)} 
_is even more expHcit. “This act. shall be deemed a.supplement to the reclamation laws, 
' which said reclamation laws shall govern. the construction, operation, and management 

of the works herein authorized, except as other wise herein provided.” ,(Italics supplied:): 

It is at best no more logical to argue, as the California defendants have, that the omission 
to include in the Project Act an express limitation with respect. to lands in private owner- 

ship indicates a Congressional intent that no such. limitation should apply than it is to: 
argue that the express provision was deleted because it was thought section 14 was entirely. 
adequate to accomplish the purpose. The express. Hmitation with respect to public lands 
~ contained in. section 9 is not inconsistent with such an assumption. For the express. 
provision of section 9 with respect to the opening of public lands for entry made necessary. 
the accompanying limitation on the size.of the’ tracts. We think the reasoning whereby 
the conclusion of non-applicability was reached in Appendix A to the “King Report” 

(quoted. at page 47 et seg. of the Brief of Imperial Irrigation District on this question) 

is ‘utterly devoid of. logic and of any. other basis for support. Other references. to the 
' controlling effect of the -provisions of reclamation law are to be found throughout the 
Project Act. In addition to Secretary Wilbur’s failure to consider all of the possibly 
applicable provisions of the various supplements to the Reclamation Act. of 1902, there. are 
other inadequacies in his premises for the conclusion he stated. “Among them are. his” 
assumption, without analysis, that “lands. now cultivated” in the District had as against 
the United States vested water rights, and his assumption that those lands would receive 
through the works constructed by the Govcrament only ‘‘the continued flowage of the water 
covered by the right * *: *.” 

- With: respect: to: the ‘Superior Court's findings. and: conelustons in Hewes, et al. v.. Al 
Persons, et al., we shall limit our comments at this point (1) to the statement that: the 
United States had not, and has not, consented to be sued in cases of that kind and that 
its: officers ‘could: therefore not have submitted the United States to the jurisdiction of. the . 
Court even had they attempted to do so—which they did not, and (2) to the observation, 
that the Superior Court’s - attempted determination of ‘the applicability to lands in the. 


. District of the acreage limitation provisions “went far beyond the direction. .of Congress 


“That no contract with an irrigation district: under this act shall be binding on the United 
States. until the proceedings on the part of the district for the authorizaion of the execution 
of. the-contract with the United: Staes shall. have been confirmed by decree. of a.court of 
competent jurisdiction * * *.” (Act of May 15, 1922, section 1, 42 Stat. 541; 43° US. C. 
§ 511. ‘See also Act of May 25, 1926, § 46; 44 Stat. 649, 650; 43 U.S.C. § 4236.) , 

- The question of the general applicability in California of the acreage limitation pro- 
visions of the reclamation law and the question whether the United States can be a party 
defendant to “validation” proceedings such as Hewes, et al. vy. All Persons, ét.al., are now. 
pending before the Supreme Court of the United States in the case of Ivanhoe. Irrigation. 
District vy, All Persons, et. at., 47 Cal. 2d 597, 306 P. 2d 824,.855 U.S, 803, and related © 
cases. Although the United Bates did not appear in the State court. proceedings in the 
_ €ase except.as amicus curiae in support. of the State’s petition to the California Supreme- 
Court for rehearing, it is planned that an amicus curiae brief will be filed with the United 
States Supreme Court. None of the briefs on that appeal has yet been filed. For this. 
-reason it is believed inappropriate, as well as unnecessary for the reasons stated in the: 
text, to argue at length here the question. adverted to in this footnote. 
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APPENDIXL = 
August 7 1961 


Honorable Stewart Udall - 
Secretary of the Interior — 
Washington 25, D.C. 


Dear Mr. Secretary: 

I have had some complaints from Southern California inate ‘the - 
acreage limitation provisions of the Reclamation law have not. been 
enforced in Bureau of Reclamation Projects in the Coachella and 
Imperial. Valleys. 

Would you kindly advise me if these areas are subject to acreage 
limitation provisions, and if so, the status of land ownership within 
them ? 

Sincerely yours, 


‘Curwsow P, “Anperson, 
Chairman. 


APPENDIX M 
May 15, 1962 


Hon. Clinton P. Anderson | 
Chairman, Commiitee on Interior and. Insular Affairs 
United States Senate, Washington, D.C. 


Dear Mr. Chairman : 

On August 7, 1961, you made inquiry as to whether lands in the 
Coachella and Imperial Valleys are subject to acreage limitation pro- 
visions of the Federal Reclamation laws and, if ‘so, the status of land 
ownership. within them. Unfortunately, your letter was misplaced. 

The Coachella Valley County Water District is in compliance with 
the land limitation provisions of the Federal Reclamation laws. The 
Coachella distribution system contract: of December 22,1947, includes 
provisions implementing the ‘acreage limitation provisions through 

_recordable contracts as specified in section 46 of the Act of May 25, — 
1926. No acreage limitation provisions were included in the Coachella 
All-American Canal contract of October 15, 1934, whereby. the Coa- 
chella County Water District contracted for capacity in the Imperial 
Dam and the All-American Canal and for the repayment of a propor- 
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ee December 81, 1964. . 


tionate share ot the costs of those facilities. Omission of land iene. 

tion provisions in the 1984 contract was no doubt based upon a ruling 
- by Secretary of the Interior Wilbur made in 1938 in the case of the 
Imperial Irrigation District. Further.comment upon Secretary Wil- 
bur’s ruling is made hereafter in this letter. 

In connection with negotiation of the Coachella distribution con- 
tract, the Solicitor of the Department made a thorough review of the 
~~" possible applicability of land limitation provisions and in an opinion 
dated May 31, 1945 (copy enclosed) the Solicitor held that the land 
limitation provisions of the Federal Reclamation laws were applicable 
to lands in the Coachella County Water District. Accordingly, as 
above indicated, land limitation provisions were included in ‘the dis- 
tribution system contract. 

Currently available records indicate that of the 923 ownerships 1 in 
the Coachella District larger than five acres, which comprise an ag- 
gregate total of 74,718 irrigable acres, none contain excess lands. 
Hence, there is no indication of violation of the acreage limitation 
provisions of reclamation law in the Coachella service area. | 

By reason of Secretary Wilbur’s ruling of 1933, records have ‘not. 
been maintained of excess ownerships in the Imperial Irrigation Dis- 
- trict. Consequently, we are unable to advise with respect to the extent 
of noncompliance with excess land limitations in the Imperial District, — 
but we would assume from general knowledge that there are consider- 
able large holdings and that they have been increasing. _ 

With respect to the applicability of excess land limitations to. lands © 
in the Imperial Irrigation District, as noted above, Secretary. Wilbur — 
in 1933, shortly before he left fice: ruled that lands within the Dis- 
trict did not come under the statutory restrictions. The rationale of 
the Solicitor’s opinion of May 31, 1945, however, challenges the valid- 
ity of Secretary Wilbur’s view. In a letter of April 27, 1948 (copy 
enclosed) the then Secretary of the Interior advised the Veterans of — 
Foreign Wars that the Department did not plan to take any action to — 
~ reverse the Wilbur ruling as to the Imperial Irrigation District. This — 
- position taken by the Department in 1948 was called to the attention © 
of the Department of Justice by the enclosed copy of a letter from the 
then Solicitor of this Department to the Solicitor General of the 
United States, dated February 5, 1958. However, the Department of 
Justice in pleadings filed in the case of Arizona v. California has ex- 
pressed disagreement with Secretary Wilbur’s ruling. We enclose in 
this connection a copy. of a memorandum filed by the ‘Solicitor General 
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in Arizona v. California. You will find of ‘particular interest footnote 
5 commencing on page 2 and footnote 45, on peer 30a 1 in. the Solicitor 
General’s opinion. 

_ The continuing press of other matters ae caused us to defer a cur- 
rent study of the Imperial situation. We hope, however, to go into it ~ 
in the future, as circumstances of available staff.and time peer 

_ Sincerely yours; . 
a ; 3 “Gebeaee L. Dnare, 
‘Seeretary of the Interior. | | 


a. x: ee! ee * 
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_ADMINISTRATIYE PRACTICE oe - 
an Page 
a The proceedings leading to the cancellation of a mining claim will not. — 
be reopened many years after the decision has become final in the 
-absence.of a compelling legal or equitable basis warranting Tecon- 
- sideration and an application for patent. on a: mining claim is 
- properly rejected where, more. than’ sixteen. years before the 
‘ patent.application was filed, the claim had been declared null 
and void and thereafter canceled-___----....-----------------. 169 
2, .A hearing is-not required by departmental practice or by the re- 
quirements of due process on the rejection of an application fora — 
patent on mining claims which,: over 25. years. before the patent é ft 
application was filed, were declared: null and void in adverse 
proceedings or by a default™ decision after. notice of charges 
» against the claims and an opportunity fora hearing thereon were > 


~ given the record title owner of the claims-__.-_1---_----------- 169 
3. Administrative practice, no matter how long eee ‘is not con- 
trolling when it is clearly erroneous-—_--_W2.-2-~--2---++-uL-- 170 


4. The Director of the Bureau of Land Management has. authority at 
- any. time to take up and dispose of any matter pending in a. land 
-- Office or to review any decision of a subordinate officer with or 
‘ian NVI LMOUE A SPDOM e265. Sec8 Sey tog Pc a AS ees a Se NE a ~ 3938 
5..An amendment of a departmental regulation to provide expressly 
- for the first time that the showing required for making a‘ second 
- homestead entry must be made in cases where a homestead appli- 
_eation has. been filed but withdrawn prior to allowance will not 
be applied where the first application was filed and withdrawn 
_ prior to the effective date of the amendment, particularly where 
the practice of the. land office has been not to.. require me 
. showing Deh nn ol ea ara eae 477 
6. The letter from Secretary of the Interior Ray Toa Wilbur to the 
_ Imperial Irrigation District, February. 24, 1933, which informally 
Tuled that the excess land laws did not apply to lands in the 
' Imperial Irrigation District, was based upon clearly ‘erroneous 


toute @ONGIMISLIOMS OF Law. 22 ee et 497 
: xf Administrative practice, no matter of how long standing, is not con- fe 
trolling where it is clearly erroneous___--.____--+--.-_~-.----- 497 


8, Under departmental regulations (May 31, 1910, 38 L.D. 646, para. 78; 
. currently, 43 CFR 230. 116), a. desert land entryman who Owns a 
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ADMINISTRATIVE PRACTICE—Continued . Page 
water right can rely on his own efforts to convey his water to his . 
entry without assistance from a government project, thereby 
avoiding the requirements of the reclamation law, or he can partic- 
ipate in the project. In the latter case he must observe re- — 
quirements of the reclamation law, including land limitations__... 498 


ADMINISTRATIVE ER OCEO UNS ACT 


ADJUDICATION 
1, Where a hearing has been held in a contest, the record made at the 
hearing shall be the sole basis for a decision and evidence sub- _ 
mitted at a later date cannot be considered in deciding the case- 
on the merits...0.--.~.-----__.. eae ten ee Bo 


HEARINGS 
4; Where a hearing has been held in a contest, the record made at the 
' hearing shall be the sole basis for a decision and evidence sub- | 
- mitted at a later date cannot be considered in deciding the case 
on the merits__.___--____ Bases acide ee et ote ae Sean 869 


ALASKA 
HOMESTEADS 

i. The filing of an allowable homestead jonieeaen in Alaska conde 
tutes.an entry within the meaning of the act of September 5, 
1914, so that an individual who has filed an allowable homestead 
‘application in Alaska but withdrawn it prior.to allowance by the . 
land office has exercised his right of entry under the homestead 
law and is properly required to make the necessary showing for — 
a second homestead entry under the 1914 act in connection with 
any subsequent homestead application_-~---_220----+-- 2a ATT 

2, An amendment of a departmental regulation to provide expressly for 
the first time that the showing required for making a second home- 
stead entry must be made in cases where a homestead application | 
has been filed but withdrawn prior to allowance will not be applied _ 
where the first application was filed and withdrawn prior to the 
effective date of the amendment, particularly where the practice . 
of the land office has been not to require: the SOWA Benne are 4ET. 


INDIAN AND NATIVE AFFAIRS * 
1. Solicitor’s opinion, M-36352, June oT, 1956, holding that the allotment 
right of an Alaskan native under the Alaska Allotment Act, 34 
Stat. 197, prior to the 1956 amendment, was limited to a single 
entry and that the allotment could not embrace a grant of in- 
contiguous tracts of land is correct, where the proposed allot- 
ment is of tracts which are not related in any sense, or where, 
his allotment haying once been determined, an additional grant 
to the same applicant is being consider =, 5 crane ee aS Bi ie 840 
2. Congress has frequently. used the word “homestead” in connection — 
with the allotment of land to Indians to indicate merely that. the. 
land allotted was to be subject to special status and the use of 
the word “homestead” in the Alaska Allotment Act, 34 Stat. 197, 
as amended, 70 Stat. 954, is not necessarily indicative of an inten- 
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ALASKA—Continued is 
INDIAN AND NATIVE AFFAIRS—Continued 

« ‘tion to superimpose the requirements of the general homestead 

laws on the express requirements of the Alaska statute___...--_. 
3. While. both the Indian Allotment. Act of 1887, 24 Stat. 388, and the 
Alaska Allotment Act, 34 Stat. 197, as amended, 70 Stat. 954, are 
representative of the method. which was used to grant land to 
“uncivilized” persons in the late nineteenth and early twentieth 


centuries, the specific requirements of the numerous allotment 


statutes enacted during that time vary according to the particular 
situations which they were. intended to: meet and the two acts 

- ghould not be read in pari materia to impose identical Peat: 
ments on applicants under each statute____.___--_-- 

4, The historical and legislative materials out of which the Alaska Allot- 
ment Act, 34 Stat. 197, as.amended, 70 Stat. 954, emerged impel the 
conclusion that the Secretary is authorized to. make single allot- 
ments of incontiguous tracts of land which, taken as a whole, 
compose the single unit which is the actual | home of the 
FW) 1) 976); 1s | aa es on er AR a RL Me Wee Shon Se Oe aoe 

3. The effect of the enactment. of Decarenental regulations in ‘the 1956 
amendment to the Alaska Allotment Act, 70 Stat. 954, was to 

make mandatory under the statute the determination of use. and 
occupancy which, prior to: the.1956.amendment, had. been discre- 
tionary.except where the claim of a: preference right was involved, 

put the amendment did not bind the Department to the exclusive 
consideration of the specific elements of proof which, though 

listed in the regulations, were not made a part of the amendment.._ 

@; Both Frank St. Clair, 52 L.D. 597 (1929), and Frank St. Clair (On 
Petition), 53 I.D. 194, 1930, affirm the rule that occupancy of the 

land sufficient to establish a preference right under the Alaska 

Allotment Act, 34 Stat. 197, prior to amendment in 1956. did not 

need to be continuous and that. residence on the land was not 
required to the exclusion of a home. ‘elsewhere ach earth Pe teat 

4%. The reference to. residence and cultivation in Herbert Hilscher, 67 
LD. 410 (1960), if that reference was intended to imply that 

other instances of occupancy expended by the native according 

to his natural culture and environment would be inadequate to 

show substantial actual possession and use of the land, must be 
restricted to the interpretation of existing regulations and, in 

view of the history of the Alaska Allotment Act, 34 Stat. 197, as 
-amended, 70 Stat. 954, there is no justification for treating the 
reference to residence and cultivation as disclosing a limitation 

on the authority of the Secretary which would prevent him from 


promulgating regulations that evidence a broader policy__--___. 


8, The Secretary of the Interior is authorized by the Alaska Allotment 
Act, 34 Stat. 197, as amended, 70 Stat. 954, to promulgate regula- 
tions which provide for a determination of “use and occupancy” 
of the land according to the native’s mode of lifé and the climate 
and character of the land ; taking these factors into consideration, 
such use and occupancy requires a showing of substantial actual 


possession and use of the land, at least ‘potentially exclusive of 
841 


others which is substantially continuous for the period required_. 
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9. The ‘Alaska Allotment. Act, 34 Stat. 197, as’ “amended, 70 Stat. 954, ” 


authorizes the Secretary | of the Interior, “in his discretion” to. 
‘ promulgate a rule that allotments | will not be made in units 


smaller than forty acres in size and conformed. to the regular 
rectangular survey pattern and. to prescribe by: régulation in 
advance that a determination of the applicant's use and occupancy 


of a significant portion of any conforming forty-acre tract shall. 


normally entitle the applicant to an allotment of the full: tract 


where no conflicting claim is involved enc eke ie Sones minted 


LAND GRANTS AND SELECTIONS ; ; ; 
1. Where an oil and gas lease offer was. filed prior ‘to enactment of the 


Alaska Statehood Act on July 7, 1958, a selection for the land was 


filed thereafter by the Territory of Alaska pursuant to the grant - 


for the University of Alaska, and a lease was subsequently issued 


7 in response to the offer and prior. to the admission of the State of 


Alaska on January 8, 1959, it is error to cancel the lease because of 
the filing of the selection and it is immaterial that subsequent to 
the admission of the State the land was patented to the State pur- 


suant to the SPlCCH ON cs et an le ee ae ota 


OIL AND GAS LEASES : 
1. The annual rental due for the sixth and succeeding: years on nhon- 


2. Becks 10 of the act of J ays 8, 1958, amending thie ‘Alasiee Oil Proviso vs 


ee competitive: oil and gas leasés in Alaska issued prior to July 8, 


"1958, and extended ne par eee is at the rate of BO cents per acre 
wr PTE a, ee Ee es 


of the Mineral Leasing Act of 1920 to require rentals for noncom- 


- petitive oil and gas leases in Alaska to be the sameas similar 
. leases: for lands elsewhere in’ the United States, is not applicable 
’-to leases which had been.granted’ 5-year extensions prior to the 
. .act ag to the remainder of their extended term, including a 2-year 
_ extension resulting: from segregation of the lease by" partial as-» 
‘signment under section 80(a) of the» Mineral ‘Leasing Act, 


as amended--—~_. SNS ae ee eS et sate fe Ee a ees 


UNIVERSITY OF ALASKA GRANT 
Be Where an oil and gas lease offer’ was filed prior to: ‘enactment of the 


Alaska Statehood Act on July 7, 1958, a selection for the land was 
filed thereafter by the Territory. of Alaska pursuant to the grant 


for the University of Alaska, and a lease was subsequently issued 


7 in response to the offer and prior. to the admission. of. the State of 


Alaska on J anuary 3, 1959, it is error to cancel the lease because 


of the filing of the selection and it is immaterial that subsequent. : 
_ to the admission of the State the land was patented to the State . 
__ pursuarit to the selection_.-_— ieee co Baas! 


APPLICATIONS AND ENTRIES 
. GENERALLY » 


a “Any name used by.an individual, whether real or fictitious, by which 


she may. be known or by which she may ‘transact. business. or 


execute contracts, may constitute ber Signauire if affixed by that 


he Paige 


BAT 


aia 
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APPLICATIONS AND ENTRIES—Continued i ee ae ae 
GENERALLY—Continued : eee 
-individual without fraudulent intent. and if. there is no doubt. as to: ; 
_ the identity. of the individual, and an oil.and gas lease. offer in 
which: the signed name of the offeror differs from the typed:name. 
_. of the offeror in the first block of the lease form is acceptable if, 
: in fact, the signature is that of the offeror. and oe offer is, in all 7 
other respects, acceptable-—----------~--—- ieee nia een snee 269 
PRIORITY a 


1. The filing of concurrent homestead applications by. au. 1 individual ere 
the allowance of either’ so long.as both applications remain of . 
__record and, while the withdrawal of one will permit the allowance . 
of the other, such allowance will be. subject to otherwise inter- 
yening rights that have been asserted prior to the withdrawal of Sos 
the first application_ ates pan nnn naan nen AIT 


BONNEVILLE POWER ADMINISTRATION 


L Blectric transmission line easement which gives the grantee the right 
to maintain and keep parcel of land “at all times free and clear of 
trees and brush” includes right to: spray small natural growth 
conifers which have not reached such’ height as to threaten physical 
or electrical contact with the conductor or which have not reached 
~‘guch density as to block maintenance ACCESS along’ the right- 
Gl Wey 8 ae ee SS EEE i a Se DO IPO OO Rac ae a 
2. The owner of an eléctric transmission line easement. may fully use 
- the rights granted by the easement, including rights necessarily : > 
implied or incidental thereto_---~ 2. -_-—--.—-.--==--ino---—— = 7 
3. The owner of electric transmission line easement is not limited in 
maintenance of the easement to those methods known or generally 
"practiced at the time of acquisition but’ may use methods of main- 
” tenance reasonably necessary under existing conditions.___..---_ 217 
4, The provisions of the Bonneville Project Act which authorize settle- : 
‘ment of claims against, the Bonneville Power Administration are. - 
_ applicable to claims for breach of contract involved. in appeals 
- taken to the Board of Contract Appeals from decisions of contract-. . 
~ ing officers of the Bonneville Power Administration yr es ee eee 258: 
: The Bonneville Power Administrator, acting as such and for and on 
= ‘ pehalf of the United ‘States Wuntity designated pursuant to the 
Canadian Treaty, is authorized to execute. appropriate exchange 
7 agreements to effect the unconditional assurance of the delivery 
_ of power agreed. to be equivalent to Canada’s entitlement to down- 
' stream power benefits in order to implement the exchange of rati- 
" fications of the Canadian Treaty and thereby acquire for the . 
i benefit of the United States the advantages flowing therefrom____ 316: 


od 


‘BUREAU OF LAND MANAGEMENT | 


1 The Director of ‘the Bureau. of Land Manacemant has Satiionity at 
any time to take up and dispose of any matter pending in a land 
_- office or to review: any decision of a subordinate officer with or with- . 
out an appeal___.. eet ceany mates ws setts ie hn oS 393: 
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- BUREAU OF RECLAMATION ; PRS Page. 
GENERALLY ; 
1. Nothing in the Reclamation Act of 1902 (32 Stat. 388) or its legisla- 
tive history suggests that private landowners with water rights 
could participate in a project, pay their share of its cost, bul be - 
exempt from acreage Timitetioted 25s Sek 497 


_ CONSTRUCTION 
1. Where a federal statute provides that the reclamation laws shall 
. govern the construction, operation, and management of project 
works, the excess land provisions of the reclamation laws are 
thereby carried into effect unless the terms of the statute provide 
Otherwise -- aap ee en een enn seme 496 


EXCESS LANDS 
De. Sections 1 and 4(b) of the Boulder Canyon Project Act (45 Stat. 1057, 
1059; 43 U.S.C. secs. 617, 617(¢)), which require the costs of the 
main canal and appurtenant structures to connect with the Im- 
perial Valley to be repaid pursuant to reclamation law, carry 
into effect the excess land provisions of section 46 of the Omnibus ; 
Adjustment Act of May 25, 1926 (44 Stat. 649; 43 U. S.C. sec. 
“ERE phan inane sew eae en eae eet a 496 
2. The provision in section 5 of the Reclamation Act of June 17, 1902 
(32 Stat. 388, 389; 43 U.S.C. sec. 481) that “no right to the use of 
water for land in private ownership shall be sold” for more than 
160 acres means that the use of project facilities shall not be 
made available to a single owner for service to more than 160 
acres. Sections 4 and 5 of the 1902 Act, read together, indicate 
that the “sale” referred to is not merely a commercial transaction, 
but is the contract by which the government secures repayment 
and the water user obtains the range of benefits resulting from 
the construction of the federal project____..____.--__----___-. 496-497 
3. Nothing in the Reclamation Act of 1902 (32 Stat. 388) or its legisla- 
. tive history suggests that private landowners with water rights 
‘could participate in'a project, pay their share of its cost, but be 
- exempt from acreage limitation_.._-____--___-_.__--.----_-_- 497 
4. Neither the existence nor nonexistence of a vested water right: is 
itself determinative of Ndeuiasaieoes excess land laws are ince 
cable in. any given: Cas@s.c22 25. uo csc eka een ecasesacus 497 
5. Under departmental regulations (May 31, 1910, 38 L.D. 646, para. 78; 
currently, 48 CFR 230.110), a desert land entryman who owns a 
water right can rely on. his own effort to convey his water to his 
entry without assistance from a government project, thereby 
avoiding the requirements of the reclamation law, or he can -par- 
ticipate in the project. In the latter case he must observe require- 
ments of the reclamation law, including land limitations._______ 498 
6. Where the claimants of existing water rights covering lands in the 
Imperial Irrigation District have sought and obtained the con- 
struction of a federal reclamation project to eliminate the hazards 
of drought, flood and silt and to obtain a canal entirely within the ~ 
United States, they must accept the- conditions imposed by. the 
reclamation law, including land limitations_ isgsasiveste lee ara Gr a) 498 
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BUREAU OF RECLAMATION—Continued...2 = 6s Pang 
EXCESS LANDS—Continued Salons 
7. Where Congress has deemed it proper to waive or modify. the excess 7 
land laws in certain projects, it has always. found. it appropriate 
to enact positive legislation setting forth the exemption or other . 
- modification in unmistakable terms______. RE ea th a ee ca nee 498 
8. Privately owned lands in the Imperial Irrigation District, even those 
assumed to have vested. Colorado River. water rights, are subject 
_.to the excess land eae ae a ye Arar 498 


WATER RIGHT APPLICATIONS : 


1. The provision in section 5 of the Rediamation: Act of: June 17,: 1902 
(82 Stat. 388, 389 ; 43 U.S.C. sec. 481): that “no right to the-use of 
water for land in private ownership shall be sold” for-more than 
160 acres means that the use of project facilities shall not be made 
available to a single owner for service to more than 160. acres, 
Sections 4 and 5 of the 1902 Act, read together, indicate that the 
“sale” referred to is not merely. a commercial transaction, but is 
the contract. by which the government secures repayment and the 
water user obtains. the range of benefits resulting from the con- 
struction of the federal PRO Choo a Recmeeet 496-497 


‘COLOR OR CLAIM OF TITLE 
GENERALLY 


L.A color of title applicatian t is properly rejected when a sale for taxes 
toa governmental agency has interrupted the statutory period 
of a 20-year holding in good faith adverse possession under claim 
_or color of title within the meaning of the Color of Title ‘Act and 
an action to obtain possession by the United States, the true 
owner, has been instituted prior to the end of 20 veers. from the — 
. date of the tax sale.—.--—~-----~-~------------=- a I 114 


APPLICATIONS 


“4. A color of title application is properly rejected when a sale for ‘taxes 
to a governmental agency has interrupted the statutory period of 
a 20-year holding in good faith adverse possession under claim or 
eolor of title within the meaning of the Color of Title Act and an 
action to obtain possession by the United States, the true owner, 

has been instituted prior to the end of 20 years from the date of 

(NG tae SAO Sas het te oe i eee -_ 114 
' 2. A color of title application. is properly. rejected where the deeds under 
which the tract applied for has been claimed have a. description 
from which it is impossible to define and limit the tract applied 
for with any certainty, and also where it appears that the appel- 
lant cannot establish a holding’ of the tract: in good faith for 20 
years since she held it for less than that period and her immediate 
_predecessor-in-interest was aware of the superior title in the 
United States when he conveyed to her since he had previously 
filed a color of title application for the tract which had been re- 

’ jected, and, therefore, his holding could not be tacked on to hers 
to establish the requisite period__- See nae eR Pree ee Perea ' 429 


760-03 9-—65——_7 
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COLOR OR. CLAIM OF TITLE—Continued ‘ 
GOOD FAITH 


‘1. A’color of title’ application ig properly rejected where’ the deeds under ° 


which the ‘tract applied ‘for. has been claimed have a description 
“from ‘which ‘it’ is impossible: to define and limit the’ tract applied 


~~ for with’ any certainty, and’ ‘also where it appears that’ the appel- 
“lant cannot’ establish ‘a’ holding of' the’ tract in ‘good faith for 20° 


= “year's since she held it for less than that period and her immediate 
- . ~~ predecessor-in-interest was aware of the superior title in ‘the 


. United States when he conveyed to her: since: he“ had’ previously’. 
‘filed; a color ‘of ‘title:application for the tract which had. been: re-’« 
.., Jeetedj :and;:therefore,: his holding could:not be tacked on-to. hers 


-;,to; establish. the. eu perlod nits cststte nec aeah teeta 
CONSTITUTIONAL LAW AN St RES ARREED Rae a Se 

1. Under the Constitution the ‘United States may dicquite land for many 

_ purposes, including wildlife refuges ; may make, all” needful rules 


_ and regulations respecting this. land: and. may, delegate ‘such 
__ Rowers ‘to the Secretary. of the: Intetior. These. rules and Tegula- 


CONTRACTS | 
GENERALLY 


* Page 


429 


469 


1. The general rules of law stated in the Uniform Sales Act and 3 in 1 the “7 


_ sales provisions of the Uniform Commercial’ Code form part of) 


a the’ ‘general Federal ‘common ‘law. applicable to. ‘Government con- 

__ tracts, af not made. ‘inappropriate by such controlling factors as 

- Federal statutory law. "One ‘such’ rule is the ‘pr inciple of cumula- 

tion’ of Seats nee ae aes male eee ee 
-ACTS OF GOVERNMENT a er nee 


L Under a contract for the construction ‘of a transmission line contain-.,, 
_ ing the “Permits and Responsibility for Work, ete., ” Clause of : 
Standard: ‘Form 234 (Maren 1953) re as implemented by. a. provision i 


that! “final acceptance is 3 to. be in. writing, at, the, time all ‘work is 
Benes is responsible. for. ‘repairing | ‘at his own. expense 2. tower 
; erected under. the’ contract that before final acceptance. of the line 
eth damaged, without the fault of either ‘party, ‘Dy logs and debris 
; sliebati hrc the: tower. by forces’ of. nature- - a oe 





ae work ‘fully’ S dine to ‘all requirements Se ne” ‘hee 


bs sumption by the Government of ‘responsibility, for. removal Of, the 
| “logs and debris’ ‘is not ¢ an assumption of liability: for repairs, to. the 
“tower which are made by the, contractor ‘with knowledge that. the 
e “Government. disclaims responsibility. for such ‘repairs_—_._-— Scares 
8. A ‘aim bya ‘construction contractor ‘for. ‘additional compensation on 


“ account of the withdrawal of bids by prospective subcontractors 


because of apprehension that the contract might be administered 
too strictly by the Government is, in the absence of circumstances 





384 
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CONTRACTS—Continued. - ss Page 
ACTS OF GOVERNMENT—Continued - . a 2 gs 
amounting to either an express change or a constructive chanes in 
the drawings or specifications, a claim for breach of contract that 
neither the contracting officer nor the Board of Contract Appeals ; 
has jurisdiction to decide_~----.----------------------------- 488 
ADDITIONAL COMPENSATION 
1. Under a contract for the construction of a transmission line contain- 
ing the “Permits and Responsibility for Work, ete.,” Clause of 
Standard Form 234 (March 1953), as implemented by a provision 
that “final acceptance is to be in writing at the time all work is. 
completed to the satisfaction of the contracting officer,” the con- 
tractor is responsible for repairing at his own expense a tower 
' erected under the contract that before final acceptance of the line 
is damaged, without the fault of either party, by pee and debris 
thrown against the tower by forces of nature_______---_---_-____- 6 
2. The allegation that the logs and debris may have belonged to the 
Government is not sufficient to shift liability for the tower repairs 
to it. Final acceptance may be deferred until after the. contracting - 
officer has hada reasonable opportunity to satisfy himself that the: 
work fully conforms to all requirements of the contract. Assump- 
tion by the Government of responsibility for removal of the logs 
and debris is not an assumption of liability for repairs to the tower 
which are made by the contractor with knowledge that the Gov- 
ernment disclaims responsibility for such repairs_____-.--______ 6 
B.A contractor is not entitled to additional compensation on the Eaoisy . 
of a changed condition, where the only basis for the claim is the . 
absence of contract warnings as to possible rock and permafrost, 
if the contractor had the same opportunity before bidding, as did 
‘the Government, to ascertain that rock and permafrost were being 
encountered at nearby excavation work, and should have known ; 
that they probably would be found. cat the job site also__u__-____- 11 
4. Where the contractor’s chosen method of performance of a contract for 
-eonstruction of a bridge was the building of a dike across the river 
for accommodating contractor’s equipment, and the impounding 
of the river during high water due to insufficient openings in the - 
dike caused erosion damage to the river bank, the work of re- . 
storing the bank at the Government’s. direction pursuant to con- 
tract provisions requiring the contractor at his own expense to - 
restore landscape features damaged by the contractor's operations, 
is not.-extra work. No additional compensation is due the 
contractor ________ Sav A ee ran ed eo 3 
5. Under the “Changed Conditions” clause of a contract for the string- | 
ing of electric conductor on towers to be provided by the Govern- 
ment, where the contractor knows when bidding the job that some 
of the towers have-not yet. been completed, and where the Gov- 
ernment fails to have these towers completed by the time wheu 
they are reasonably needed for stringing, an equitable adjust- 
ment is not allowable for the extra expense incurred by the con- 
tractor in moving crews back to these towers after they have be- 
come available for stringing, since such events do not amount to 
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6. A contractor. is. not. entitled to additional compensation where the - 
extra work on which the claim is founded was performed outside 
of the paylines established by the contracting officer pursuant to 


ADDITIONAL COMPENSATION—Continued 


-a changed condition, and since, if they did, such | expense would 
be in the nature of consequential damages flowing from: delay__-_ 


his contract authority. Under such circumstances the work was 


‘ unnecessary and the contractor was a mere “volunteer” with ree 
spect 1117 ee ane Wes ME ee eo oee eee tee ee eee 
APPEALS _ ; _ 


J, The Board of Contract ‘Appeals ae authority to apply ‘equitable. pri in- 


~B.. Questions ‘of law may be determined by. the Board of. Goatract 
* _ Appeals under a standard-form- Government. contract, as. well: 


. ciples in determining matters over which it has jurisdiction. . it 


has authority to direct contract administration action by the con- 


es tracting officer if the contractor. has a substantive right to such 
action, and if such action pertains to. a matter. over which the 
, Board-has jurisdiction. Its powers and those of the Office of the 


Survey and Review complement each other__-__--_----.-------- 


| The Board. of Contract Appeals does not have jur isdiction to entertain 


an appeal with respect toa claim which. the contracting. ‘officer 
. has neither determined, nor refused to determine, nor delayed. un- 
reasonably ah GGberM Ning 62th ee 


. The timeliness of. ap appeal is governed by the period of time elapsed 


Page 
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61 


61 


between - the date. when. the findings of fact and: decision were — 


~ received by the contractor and the date when the. notice of appeal 


was. mailed or. otherwise. furnished to. the contracting . officer. 


‘The day on. which the findings of fact and decision. were received 


by. the contractor is not ineluded in the computation ___ marie eee 
. An appeal: will. be remanded to. the .contracting. officer. for issuance 


. of new’ ‘or. supplemental finding s of-fact and decision | where it 


_ appears that. the contractor was in. receivership prior to the filing 


of the notice of appeal and ; no.information is: contained in the 


appeal file concerning the. present status of .the receivership: or as: 
to the: identity .of the legal owners. and representatives of the . 


: contractor ENNIS Moe tee eh Ce ae acta A tea atten ce tiaras 


as questions of: fact____ Sit anna idueee nema macwaae aa 


~ A provision, in a staudard-form Government eaten which specifi- 
; cally grants the contracting officer authority to decide particular 
matters does not exempt his decisions. upon such matters from 
' review under the “Disputes” clause of the contract even though 
., the provision is written in terms that call for the exercise of jJudg-. - : 
_ment and discretion by him, unless. the: provision: affirmatively 
. discloses an intent: that decisions. by: the. contracting qulces with. 


respect to. such matters. shall be Analg ace oe sch ee Oe Le 


. Decisions by a contracting officer. not.to waive the defense that. a claim 
as untimely. are subject.to review under-a standard-form “Dis- 
putes” clause,. irrespective. of -whether. the waiver authority. of 
the contracting. officer is express, as under the ‘“Changes’’ clause, 
or is implied, as. under. some. -provisions of “Protests”. clauses--.-. 
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APPEALS—Continued os 

. 8 Decisions upon questions of law made by the Comptroller Genéeal are. 
without: binding effect: in. D “Disputes” clause proceedings that 

« have as their subject: claims which, although they involve the same | 

. problems, are not the same-claims, as were the subject-of ‘his rul- 


ings. In such situations the decision of the Comptroller General 


constitute . significant and . valuable precedents, but should not 
. be followed if outweighed by. other precedents. 22 ae 


9. Motions for. reconsideration of a decision. of the. Board: of Contract 


Appeals will be denied if they .are based on, factual contentions 


. that. are contrary to the preponderance of the evidence,. deter- 


mined. by evaluating the testimony and exhibits as a whole in 


accordance with accepted criteria. of evaluation, or if they are - 
--based -on legal contentions that are inapplicable to the: factual . 


situation revealed by. the -record:2._+=-_=+--4—-2-12--- 


10. Final determinations concerning the: disclosure to contractors of 


records that the custodian of the records is unwilling to produce 


are, aS a matter of general practice, made by the Solicitor where 
the disclosure sought is not connected with any pending .contract 


- appeal, and: by the Board of Contract Appeals where the records * oe 


are sought: i in connection. with a pending contract appealowiss2 022 


- 11. The’ question - of. whether particular documents, sought: by. a: :con- 


tractor -for‘use in connection with a contract appeal, are within.or 
_ without. the. scope: of, the. Government’s privilege against’ dis- 


Seba is.a question that: calls: for the.evaluation of such factors 
: (4) the relevancy-of the documents to the ‘subject: matter in- 


an in the appeal; .(2).the necessity of the documents for the 
_ proving .of the appellant’s case; (3) the seriousness of the danger’. -' 
sto the: public. interests which: disclosure of the documents would 
‘ Involve ;.:¢4) the presence in:the: documents of factual data,.on the — 
- one hand, or: of policy opinions, on the other; (5) the existence-of 
confidential . relationships which disclosure of the documents - 
-might-unduly impair;..and (6) the normal: desirability of full 
ae disclosure of all ‘facts in: the. possession of either’ party. 1 te une 
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12. An appeal from findings of a contracting officer granting an exten-.-°. 
Sion of time which is taken. solely on the ground that the findings | 


“state an, erroneous reason. for: granting the extetision will be 
* dismissed, where it appears that the. challenged statement will 


“have no relevancy or effect in. the. adjudication of any. Le eee 
aim’ of the appellant_. 


AUTHORITT TO: ‘MAKE 


<1. Section 14 of the Reclamation. Project Act of 1989 (58 Stat. 1197, 43 
-U.8.0.; 889), and section 5(b) of the Bonneville Project Act (50 ~ 


: United Plas and: eonoaucar Loperalions 


* Stat..734,- 16: U.S.C... 832d(d) ).:authorize the Bonneville Power 
» Administrator. to enter into’ exchange’ agreements, subject only to 
_ his: determination that such:agreements are in the jeneaheal On the 
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BREACH . 
1. A claim for additional compensation on account of delay by the 


_ Government in performing its own obligations under a contract 
- is not a claim for relief under the. contract that the contracting 


officer or a board of contract appeals would have authority to 
adjudicate by virtue of a standard-form ‘“Disputes” clause, since 


_ it is a claim for breach of contract____- Pie eee Be cert ieee ae 
2. The provisions of the Bonneville Project Act which authorize settle- ~ 
ment of claims against: the Bonneville Power. Administration are’ 


applicable to claims for breach of contract involved in appeals 


- taken ‘to the Board of Contract Appeals from decisions of -con- 
_tracting officers of the Bonneville Power Administration________ 


3. The inclusion of a Guarantee clause in a standard-form ‘supply con- 


tract is not.inconsistent with, and. does not override, the pro- 
vision in the Inspection clause which excepts latent defects from 
the conclusive effect of a final acceptance. Hence, the expiration 
of the guaranty period does not preclude the Government from 


- exercising the remedies specified in the inspection. clause -with 
- respect to latent defects: discovered after such expiration._-_____ 


4. A claim by a construction contractor for additional compensation on 


account of the withdrawal of bids by prospective subcontractors 
because of delay by the Government in issuing notice to proceed — 
to the prime contractor is, in. the absence of a contract provision 
. for equitable adjustment of the contract price on account of Gov- 


ernment delay, a claim for breach of contract that neither the 


. contracting officer nor the Board of Contract Appeals has juris- 
eOLNCE DOME: TO CCL Cia ra eesti eg ie dee ee erm nl Oa 


5. A claim by a construction contractor for additional compensation on 


account of the withdrawal of bids by prospective subcontractors a 
because of apprehension that the contract might be. administered ; 


too strictly by the Government is, in the absence of circumstances 


-amounting to either an express change or a constructive change 
-in the drawings or specifications, a claim for breach of contract 


that. neither the contracting officer: nor the Board of -Contract 


_ Appeals has jurisdiction to decide. 2 ee eee eens 


CHANGED CONDITIONS © ; 
1. A. contractor is not entitled to. additional compensation on the theory 


of a changed condition; where the only basis for the claim. is the 
absence of contract warnings as to possible rock and. permafrost, 


if the contractor had the same opportunity before bidding,. as did 
the Government, to ascertain that rock and permafrost were being | 
encountered at nearby excavation work, and should: have ‘known 
-that they probably would be found atthe job site also___--_____ 4 
2. Under the “Changed Conditions” clause of 4 contract for the stringing 
of electrical conductor on towers to be provided: by the Govern:. 
ment, where the contractor knows when bidding the job that some 


of the towers have not yet been completed, and where the Gov- 
ernment fails to have these towers completed by the time when 
they are reasonably needed for stringing, an equitable adjustment 


_is not allowable for the extra expense incurred by the contractor 
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CHANGED CONDITIONS—Continued vie 
in moving crews back to these towers after they have become. 
- available for stringing, ‘since such events do not amount to a: 
changed condition, and'since, if they did, such expense would be 
in the nature of consequential damages flowing from delay___...._ - 106 
3. Neither weather phenomena nor alterations in the physical features 
of: the work. site caused by weather phenomena, after initiation of 
- the process of contract formation, constitute changed conditions. - 
within the meaning of Clause 4 of a standard-form construction _ 
contract. Where the subsurface moisture conditions found when 
driving test holes are correctly recorded in the contract, neither 
_ the underground water encountered during contract performance 
nor the earth caving induced thereby constitute changed condi- 
- tions if they are caused by rainfall greater than that which pre- 
vailed when the test holes were driven, irrespective ‘of whether 
the excess rainfall was a normal seasonal event or was an ab- 
normal and unusual occurrence_____ gio the oS i a =. 420 
_ 4, Delay by the Government. in performing its own obligations under a 
_ contract does not constitute a changed condition within the mean- | 
ing of Clause 4 of a standard-form construction contract__----~- 421 
CHANGES AND EXTRAS . : _ 


‘1. Where the contractor’s chosen method of performance of a contract 
“.:for construction of a bridge was the building of a dike across the 
river for accommodating contractor’ s-equipment,-and the im- 
pounding of the river during high water due to insufficient open- 
ings in the dike caused erosion damage to the river bank, the work - 
of restoring: the bank at the Government’s direction pursuant to 
contract provisions requiring the contractor at his own expense 
to restore landscape features damaged by the contractor’s opera- 
“tions, is not extra work. No additional compensation is due the 
contractor Oe ee Re Sere ee on Ree ee any eee See 73- 
2. A- contractor is not. entitled to additional: compensation where the 
extra work on which the claim is founded was performed outside © _ 
of the paylines established by the contracting officer pursuant to _ 
his contract authority. Under such circumstances the work was 
unnecessary and the contractor. was a mere “volunteer” with Te- 
. Spect tHeteto.a soo 08k ac eek Pre taeg eae EZ 
3. A contractor is entitled to an extension of time pursuant to the. - 
Clause 5 of Standard Form 23—A (April 1961 edition) where un- 
foreseeable overrun of estimated quantities delayed the perform- 
' ance of the contract__- RA a ate Ee APR a eeee ees ce tecl 2 132 
COMPTROLLER. GENERAL. Reg 
1. Decisions upon. questions of law made by: the Comptroller General are - 
without binding effect in “Disputes” clause proceedings that have - 
as their subject claims which, although they involve the same 
problems, are not the same claims, as were.the subject of his rul-.... 
ings. In such situations the decisions of the Comptroller General 
constitute significant and valuable precedents, but should not be 
followed if outweighed by other precedents-------~-_-_- pease et 152 
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CONTRACTS—Continued oe opm Ge ~ Page 
COMPTROLLER GENERAL—Continued Aba ae Be at tog eae 4 23 
2. The opinion of the-Comptroller General (Dee. one: Gen. B-149016, 
.. B-149083, July 16, 1962).affirming the authority of the Adminis- 
. = trator..to execute exchange agreements pertaining to. the output 
of the generation to. be constructed in connection with the Han- 
- ford NPR is applicable as affirmation of such authority to execute. ©: 
Canadian Entitlement ee Agreements____-------+i--..-.. 315 
CONTRACTING OFFICER | be ay, See ee 
1. Where.a claim for a time extension ig: presented | to the: contracting 
officer, it is the duty of the latter to make an impartial and objec- | 
tive determination of-all questions that are directly relevant to 
the-extént of the delays upon which such claim is founded....2.. «68 
2. A contractor: is not entitled to additional: compensation where the 
extra work on which the claim is founded’ was performed outside 
of the paylines established by the contracting officer ‘pursuant to . 
his contract authority. Under such circumstances the work was 
- unnecessary ' and. the contractor’ was a mere “volunteer”: with 
* respect - thereto_.--- 2. eects ek te OS a es ee * S88 
3. A provision in a standard-form Government contract which specifi- 
. cally grants the contracting officer authority to decide particular 
matters does not except his decisions upon such’ matters from’: 
- -review under the “Disputes” clause of the contract,.even though ~ 
- the provision is written in terms that call for the exercise of judg- 
ment and discretion by. him, unless the provision affirmatively 
discloses. an intent that decisions by the contracting officer with 
- respect to such matters shall be final_--_---_+__.-------~---+-- 152 
4, Decisions by a contracting officer not to waive. the. defense that a 
claim is untimely are subject. to.review under a standard-form 
. “Disputes” clause, irrespective of whether the waiver authority 
of the contracting officer is express, as under the “Changes” 
clause, or is snp iedy: as under some: provisions of. “Protests” ; 
Selaised 6 ae eee ede ee et ote ee he a Le 
CONTRACTOR . ae Paste mig ke er EN, 2 . 
1. An. appeal. will sit be > diaiiitebed 4 for technical defects consisting of 
the inadvertent omission of the corporate name of the contractor 
in the notice of appeal and the’ substitution therefor of ig name 
.of the contractor’ s representative or officer_ 2-222 - -__ (ange Bemeeaense as Aya 


DAMAGES | 
nite Damages 7 
1. Where damages for default by a bidder: in a. timber sale have ‘been 
' liquidated by the parties in the amount of a deposit submitted | 
‘with the bid, such liquidated damages are for assessment as 
measuring the extent of the bidder’s obligation in the matter with- 
~ out the necessity of inquiring into the question of the actual dam- — 
ages ee 247 
DELAYS OF CONTRACTOR : a5 uae tee 7 
mee Where a claim for a time extension is presented to the ponte acting 
‘officer, it is the duty of the latter to make an impartial and objec- 
‘tive determination of all questions that are directly relevant to. 
the extent of the delays upon which such claim is founded_-.-~~. 68 
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DELAYS OF CONTRACTOR—Continued 
2. Where: official records of ‘water levels and tates ‘of ‘flow in a- river 


over a period of 9-years show that high~ water occurred on 195. 


3B 


DL Digs 


occasions, the occurrence of such high water on several-occasions°’~ 
during more than.a year of contract. performance is not.an un- 


foreseeable cause of pore within the meaning of: 7, Clause: DB of 
. Standard. Form: 23Ai2--~---==1 ~~ Deer i oe i eh ee 


3. A contractor..is entitled to an extension of. time pursuant to the: 
Clause 5 of Standard Form. 23-A (April.1961 edition) where un- 
. foreseeable overruns of estimated SN etaraegs ee the perform-. 


“anee-of the Contractias=2c0%s cece te cn te conc oe teen ease ck 
4 Where. the date for completion of :a contract falls on a igunday | or a 
~ legal holiday,, the next succeeding working day. is considered-to be 


_ the required. completion date, provided that. the contract. is com=. 


T 


132 


pleted on that date. If, however, the contract is not: completed | 


until a subsequent date, the Sunday or holiday on which the com- 


- . pletion date falls, and. succeeding Sundays and holidays, are in- - 


‘eluded in. the computation of the period of delay: in. completion, 
unless specifically excepted by the terms of the contract__.2+-2- 


DELAYS. OF GOVERNMENT - ‘ 
pe le _Under the “Changed Conditions” Glbnixe: of a contract for the stringing 


of electrical conductor on towers. to be provided by the Government, i. 


216 


where the contractor knows when bidding the job that some of oe 


the towers have not yet been: completed, and where: the: Govern-.. 


ment fails to have these towers completed by the time wheu they 


--are reasonably needed for stringing, an equitable: adjustment is’: : 


“not allowable for the extra expense incurred. by: the: contractor 


at in moving crews back to these towers after: they have become 
“available for stringing, since such events do= not: amount to a~ 


changed condition, and since, if they did, such expense would be 
in the nature of consequential damages flowing from delay: 
2. A claim for additional compensation on account of delay by the Gov- 


106 


ernment in performing its own obligations under a contract is:not 


‘a claim for relief under the: contract that the coutracting officer or 


: a board of contract appeals would have authority to adjudicate by 


~ virtue of a standard-form “Disputes” is since’ ae isa claim for 


“preach of contract: foe eS es fot SEE De es 
3. Delay by the Government in performing its. own ‘obligations under. a 


contract does not constitute a changed condition within. the mean-. 


ing of Clause 4 of a standard-form construction -eontract_-___ aes 


4, A: claim by a construction contractor for additional compensation on: 
we account: of the withdrawal of bids by prospective subcontractors: 
~pecause of delay by. the Government in issuing notice to proceed -- 


106 


42d 


to the prime contractor is, in the absence of:a contract provision a 


-. for equitable adjustment of the contract price on account of Gov- 
~- ernment delay, a claim for br each of contract that neither the con- © 


tracting officer nor the Board of Contr act acre has jurisdiction 


to decide.__~-_------~-------+------ ask ee oe Mis ene Panty oa 


DRAWINGS 


1. Where the éontract specifications ead diawings are not grbisuous. 
there is no: ‘need to construe the contract. The contractor’s in- 
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terpretation being unreasonable, the doctrine of contra pr ck 
tem does not apply____---~___-_---__----_----._- eee 


INTERPRETATION 
ahi Under a contract for the construction of a fcanumlaston line contain- 


ing the “Permits and Responsibility for Work, ete. i Clause of 
Standard Form 234 (March 1953), as implemented by a provision 


that “final acceptance is to be in writing at the.time all work is. 


completed toe the satisfaction of the.contracting officer,” the con- 


is damaged, without the fault of either party, by logs and debris _ 
thrown against the tower by forces of nature_ 22 e 


tractor is. responsible for repairing at his own expense a. tower 
erected: under the contract that before. final acceptance. of the: line 


2. The allegation that the logs and debris may have belonged to the Gov- 


ernment is not sufficient to shift liability for the tower: repairs 
to it. Final acceptance may be deferred until after the contract- 
ing officer hag had a reasonable opportunity to satisfy himself 


- that the work fully conforms to all requirements of the contract. 


- Assumption by the Government of responsibility for removal of 
the logs and debris is not an assumption of liability for repairs. 


to the tower which are made by the contractor with knowledge 


that the Government disclaims responsibility for such repairs____ - 


3. Where a duly issued modification of specifications incorporated in the 


contract eliminates provisions for adjustment of price for excava- 


tion in the event that rocks of a certain size and extent are en- 


countered, and substitutes a provision that all excavation shall be 


paid for at the stipulated contract price without any adjustment, 


an interpretation: by the contractor of such modification, as con- 
stituting a representation by the Government that no rock would 
be encountered in the excavation work, is so strained as to be un- 
reasonable. The unreasonableness of the interpretation precludes 


. application of the doctrine of contra proferentem__._--.-_---_- 


4, An 


appeal will not be dismissed where a waiver and exception pro- 
vision in a payment voucher omitted mention of one of the con- 
tractor’s cldims, but did not provide for release of all claims 
not excepted, where it appears that the voucher was prepared prior 


_to the original submission of the omitted claim and the conduct of 


_both parties at all times until the hearing of the appeal: indicated. : 


an intent to preserve the claim. The presentation of such a 
motion to. dismiss during the hearing is untimely____- Sets eee 


B. Where. the contract specifications and drawings are not ambiguous, 


. there is no need to construe the contract. The contractor’s inter- 


. pretation being unreasonable, the doctrine of contra proferenten : 


CEOS TOE GLY 25 sr Sac ps a a a 


6. A provision in a standard-form Government contract which specifically 


grants the..contracting officer authority. to decide particular 


_ matters does not exempt his decisions upon such matters from re- 
_ view under the “Disputes” clause of the contract, even though 
the provision is written in terms that call for the exercise of _ 


judgment and discretion by him, unless the provision affirmatively : 
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CONTRACTS—Continued rea m8 Page 
_ INTERPRETATION—Continued 2 ; a ; ae 
- discloses an intent that decisions by the’ contracting omiesk: ‘with 
respect to such matters shall be final_-_---._-___---_ 2+ “152 
7. The general rules of law stated in the Uniform Sales Act and in the — 
sales ‘provisions of ‘the Uniform Commercial: Code form part of 
the general Federal common law applicable to Government con- 
tracts, if not. made inappropriate by such controlling factors.as 
Federal statutory law. ‘One such rule is 8 the principle of cumula- —_. 
tion of warranties... ee 384 
8.. The inclusion of a Guarantee. clause i in a.standard-form sciple contract - 
is not inconsistent with, and does not override, the provision in the 
Inspection clause which excepts latent defects from the conclusive 
effect of a final acceptance. Hence, the expiration of the guar- 
anty period. does not preclude the Government from: exercising 
the remedies specified in the Inspection clause with respect. to 
latent defects discovered after such ee eee a Se rae 384 
PAYMENTS ._— tp . 
1. An appeal will not be dismissed where a Aeatverand exception provi- 
sion in a payment voucher omitted mention of one of the con- 
tractor’s claims, but did not provide for release of all claims not 
excepted, where it appears that the voucher was prepared prior 
to the original submission of the omitted claim and the conduct of 
both parties at all times until the hearing of the appeal indicated - 
an intent to preserve the claim. The presentation of such a 
motion to dismiss during the hearing is: untimely._--.-.-_=--_ 6; 
PERFORMANCE | a . 


1. Under a contract for the construction of a transmission line contain- 
‘ing the “Permits and Responsibility for Work, etc.,’ Clause of. 

. Standard Form 238A (March 1953), as implemented by a provision 

-.that “final acceptance is to be in writing at the time all work is. 
completed: to the satisfaction of the contracting officer,” the con- 
tractor is responsible for repairing at his own expense a‘ tower 

- erected under the contract that before final acceptance of the line 

- is damaged, “without the fault of either party, by logs and debris 

thrown against the tower by forces ‘of nature______.., Sti See 6 
2. The allegation that the logs and debris may. have belonged: to the 

Government is not sufficient to shift liability for the tower repairs 

to it. Final acceptance. may be deferred: until: affer the-contract- :~ 

. ing officer has had-a reasonable opportunity to satisfy. himself:that ~ 
the: work fully-conforms to all requireménts of the contract.. As- 

- sumption by. the: Government. of responsibility for removal of the 
logs. and debris is not an assumption of liability for repairs to 
the tower which‘are made by the contractor with knowledge that 
the Government disclaims responsibility for such repairs_--~-~ 6 

'.. 3. Where the contractor’s chosen method. of: performance of a contract 
for construction of a bridge was the building of .a dike across the ...- 
river for accommodating contractor’s, equipment, and the impound-.. 
ing. of the river during high water due to. insufficient, openings in 
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the dike caused erosion damage to the river bank, the work: of 
restoring the bank at the Government’s direction pursuant: to 
- contract provisions requiring the contractor at his own expense. - 
- to restore landscape features damaged by the contractor’s opera- 
tions, is not extra work. No additional compensation is due the ° 
-eontractor 2-~-~ aS ee A SOO st ee 73. 
4, A contractor is entitled to anextension of time pursuant to the Clause’ 
. 5 of Standard Form 23-A (April 1961 edition) where unforesee- 
sable overruns of estimated quantities delayed the performance of 
- the SOMG TAGE CSUs ajo 5 ce ea a st 8 ie ee 132 
5. An interior void in the rotating insulator column of an oil cireuit | 
breaker which, at the time of final acceptance of the breaker, was 
» “not known.-to the Government and could not have been discovered 
py it through reasonable methods of pre-acceptance inspection is 
a latent defect within the meaning of the Inspection clause ‘of a 
standard-form supply contract-__2_-.22--~2_-_--2_=--~1_-+5.-- - 884 
6. The Government as a party to a construction contract is ‘entitled to..-- 
_. the performance specified in the: contract, ir respective of whether | 
such. performance conforms: to customary construction standards 
in the area, and need not.accept something else that, ron a. fune- ; 
tional standpoint, may be “Just_as good’_.-------_----—-------- 483 


SPECIFICATION - é 
1. ‘Where a duly issued riGalficatioi: of specifications iebomnondicd in the 
: . eontract eliminates:provisions for adjustment: of price for ex-. 
 eavation in the event that rocks of a certain size and extent are 
encountered, and substitutes a provision that all excavation shall 
be paid for.at the stipulated contract price without any adjust- 
ment, an interpretation by the contractor of such. modification, as 
constituting a representation. by. the Government that no rock. - 
‘would be encountered in the.excavation work, is. so ‘Strained as 
to be. unreasonable. The unreasonableness of the interpretation = _ 
precludes application of the doctrine of contra: proferentem____— are a 
2, Where the contract specifications and drawings are not. ambiguous, 
there is no. need.-to. construe the contract. The: ‘contractor’ S inter- 
pretation being unreasonable, the doctrine of contra proferentom — 
does not 1h eee ack ee ee cn ene Tarr SO Sie OS \ cee 132 
SUBSTANTIAL EVIDENCE . ae . 
1. Motions for reconsideration of a decision of the Board of Contract 
Appeals will be denied. if they are based on factual contentions 
- that are contrary. to the preponderance of the. evidence, deter- © 
mined. by. evaluating the testimony and exhibits as a whole in : 
accordance. with accepted eriteria of. evaluation, or if they are 
_ based. on legal contentions that are ape pecans to the factual 
. situation revealed by the record..-----~=-=-.- Pebeessoecs case 258 
UNFORESEEABLE CAUSES i | i ta 
1. Where official records of water Tevels and. rates of flow: in a: river over... 
‘a period of 9 years show that high water occurred on 195 occasions, 
the occurrence of such high - water on BEverA! occasions Gare 
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CONTRACTS—Continued 
UNFORESEEABLE CAUSES—Continued 
more than a year of contract peetornianee | is not an “unforeseeable 
 eause of delay within the meaning of Clause 5 of Standard Form 
SN a Sats Ae a eas ere eee Se 


2. Neither weather phenomena nor alterations 3 in the physical features 


of the work site caused by weather phenomena, after. initiation 
of the process of contract formation, constitute changed conditions 
within the meaning of Clause 4 of a standard-form construction 


-- contract. Where the subsurface moisture ‘conditions found. 


when driving test holes are correctly recorded in the contract, 
neither the underground water encountered during contract per- 
. formance nor the earth caving induced thereby constitute changed 
conditions if. they are caused by rainfall greater than that which 


= -prevailed when the test: holes were driven, irrespective of whether. . 


‘the excess rainfall was-a normal ‘seasonal event or was an .ab- 
’ normal and unusual oceurrence--_----_-+----------------+--- 


WAIVER AND ESTOPPEL: 


odie An appeal will not be dismissed where a waiver and exception provi- 
sion in a payment: voucher omitted mention of one of the con- 


tractor’s claims, but. ‘did not provide for release of -all claims not 


BIT 


. “Page 


“48. 


420 


excepted, where it appears that the voucher was prepared prior ~ . 


to the original. submission of the omitted claim and the conduct. » 
‘of both parties at all times until. the hearing of the appeal ‘indi-’ 


. cated an intent to preserve the claim. The presentation of such 

“8 motion to dismiss during the hearing is untimely_______.- eranes 

conse Decisions by a contracting officer not to waive ‘the defense that.a claim 
is untimely are subject to review under a standard-form: “Dis- 
putes” clause, irrespective of whether the waiver authority of the 
contracting officer is express, as under the “Changes” clause, or 

is implied, as under some > provisions: of “Protests” clauses_-————— 


CONVEYANCES 
” INTEREST CONVEYED 


cc 


152 


1, In construing the scope of an easement acquired for electric transmis- ~~. 


sion line the: ‘interpretation placed upon the instrument. by the 


parties for many years. is entitled to great weight_—-----------— 


DESERT LAND ENTRY 
_ CULTIVATION AND RECLAMATION 


aks a desert land entryman.on: lands: which are within and. ‘which benefit — 


from a reclamation project must comply with the regular re- 


- quirements of the desert land law as to cultivation and reclama- | ee 


tion within the time fixed by that law and in addition must satisfy . 


-the requirements of ‘the reclamation law_-. aire lt nS SE 
eige Equitable Adjudication is properly: denied to.a desert land entryman 
: who has neither. cultivated nor reclaimed his entry within the 


‘time allowed by law__.___ cae een Beat ace eR anaes 


EXTENSION OF TIME 


458 


1. The rile. announced in John . Haynes, 40 LD. 291 (1911), that a, 
homestead entry of lands later proposed to be irrigated’ under. the 


578 . INDEX-DIGEST 


DESERT LAND ENTRY—Continued 


EXTENSION OF TIME—Continued 
reclamation law is not bound by the time litigation of the origi- 


nal homestead law does not apply to entries made after June 25, 
DOV are ee ns Nee eh ee Ee OO ase NS ee 


2. The extension granted a desert land entry by section 5 of the act of. 


Page 


- 458 


June 27, 1906, as amended, applies only where the entryman has) 


been hindered, delayed, or prevented from complying with the 
desert land law by reason of a reclamation. withdrawal or irri- 
gation project and the mere fact that an entry is within the ex- 
terior limits of such a withdrawal or project does not entitle 
an entry to the benefits of the statute where no hindrance is 
SNOW Sle te Sap aa ee ee a 


PROOF F 
1. Since there has been no prior determination of how loti after water 
becomes available a desert land entryman has to comply with the 
requirements of the law for an entry suspended under the Maggie 


L. Havens case, a determination of the time limit in the first case 
considering the ‘problem cannot be considered as a Rene Aci ve. 


_ application of the time limit to him__--_____--.__----____+-____-- 
2. The period available to a desert land entryman of an entry suspended 
under the Maggie L. Havens decision to comply with the require- 

ments of the desert land law. after: notice of the availability. of 

water is given him is. two years or the time left in the entry at 

‘the time of suspension of the entry, whichever is longer_-_---_____- 


3. The dictum in the Department’s decision of November 25, 1964, in the . 


case of Clifton O. Myll, 71 1.D, 458 (A-29920), that, where the 
suspension: of a desert land entry under the Maggie L. Havens 
decision terminates because water becomes available,.the entry- 
man is entitled to a period of two years in which to fulfill the 
requirements of the desert land law, if less than two years re- 
mained in the life of his entry at the time of the suspension, 


TSW UOT WH aioe See ee ee 


WATER RIGHT 
1. Under departmental regulations (May 31, 1910, 38 L.D. 646, para. 78 ; 


currently, 43 CFR 230.110), a desert land entryman who owns a ; 


water right can rely on his own efforts to convey his water. to 


458 
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his entry without assistance from a government project, thereby . _. 
avoiding the requirements of the reclamation law, or he can par- 


ticipate in the project. In the latter case he must observe re- 


v quirements of the reclamation law; nae land: PROG ORES a 


EQUITABLE ADJUDICATION 


1. Equitable adjudication is sppedies denied to a desert. land entryman 
. who. has. neither.cultivated nor reclaimed his entry within the 


Lime allowed Dy law 22-2222 ots te ee oa, 


HOMESTEADS ( ORDINARY) 
APPLICATIONS 


1. The filing of an allowable nomeeteaa application in Alaska snstieates, 
an entry within’ the meaning of the act of September, 5, 1914, so 


498 


459 
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HOMESTEADS (ORDINARY)—Continued 
APPLICATIONS—Continued 
that an individual who has filed an: allowable homestead abplicns 
’ tion in Alaska but withdrawn it prior to allowance by the land 
' Office has exercised his right of entry under the homestead law and 
is properly required to make the necessary showing for a second 
homestead entry under the 1914 act in connection with any sub- 
sequent home application___----____----_--_------_---.------- 


2, An amendment of a departmental regulation to provide expressly for 


the first time that the showing required for making a second home- 


~ stead entry must be made in cases where a homestead application — 
has been filed but withdrawn prior to allowance will not be applied 


where the first application was filed and ‘withdrawn prior to the 
effective date of the amendment, particularly where the practice 
of the land office has been not to require the showing____-_______ 


8. The filing of concurrent homestead applications by an individual bars 


the allowance of either so long as both applications remain of 
record and, while the withdrawal of one will permit the allowance 
of the other, such allowance will be subject to otherwise inter- 
. vening rights that have been asserted PELOE to the withdrawl of 


_ the first application hse 2s eA a Se eS 


SECOND ENTRY . i 
1. The filing of an allowable homestead application in Alaska consti- 
tutes an entry within the meaning of the act of September 5, 1914, 
so that an individual who has filed an allowable homestead appli- 


-eation in Alaska but. withdrawn it prior to allowance by the land 


office has exercised his right of entry under the homestead law and 

is properly required to make the necessary showing for a second 
homestead entry. under the 1914 act in connection with any 
subsequent homestead application__...-_____-/-___-~_-___-.. 
2, An amendment of a departmental regulation to provide expressely for 
the first time that the showing required for making a second home- 

_ Stead entry must be made in cases where a homestead application 

_ bas been filed but withdrawn prior to allowance will not be applied 


where the first application was filed and withdrawn prior to the . 
_ effective date of the amendment, particularly where ‘the practice 


of the land office has been not to require the showing _______--_ 


INDIAN ALLOTMENTS ON PUBLIC DOMAIN 
GENERALLY 


1. While both the Indian Allotment Act of 1887, 24 Stat. 888, and the 
Alaska Allotment Act, 34 Stat. 197, as amended, 70 Stat. 954, are 


representative of the method which was.used to grant land to 


“uncivilized” person in the late nineteenth and early twentieth 
centuries, the specific requirements of the numerous allotment 


statutes enacted during that time vary according to the particular. 


; situations which they were intended to meet and the two. acts 
should not be read in pari. materia to. impose identical require- 


_, ments on applicants under each statute_.__.._--- Ei aime 
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INDIAN ALLOTMENTS ON PUBLIC DOMAIN—Continued _ 


CLASSIFICATION — 7 
1. An Indian allotment application for nonirrigable grazing land is prop~ 
_ erly rejected on the ground that the land applied for is not proper 
for acquisition as an Indian allotment because it contains insuffi- 
’ cient forage to comprise an economic etnane UN bk ae 


INDIAN LANDS 
DESCENT AND. DISTRIBUTION 
- Generally 


1. Where regulations (25 CFR 15.19) eceedes an appeal to the sacreiars . 


of the Interior by a party aggrieved by a decision of the Examiner 
of Inheritance on a petition for rehearing, an appeal which is 
based on matters which were not.before the Examiner on the 
petition for Ramee will: be dismissed _—-———-————-_—--_- 
Wills : : 


1. An: unapproved. slleded contract to make a will devising restriciot 


66 


119 


-Indian land is inappropriate for approval and a claim for specific ~~ 


- performance thereof pes a. restricted Indian estate must 
WO AUCMLC seals ice are eR eS 


_ 2. Where the sole devisee of restricted Indian property dies prior. to the. 


98 


death of the’ testator, in approving the will under. the Act of... 
February 14, 1918, 37 Stat. 678; 25 U.8.0. sec. 373, this Depart- 


ment, unless contrary to the intent of the testator, applies the rule 


’ that the devise does not lapse but’ that the lineal descendants of the : 
~ devisee take by substitution under the will__...-_--_-2-.-L---. 


3. A petition for rehearing was properly denied for antimelineds: under 
505 CER. 15. 17 by an Examiner of Inheritance when it was mailed 

. by the petitioner’s attorney on the last day of the 60- day period 
provided by the regulation but was not received by the Super- 

° intendent until atter the expiration date ————--~~ 5 Seas 


_ SRRIGATION CLAIMS: 


GENERALLY 
1, Under ‘the cur ‘rent Public Works Appropriation Act, and its predeces- 
‘SOrS, awards may be made only upon ‘a-finding that the damage 
was a direct result of nontortious: activities of employees of the 
Bureau of Reclamation: ee 
2. In determining what proof a claimant: must supply in support of his 


1038 


208 


84 


claim, due consideration must be given to the availability of the _ : 


proof to the claimant on the one hand and to the Government on 
‘ the other. All evidence in the: administrative ‘record must be 


~ given proper consideration - regardless of its source, that is,. 


whether it was presented by the claimant or by the Government_- 
3. ‘When the administrative record. establishes a prima facie case in 
favor of the claimant, and there is nothing in the administrative 


“record which ‘adequately rebuts this prima facie case, the claimant 


is entitled toa determination in Tis favors ee 
; 4A. Under Public Works Appropriation Acts, an award may be made. only 
~ upon -a- showing: that the damage was the direct result of: non- 


tortious activities of employees of the Bureau of Reclamation___. 


84 


84 
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IRRIGATION CLAIMS—Continued 
GENERALLY—Continued 


5. Under. the current Public Works Appropriation ke as well: as.under 


- its’ predecessors, awards: may be made. upon a showing that the 
damage’ was the direct. result of nontortious activities of the Bu- 
edu OF ACClAMma On 2.2). 0 ee 


6. The Flood Control Act, 33 U.S.C. 702c, is an immunity statute.. Such 


a statute is necessary, and therefore applicable; only. where flere 


- would ‘be lability. without Be ee i in ee 


7. The immunity’ granted to the United. States by 33 U.S.C. :702c does 
- pot bar payment of claims. under the Public ‘Works Appropriation 
Act where floods or flood waters are involved because there is no 

_ legal liability upon the Government to pay claims under the Public 

- Works. Appropriation : ‘Act. Therefore, there exists-no reason to 


have recourse to an ae statute in order to avoid: payment . 
- of such. claims... 2 ee Sie ° 
8. The provisions of the Public Works eo eine ‘Act, concerning - 


the activities of the Bureau of Reclamation; donot vest in anyone 
- a statutory right to compensation. The. payment of claims under 
these provisions is diseretionary. with, and not mandatory upon, 
the Secretary. of the Interior_.____--___-. + no a e 


__. tortious activities of the Bureau of Reclamation pérsonnel__---_- 
- WATER AND WATER RIGHTS. ; 
Generally 


1: In dealing with. subterranean: water, iti is rare. o that Gonélusions ean be: : 
* drawn with mathematical ‘precision... Such precision is not neces- 


*- gary. Reasonable and logical conclusions.can and must be.drawn 


. from the evidence presented, and a decision will then: be rendered - 


- consistent: with the Dreponierance of the: evidence-~-W-_+. 3. 
Seepage 


1. Under Public Works Appropriation Acts, with respect . to. seepage 


7 claims, the liability of.the Bureau of Reclamation is limited to 


water arising from its own irrigation. structures. ; A claim can- 


oe be allowed in: the event. the damage is caused by private 
irrigation ———— capella ete oie asain ce he re eae: ee ee Eee === bia aes Ties fas ay a ae 
MIGRATORY. BIRD. CONSERVATION ACT 

GENERALLY 


1. Section 6 ‘OL: the Migratory Bird Conservation. Act requires approval 
ie OE title by ‘the’ Attorney General only when ‘the refuge land is 


being purchased ¢ or rented. for a. monetary consideration. eee es ee Boone, 


MINERAL LANDS —..... Set ea res nen eae ley Oh eres 
DETERMINATION OF CHARACTER: OF 
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9. Under Public: Works Appropr iation Acts, an award may be made de only 

- upon a finding that the damage was the. direct result of non- 
- 266 - 
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1. Lands which are reported by the Geological Survey to be proepertively ssc . 


valuable for minerals subject to leasing under the Mineral Leas- . 


ing Act are not subject to entry or ‘selection under. the non. ‘mineral 
“land laws without. a. mineral reservation to, the United States in 
ae "accordance with the act of July 1, eee arcsec ac 
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MINERAL LANDS—Continued tego 2 Page. 
DETERMINATION OF CHARACTER OF—-Continued . 
2. The period for determination by the Department of the Interior 
whether public land included within ‘the primary limits of a legis- 
lative grant-in-aid of the construction of a railroad which excepts 
mineral land is mineral in character extends to the time of issu- 
ance of patent to the railroad company.__--__.--__---__--._--- 224. 
8. When the Department of the Interior finds that public land within 
the place limits of a legislative grant-in-aid of the construction of .- 
a railroad is mineral in character and the railroad company chal- 
lenges such finding, a hearing should be granted at which the. 
Department has the obligation of making a prima facie case of 
' mineral. character whereupon the company. has the burden of 
' establishing nonmineral character by a preponderance of the 
oe B OVALS aaa ol a a a ot 224 
4. To establish the mineral] character of railroad grant land it must be 
- shown that known conditions on the critical date are such as rea- 
sonably to engender the belief that the land contains mineral of 
such quality and in such quantity as to render its extr gevion pr of- 
-itable and justify expenditures to that end___- Seen ete ees se _ 224 


MINERAL RESERVATION a 

1. Lands which are reported by the Geological Survey to be prospectively 
valuable for minerals subject to leasing under the Mineral Leas- 
‘ing Act are not subject to entry or selection under the nonmineral 
land. laws without a mineral reservation to the United States in’ 
accordance with the act of July 17, 1914___.2_-_-__»_ 49, 

2. Where a State has appealed to the Secretary from a requirement that. - 
it file a mineral waiver for selected school indemnity land reported 
to be prospectively valuable for oil and gas and the regulation 
requiring such waiver is amended to eliminate the requirement, 
the case will be remanded for further processing under the 
amended! “Vepwia Ones. 8 on oo ee es El 49 


NONMINERAL ENTRIES ° ; 
1. Lands which are reported by the Geological Survey to be prospectively 
valuable for minerals subject to leasing under the Mineral Leas- 
‘ing Act are not subject: to: entry or selection under the non- 
mineral land laws without a mineral. reservation to the United 
States in accordance with the act.of July 17, 1914.-__-_-__-_ 49° 
2. Where a State has appealed to the Secretary from a requirement that . 
it file a mineral waiver for selected school indemnity Jand. re- 
ported to be prospectively valuable for oil and gas and the regula- 
tion requiring such waiver is amended to eliminate the require- 
' ment, the case will be remanded for further processing under the 
fimiended regilatlon: = ssa22.2. oss Seale esa ee ee 49 


MINING CLATHS 
GENERALLY _ mess 
‘1. Where after an application for a State exchange is filed it. appears 
that the selected lands are covered by apparently valid mining - 
claims, the State, if it denies the validity of the claims, is to be 
allowed a hearing on the issue of whether or not the claims are 


MINING CLAIMS—Continued 
COMMON VARIETIES OF MINERALS 
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1. A deposit of building stone fractured toa large extent into regular 


‘rectangular shapes and sizés which are suitable for’ use in’ con- 
struction without further cutting or splitting and which ‘exist in 


ag greater proportion in the deposit than in other deposits of the 
“same storie in the vicinity is not an uncommon variety of building 
“stone ‘which is locatable under the’ mining laws becaiise it has a 

“ special and distinct value where’ it appears’ that: ‘the regularly : 
“shaped ‘stone is usually, by: customer’ preference, mixed with ir-’ 
” regularly shaped stone from the’ Claim in ‘construction usage and 

** that the regularly shaped stone is not shown: to have any ‘uses over 
“and above those: of deposits: of ordinary: building stone in. the 
nace Sep See, Seo h ee Se ee ee ae ee ea 
CONTESTS 8. Fb Se past a rn 


Ae detision declaring a mining claiin’ ‘null and void is conclusive and 


acta not be reopened and vacated in the absence of a strong legal. 
Or: equitable | basis warranting ‘reconsideration even’ though’ the 
me basis for ‘the cancellation has been’ found, in other proceedings, to‘ 
“be erronéous, where the claimant, who teceived” notice of adverse 
vi charges against ‘his claim, fails to answer the charges as ‘required 
“and fails to appeal or otherwise attack the décision ‘déclaring his 
'- claim “invalid and takes nO ‘Action with respect 0 the’ claim le 
nang Yeates oes ane Sane 
. Where after an’ application for'a State ‘exchange is ‘flea 3 it appears that 


‘the ‘sélected lands: aie ‘covered: by: ‘apparently valid mining claims, 
‘the ‘State, if it denies the validity of the claims, is to ‘be allowed 
“a hearing on the issue of whether ¢ or not the claims are valia_. eee. se 


3. A determination ‘of the’ invalidity of a mining claim by the manager 


“of a land office is ‘proper ina Government contest when the claim- 
“ant ‘fails ‘to answer ‘within’ the: period allowed by’ the depart- 
“merital’ ‘rules’ of’ practice ; ‘it ‘is’ no’ excuse that the ‘contestee has 
“brought ‘an action © in thé “Federal district ‘court ' ‘to enjoin ‘the 
“contest ‘Procecdings: and secured a a temporary. oo order 





4 Where''a ‘mining ‘éontest’ was” ‘initiated ‘by’ ‘this: ‘Department and: the 


cee 


- -eontestees did ‘not'file ail-answer ‘but prougtt’ an action’ “to! ‘enjoin 


. Page 


169 
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°° sige 


the proceedings in the Federal courts and secured a temporary®:*: 


or, .otherwise:to relieve: themselves; of ;the: necessity: of: filing an 


._ answer. to: the, contest: complaint; the Secretary.-will: nonetheless 
;entertain:a petition to have:a. belated..answer. accepted: where‘ it}! 2 
n appears that. the litigation. was continued ‘in, the. appellate. courts 


,on‘.the: assumption of-all parties and‘ the.courts that::the contest 
(proceedings. -had: been held in abeyance: and no rights ‘of. third - 
‘ parties.are-affected..i.- 2 bee 


5. A:determination.of. the invalidity.of a°mining claim. by.;the. manager 


. Of a, land. office’ is proper.in a‘private contest when the claimant 


“i ie ear) against, the. proceedings, but-failed to,obtainias |: 
further stay after. the district court dissolved the restraining. order 
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MINING CLAIMS—Continued 
CONTESTS—Continued 


_ fails to. answer within the period allowed be the departmental _ 


rules of practice ; it is no excuse that the contestee has brought an 


2 action in the Federal district court to enjoin the contest proceed- 


ings and secured a temporary restraining order when thereafter 


the restraining order is dissolved and, although the contestee 


appeals to the circuit court, he fails to have the injunction restored 
Or 4: New One. granted 22.3 o ee eee ees 


6. ‘The Departmental regulation providing that, where a timely answer 


is not filed in a contest proceeding, the case will be decided on the 
_ basis of the allegations in the complaint cannot be waived in the 
case of a private CONC Esaoget t c Sae 


DETERMINATION OF VALIDITY 
1. Although a mining claim may have been valid in the past because of a: 


discovery on the claim of a valuable deposit.of mineral, the min- 


.ing claim will lose its validity if the mineral deposit ceases to be 


valuable because of.a change in economic conditions._..__.______ 


2. Mining claims. located for manganese must be declared null and void 


8. A decision declaring a mining claim null and void is conclusive and. 
_ will not be reopened and vacated in the absence of a strong legal 
or equitable basis . warranting reconsideration even though the 
: basis for the cancellation has been found, in other proceedings, 
_ to be erroneous, ‘where the claimant, ‘who received notice of ad- 
; verse ‘charges against his claim, fails to answer the charges 
a8 required. and fails to appeal or otherwise attack the decision 

declaring his claim invalid and takes no action with respect to the 
Gell SOW MANY YOAV cs 5d oa ae eee 


_ for lack of a discovery where, although manganese was sold from 
' some of the claims. and other. claims in the vicinity during World 
_ War II and. the post-war period when a. Government buying pro- 
gram. was in. existence, the evidence shows that since the end of 
_ the. buying program in 1959 the price of manganese has dropped 

50 percent and sales of- domestic manganese have ceased and 
there is no reasonable prospect of a future market, the need for 


manganese being supplied by higher grade imported manganese_. 


. 4. To validate a mining claim covering minerals for which a market must 


_ be shown, it must appear that the minerals probably exist on the 


claim. in such quantities as will justify. extraction_____ phe ee 


DISCOVERY , 
1, Although a mining claim may have been valid in ihe past because of 


a discovery on the claim of a valuable deposit of mineral, the min- 


ing claim will lose its validity if the mineral deposit ceases to 


' be. valuable because of a change in economic conditions____..-_ 


2. Mining claims located for manganese must be declared null and -void 


. for lack of a discovery where, although manganese was sold from 
. some of the claims and other. claims in the vicinity during World 
. War II and the post-war period when a Government buying 
. program.-was. in.existence, the evidence shows that since the end 
_of the buying program in 1959 the price of manganese has dropped | 
. 50 percent and sales of domestic manganese have ceased and 
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MINING CLAIMS—Continued 
DICE ees watt da be FART 
‘there ‘is ‘no ‘reasonable prospect - ‘Of a- - future niarket? thé need: for 
.. Ianganese being ‘supplied. by higher grade-imported: manganese 144 
3. To. validate a mining. claim covering ‘minerals for which ‘a market:: -* 
“"must: be shown; it must appear: that the. minerals probably’ exist 
‘on. the claim ‘in. such quantities as will justify extraction_.t-.-. 447 
4, A showing of:the probable existence of minerals in such quantities as 
will ‘justify the: further expenditure of labor and: money with a 
.. reasonable. prospect of success in: developing a valuable: mine Le 
must: be made’ to-:meet ‘the’ ‘test of sueoovery: under? the: maining ~ 4 
- l@WS —~--- 52 ss be SE ee Se ee ee 447 
age 3 Where’ mining ‘claimants: have not:‘shown that aapostte ‘of tale and 
silica on their’ ‘elaims probably exist in ‘sufficient’ quantities to 
“. justify: a:prudent:man: in Spending his-labor and means’ with a 
“reasonable prospect of developing: a: valuable : mine, : they’ have _ 
-. pot: imade‘ a. discovery ‘of: valuable mineral: deposits ‘within ane 
»: meaning of: the mining laws: 22222 Sse oor ea oe 447 
"HEARINGS ~ 7 pana ae? 


de A hearing is ‘not required by departmental practice or. by the require- 
~ * ments of dé process on the rejection of an application for a patent ele 
- on mining claims which, over 25 years before the patent applica- soe 
‘tion: was-filed; ‘were declared null: and void: in ‘adverse proceedings" 
“Or by? & ‘default: ‘decision: after: notice: of ‘charges’ against the 
‘-claims and: anopportunity: fora ‘hearing thereon were’ given . 
othe pecorey: title: owner: E Ot ane ‘elaims=——_-_.----—-----_------—- 169 - 
7 “LOCATION CR te ie ete hg ee Wea wages On, c. 
oe Because ‘Revised Statute 9890 provides ‘that 1 no ‘Tode mining g claim 
~ shall extend more than 300 feet on each side of the middle of the. ae 
‘vein at: the surface; a patent’ applicant should indicaté' the direc: * - 
‘tion’ of the: vein: and: adjust ‘his: survey. accordingly if the ‘course 
- of the ‘vein divergés from’ a line through: the center of the claim 
+» and ‘one‘of: au our: lines jst more e than 800 feet’ oon the center’ of 
“thevelt Dror ach hierar Moyer 





3 


273 





LODE ‘CLAIMS’ 
ie Because Revised Statute 2320 provides. ‘that. no, , lode ; mining ‘daim. 
"shall ‘extend more than 300 feet on each. side. of the. middle of the 
“vein ‘at the surface, a patent: applicant, should indicate the direction 
re: of ‘the vein ‘and adjust his survey. accordingly if the couse of, the 
of the side lines is more than 300 feet from the center of the vein. og 273: 
2. The Department: has no power to issue a mineral patent to: any surface ne 
: oground. exceedirig 300: feet’ in width on ‘each’ side of the middle 
. of the vein.or lode; aud: a- ‘patent SO’ ‘issued is Void ‘ as to the’e excess: 
over 300 feet and is subject to collateral aes fe 
ols Land: withdrawn for. teciamiation: purposes’ can ‘be opened to ‘location 
undér' the: ‘mining: laws ‘only : where the: land’ is known or believed . 
“to ‘be-valuable' for: ‘minerals “consequently, nonmineral Jand in a 
"reclamation: withdrawal: ‘cannot, in the absence 0 bee f other. considera- 
760-039-659" = ora 
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“MINING CLAIMS—Continued = ees ce mea 
MILL SITES—Continued ik a ae 
. tions, be opened for location. of .a mill site, which is “‘lodsitable- only 
On nonmineral. land sl na eet EO 
2. In: opening reclamation withdrawn land to mining location it is neces: .: 
» gary. that each 10-acre subdivision be mineral in character but it 
_ is not required that every acre of the 10-acre tract be mineral in. 
. character ;, consequently where a tract of land is open to mining | 
. location and part of the land is nonmineral in character, that pert 


: of. the land canbe included in a Widll sites ee 141° 
‘8. A mill site claim, is- properly: declared invalid where the claim ‘is: not is : 
7 occupied: or used for mining or milling’ ‘purposes__-_.------~-_. 368: 


“4. The use of a. rehabilitated structure on land’ embraced in a mill-site.~ © 
. claim :as..a base for. occasional. prospecting activities on nearby 
.. patented lode claims and. the intention to use the land in the future — 
, for workmen’s. housing and an ‘assay - office presumably when the 
, claims.-.are developed are not: sufficient to--comply. -with . the 
1 equirements of section 2337 of. the Revised. Statutes for obtaining 


a WN Pee ceca i tn ep peel masa lana ,--: 868 
5, A: mill site is properly. declared invalid where. the claim is not. oceu- a 
‘pied. ‘or used for mining or anilling PUrpOses.———-—————- enamine Ah 


MINERAL SURVEYS, ote a : . sit ain 
1, Because Revised ‘Statute 2820 provided i that n no 5 1édas mining claim: shall : 
Oe extend. more than 300 feet.on-each side'df the middle. of the vein 
, at.the surface, a patent applicant should: indicate the direction of 
the) vein and adjust. his survey accordingly if. the course: ‘of the. 
vein diverges from.a line through the center of the claim and.one of.’ ~ 
the side. lines is more than 300 feet fr om the. center of the vein_=-- . 213 


PATENT. es siete as} ; Lae 
1. The proceedings leading’ to. the ‘cancellatigii fa: mining: “olaim: will not 
. be reopened many Years after the’ decision. has. become. final in the 
. _ absence. of a compelling. legal or. ‘equitable: ‘basis warranting ‘re-. 
| : consideration and an.application-for patent: on a mining: claim is’ 
ies properly rejected where, more than sixteen years before the patent 
' application was filed, the claim had been declared null. and void 
and thereafter canceled__——-------~-=—-----n---2--2----2-2-=-= ~ .- 169 
2. The Department has no power to issue a mineral ‘patent: to any sur- 
‘face ground exceeding 300 feet in width on each side of the middle 
‘of the vein or lobe, and. a patent so issued is void as to.the excess - 
“over 800 feet and is Subject to cola eae ea 293. 
SPECIAL ACTS : a2 : ae wes pease eens 
Lh The “purchaser. under a contact. of: sale of. an: ‘undivided: two-thirds ; 
_ interest ina mining- claim may file the verified statement required 
of a mining claimant by 8 section. fa) of. the: act. of w uly 23. ‘1955_-. s 


WITHDRAWN LAND . at eee Sees 
ED Land withdrawn for’ Sedlaria tiga purposes can be snened to location - 
_ under the mining laws only. where the. dand is known or believed 
- to. be valuable. for minerals; consequently, nonmineral-land ina 
reclamation, withdrawal, cannot, in the absence of other considera- 
: tions, be opened. for location:of.a mill site, which is locatable only : 
on nonmineral se . 140 
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2, In opening reclamation “withdrawn land to mining location itis 


. NOTICE 


1. In consiaering whether. an assignee of.an: oil and gas verre was.a yeas 

_ fide purchaser and entitled :to protection.in accordance: with the . 

oe bona fide: purchaser ' provisions. of, the- Mineral Leasing Act, aS 
1 amended, the basie question is. whether he in good faith and for © 

~ value acquired his interest without notice of a superior right to 

7 the lease ;: he- will. not: be. considered as. having. constructive or im- 

puted. notice that .an offeror whose offer was junior’ to:that for. 

_ .which the lease issued had a right ‘to the lease superior tothe 

lessee, if. he acted. prudently, even though an extremely cautious 

oe person might havea right to have the voidable lease canceled_-__ 


~ that part of the land can be included i ina mill Site nn nen _ 141 


necessary that each 10-acre subdivision be mineral in character 
“. but it is. not. required that every acre of. the 10-acre - tract. be © 
. mineral in character; consequently where a tract of land is open 


to. mining location and part of the land i is nonmineral in character, 


‘OIL AND GAS ‘LEASES * 


GENERALLY. 


206 


1 A protest by a ‘junior offeror in. a “drawing of ainltaneboaly filea ‘ou 


and’ ‘gas ‘lease offers. which’ charges disqualification. of a senior 
“offeror bécause the senior offeror is married to another offeror so 


that neither was actually the sole party in interest in the separate’ ‘s 


<== 


ments: of ‘the Mineral: ‘Leasing Ket and: ‘the Junior offeror’s offer 
must be: rejected=: : 


-: offers: filed is ‘properly: dismissed in the absence of any proof that~ 
either: of the: two offerors ‘in: question was not acting i in his.own — 
ae behalf and that ‘under the law. of: the State in which : ‘the land 
-- applied: for lies:a. married: person. cannot’ hold ‘or acquire Prop- 
. erty: for his: sole ‘benefit: without the other sSpouse’s" consent 
= Although a janior offeror may: ‘have: been’ the first: qualified: applicant’ ~ 
-. for'an oil’ and gag lease, if a lease was mistakenly issued ‘to the 
£03 senior offeror and. it ‘is assigned to a-bona fide purchaser and the 
. assignment. is filed before the land office records show any action A 
. taken against thé leasé, the interests of'the bona fide purchaser~ ~~ 
- will: be -protected ‘in: accordance: ‘with the 1959 and 1960 ‘amend- 


194 


206 
~ 3, In considering: whether an assignee of an: Oil” and ‘gas ‘lease was a 
ar. ‘bona: fide purchaser: ‘and entitled: to: protection in-accordance ‘with. 

i the: bona ‘fide purchaser: provisions of the Mineral’ ‘Leasing Act, as: : 

3. amended, the ‘basic question is whether he in good faith: ‘and for. 

-- value: acquired. his interest without notice of a ‘superior right to 
* the: lease ; “he will not be considered as having constructive or 
-imputed: notice that an offeror whose offer was: junior to that for 

which the lease’ issued-Had a: right ‘to the lease. superior to the 

--Jessee, if-he acted’ prudently, even: though’ an extremely cautious 
“person might: have ascer tained that the junior offeror might have a 

ieee to have the: voidable lease canceled 
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mL AND GAS LEASES—Continued re OS Cae 
‘GENERALLY—Oontinued ser Phen, ena ygP Phe OO a Te ey 
4, An assignee of an oil and gas lease, if the assignment: ig “otherwise 5 
valid, is entitled to protection in accordance with the ‘bona ‘fide 
purchaser provisions of the Mineral Leasing Act if his assignment 
- is. ‘filed before any ‘adverse action or protest ‘has been - made 
“against the lease even. though the assignment had. not been ap- 
ra * proved before such action or protest is MADE 2 asad ee eee, & OO 
‘i * ‘acquired LANDS LEASES Ante 
1. An n acquired lands lease offer for a tract of land adsense of portions ok: 
- of several irregularly shaped surveyed tracts of land: no‘ part-of ae 
-the ‘boundaries of which coincide with any part’ of the: boundary 
-, of the.traet-applied for need: not, in addition to giving a complete 
«“IMetes: and bounds ‘description of the tract: tied to-a corner of the 
*: public land: surveys, give the section numbers ‘of the Pei 
--: tracts portions of which are:included in the tract applied for.z__. 45 
2. An oil and. gas offer for acquired: land is not defective because it is not 
~~ accompanied by. .a map ‘or plat’ showing: the location of the land 
.. Within the administrative unit or project.of which it is a part, but 
the offeror may be required to submit a satisfactory showing of 
such a map or plat__.--_-_---~~~~--~~~-~----+ 22 e n- === 28 
ACREAGE LIMITATIONS ais 
1. Acreage embraced in a lease offer which is subject to drawing to. deter. 
‘mine priority will not be charged | against the offeror until, the . 
‘offer has been successfully ea ame ~ 337 
APPLICATIONS | : . : , 
1. The: Departmental ‘décislon in- 1 Hes enry LS. ut organ, ‘Floyd re Wallis, et 
ah, -BLM-~A-036376 (1956), affirmed :by the Secretary:: of: the In- 
terior, 65. LD. 369. (1958), .is overruled to the extent that-it is 
inconsistent or in conflict with the conclusion.reached‘in.the opin- 
wie fon of the. Solicitor. General issued December 20, 19638.-~-2-----__ 20° 
2. Oil and. gas lease-offers which do. not draw first priority:in a drawing’ «: 
. of simultaneously. filed offers may be conditionally .rejected,. sub- 
> Ject. to reinstatement in the event. offers with ee aublecste do - 
_-hot ripen into leases_-.-2__--~: am ee Fak EO ee es 121 
3. Any. name. used by..an, individual, hether | real or - dondeus. oe which 
she. may:: be known or. by which, she. may:: transact business or. 
,.. execute, contracts, may constitute her signature: if. affixed. by:.that 
“individual. without fraudulent intent and if there is-no:doubt-as to 
, the identity, of the. individual, .and an. oil and, gas ‘lease:.offer. ini = 
. which, the. signed. name: of. the offeror. differs. from the typed name 
: , of, the: offeror: in. the-first block of.the-lease form is. acceptable if, 
._ in fact, the signature is. that of the offeror and. the: offer a inal — 
. other respects, acceptable-_..-- ween ne Gc ohstee Coes eho 269 
4, Where. only. one copy.of an oil and.gas.lease offer is: initially “filed tae 
_ ing asa. signature a name which differs from the:name: of. the 
. offeror typed , in. the, first block. of the: lease form, within. 30: ‘days 
_, four. additional copies. of the offer are filed bearing the same.typed 
; name. -and signature. as: the. typed, name. on. the original: form,;and 
"after more than 30 days. from, the: initial. filing. five additional — 
“copies are filed bearing typed name and signature consistent wie 
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OIL: AND GAS LEASES—Continued Bikey ne ET NOs me Smee aa i, 
APPLICATIONS—Continued in doe pee, paeeees Sete eet A 
* the. original’ form, the offer should not be. rejected if all: of the sie gl 
‘eopies:.of the offer were signed by. the offeror, but! the offer will — 
earn priority only from the time that.the last copies:were filed... 269 
5. A protest against ‘a-noneompetitive oil and gas lease offer:for. acquired - 
“ land is properly: sustained where the offer is signed by an attorney 
_in fact.for a corporate offeror.and is accompanied only by a state- . 
- ment ofthe. attorney in fact as to the nonexistence of an agree- a 
- ment between the attorney in fact and the offeror whereby the 
: attorney in fact-will acquire an interest in any lease'to be ‘issued 
‘and by a statement by the offeror that a third party, will have an 
‘interest.in the lease and there is. not filed any statement by the 
- offeror as.to whether the attorney in fact will acquire ‘any interest 
“amet he lets@ owt ee ek ek ae Se Bald - 2t7 
6 Where only: one copy of an oil and gas offer for genuine lands is- filed 
' -and thereafter within the time allowed the additional copies ree 
quired are filed but such additional copies vary from the first copy . 
. in a portion of the land description, the offer is not fatally defec- | 
tive and the first copy filed is deemed to be controlling despite 
-the fact that it was not marked as the “original” copy by either 
_the offeror or the Bureau of Land Management...____-_--.----- 277 
ts An oil and gas lease offer signed by an attorney in fact is not to be 
rejected for failure to accompany it with evidence of his authority 
_to sign the offer and lease if the offer contains a reference toa 
7 land office record. in which the pertinent information has been 
: led 33 a te Re eae 287 
8. An oil and gas lease offer signed by an oe in ‘fact for the offeror oo 
_is. properly rejected where it is. not accompanied by a ‘statement 
of the attorney’ 8 possible interest: in the offer and the lease, if'i ‘is- 
“sued, and, if there is snch interest, the further statements as to 
7 the attorney’ 8. qualifications to hold an oil and gas lease ¢ as re- 
quired by. departmental sacle eee aa ciniomammmad - 288 
- ASSIGNMENTS OR TRANSFERS. pe a cine - 
‘1 Although: a junior offeror. may have heed the first. qualified. applicant 
. for an oil and gas lease, if a lease was mistakenly. -issued to the 
. senior offeror and it is:assigned to a bona fide purchaser and. the 
assignment is filed before the land office. records show: any..action 
; taken against.the lease, the interests of. the bona fide. purchaser... 
will be protected in .ccordance-with the. 1959 .and.. 1960..-amend- 
> ments of: the Mineral: ‘Leasing Bee: and. the. Junior, offeror’s, offer 
- Must be;rejected jo: 4-1 ee Jemenen «206 
2. In considering. whether an.assignee’ of: an. ofl and gas legae: ‘was a bona © 
- fide purchaser and. entitled to. protection in accordance. with..the 
- bona fide purchaser. provisions of. the. Mineral: Leasing.. Act,. as 
amended, the: basic ‘question. is whether he in good. faith and: for 
- value-acquired his interest without notice of.a superior Tight to. the 
lease; he will not be: considered as having, constructive. or imputed 
nigiee. that an offeror, whose offer was junior: to: that. for, which 
the lease issued had a right to. the lease superior. to, the .lessee,. .... 
if he acted prudently, even though an extremely. cautious person , - 
: might have ascertained that the Junior offeror might. Have a ‘right 
to have the voidable lease ecanceled2 2 pitas Sucletas 206. 
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OL: AND GAS LEASES—Continued ee ee pen ieee eee Page 
ASSIGNMENTS OR TRANSFERS—Continued - iy, GR in Tes eee 
8. An assignee of an oil. and gas lease, if. the pam oniigated is: ottietwise 
‘Valid, is entitled. to protection in accordance with the bona fide 
.- purchaser provisions of the Mineral Leasing Act if his assignment 
: ig filed: before any adverse action or protest has been made against ©. . 
the lease even though the assignment had not been anproved before 
~guch action or protest is made ou 206 
4, Section 10. of the act of July 83, 1958, amending the ‘Alaska Oil Provigo 
- of the Mineral Leasing Act of 1920 to require rentals for noncom- 
“petitive oil and.gas leases in Alaska to be the same. as similar 
“leases for'lands elsewhere in the United States, is not applicable © 
“to leases which had been granted 5-year extensions prior to the 
‘act as.to-the remainder of their extended term, including a 2-year 
- extension. resulting from segregation of.the lease by partial assign- 
- ment under section 30 ( a) ‘of the: Mineral eee Act as amended...” 284 


CANCELLATION — : : 
1. ‘Where an oil and gas lease offer. was filed prior to ‘enactment of the 
- Alaska Statehood Act on J uly 7, 1958, a selection for the land was 
_ filed thereafter. by the Territory of Alaska pursuant. to the grant 
“for the University of Alaska, and a lease was subsequently issued 
7 in response to the offer and prior to the admission of the State of 
_ Alaska on Ja anuary 3, 1959, it is error to cancel the lease because of 
the filing of the. ‘selection and it. is immaterial that subsequent to 
_ the. admission of the State the land was patented to sas State pur-. 
: “suant to the selection_.__2-._--_.- a | 
2, An oil and gas lease offer which describes land within an area over six aes 
- mniles in width and within an area. covering five whole sections and ~~ z 
"parts of two end sections i in ‘width does not comply. with the regula- 
- tion requiring. that land sought for leasing must be within an area 
six miles square or within an area not exceeding six surveyed sec: 
tions in length or width, anda lease issued i in response to such offer 
“is improperly issued and subject to cancellation if proper ee 
offers have been filed for the land____-_ ee eS “~* 39 
3, An oil and gas lease is properly canceled where it was issued pursuant: .” 
“to an application which described less than 640 acres which were 
available for leasing at the time the application was filed and did 
not include adjoining lands which: were available for’ leasing____ 92 
4, In considering whether an assignee of an oil and gas lease was a bona 
' fide purchaser and entitled to protection in- accordance with the 
“bona fide purchaser provisiotis of the Mineral ‘Leasing Act, as 
~ amended, -the -basic question is. whether he in-good faith and.for. 
- value acquired his interest: without: notice of a superior right to - . 
the lease; he will not: be considered as having constructive or 
imputed noticé that’ an-offeror whose offer was junior to that for 
“which the lease issued had a right to the‘lease superior to the: 
“lessee, if he acted prudently, even though an’ extremely ‘cautious 
_ person might have ascertained that the junior offeror might have 
a right to have the voidable lease canceled. i_.- eee aL ieee Te 206 
DESCRIPTION OF LAND __ oe ee eee, at AON 
L An acquired lands: lease offer for. a \ tract of Jand consisting of portions 
of several irregularly Shaped surveyed tracts of. land no ‘part, of . 
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PTL, AND GAS LEASES—Continued Eo) Aa erie ere AS ah Oi ie 
DESCRIPTION OF LAND—Continued eee Se 
- the boundaries. of which coincide with any part: of due s peohdany 
- . .. of the tract applied for need not, in addition to giving a complete 
"3... metes and bounds description of the tract tied to a corner of the 
- -: public land: SUIVEYS,: ZiVE: the section: numbers. of the surveyed .. 
“otraets portions of which:are included in the tract: applied. for-__-. . 45 
i A ‘description in.an-oil and gas. lease offer for acquired land of land in ; 
+ a-right-of-way which is excluded from the land applied: for is in- 
:. sufficient where the right-of-way. is described only by giving the 
course and distance of. the center line and the width of the right-— 
“.okeway, and by aoe the. cg: to: a quarter- egies section 
BOOS" OS. OPTI 5 tha ee Pt FS pe a ne Se 110° 
3. Where an oil and gas offer for land described as the S1/281/2 0 ofa - : 
section is deficient because it improperly ‘describes | land in the. 
_-$1/281/2 which is to be excluded from the offer, the offer cannot” 
“pe accepted for the $1/28E1/4 because it is ascertained that the 
- excluded land lies in the. $1/28w1/4 of the section____.- ate a 110 
4, Under regulation. 43 CFR 3123: 8; which requires that oil and. gas lease 
offers for lands shown | “oO protracted surveys include only ‘entire 
‘sections of land or. describe all of the lands available for leasing 
in each ‘section. ‘by legal. subdivisional parts, where ‘only a portion. oe 
of a. section is.available, it isnot proper to reject an offer for such 
‘land which describes all of the land in the section with a state- 
; ment that. ‘the offer is to ‘be deemed. to. include. all of the land ~ 
_ in the described. section which is available for lease if the offer: 
“is accompanied by the first year’s rental, payment for the: en- — 
Ae ed GABE SPOON 22268 eS eS ee ee - 124 
, 5: wae only one copy of an “oil and gas offer for ‘acquired lands is... 
. filed and. thereafter within the time allowed the. additional copies 
“required. are filed but such additional copies vary, from the first - 
~ copy in a portion of the. land description, the offer. is not: fatally 
defective and the first copy. filed is deemed to.be controlling despite 
the fact that ‘it was not marked as. the “original” copy by either 
th " the offeror or the Bureau of Land Management_____. ase aes rae aeneies 277 
° @® An oil and gas offer for acquired land is not defective because it is. Z 
not accompanied. by a: map or plat showing tlie location oftheland > 
within ‘the: ‘administrative: ‘unit or project of which it isa part, but 
the offeror may be required to submit a satisfactory. showing’ ‘of 
_ such a map or UNG ss et . 278 
DRILLING . igh aed ee ee 
1. To quality as actual drilling operations suilicient to extend an oil and 
-. gas lease pursuant to section 4(d) of: the Mineral Leasing Act Re- 
-: vision of 1960, drilling must be conducted in such a way as to bea |. 
_ “serious effort which one seriously looking for oil and‘ gas could be 
- expected to make in that particular area, given existing knowledge 
02200: geologic and other. factors’ normally considered when drilling - ee 
-for- oil and gas__.. Raa aa tO ere ae RO APR eet eee ES eNO ORT 
2. Where the purpose of drilling a. well is only to test shallow formations 7 
-500 feet deep, known to be -fresh water aquifers in the area sur- 
- «+; rounding the well, where gas has been found: -within - several 
“miles only in formations below 7,000 feet, and the nearest produc- 
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OL AND GAS LEASES—Continued . pind EPR Ca rena nes. ae 
DEILLING—Continued ouabbabe tis 4) UG HA BANoe 
- tion from the shallow formations: is ‘about 25° fiiees ‘away;. “the diill- 
ing: does not serve to'extend the: life of a-lease. that: would: ‘other- 
‘wise Oxplres fic gta a a en 257 
io hema oil'and gas lease is not entitled to a ‘2-year extension: under sec- 
- a= tion '4(d) -ofthe Mineral Leasing Act: ‘Revisionof 1960; - which 
- grants such an extension when the lessee has commenced “actual. “: 
- drilling operations” before the end of: its:term and. is diligently 
' prosecuting such operations at the end: of the:term, when prior to 
‘ the expiration. date of the lease the only: acts: undertaken by ‘the 
' lessee are acts preliminary to-the-actual drilling and ‘the actual 
drilling is not. commenced: until after the Heese has tepals 263 


EXTENSIONS © . 
1. An oil and gas lease on land within ‘the known, geologic structure 
of. a producing gas field which attains a minimum royalty status 
because of inclusion in the participating. area of a producing gas 
unit but on which there is no. producing: or: producible well and . 
which is subsequently extended as a consequence of the termina- 
tion of the unit reverts to a rental status and is subject to the 
automatic termination provision of | the act ‘of July 29, 1954.___ 233 
2. To qualify as actual drilling operations sufficient to extend an oil and 
gas lease pursuant to section 4(d)_ of: the Mineral Leasing Act 
- Revision of 1960, drilling must be conducted in'such a way as to 
be .a serious effort which one seriously looking for oil and gas 
_could be expected to make in that particular. area, given existing 
knowledge of geologic and other factors normally considered when 
drilling for oil and ga%..--..-.---- .--.-4- s+ ns . 257 
3. Where the purpose of drilling a well is only to test shallow forma-. ° 
tions 500 feet deep, known to be fresh water aquifers: in the area : 
A: surrounding the well, where gas has been found within several 
— miles only in. formation below 7, 000 feet, and the nearest produc- 
a4 tion from the shallow formations is about 25. ‘miles away, the 
er drilling does not serve to. extend the life of a lease that would 
O? te ROUNGPWIKE: CXDIPG (oo os ee eee 257 | 
4, An oil and gas lease is. not entitled ‘to a 2-year extension ‘under section ie 
~4(d) of the Mineral Leasing Aét Revision of 1960, ‘which, grants 
’ such an extension when the lessee has commenced “actual drilling 
operations” before the end of its term and is diligently prosecut- 
ing such operations at. the end of the term; when prior to the ex- 
piration date of the lease the only acts undertaken by the lessee’ ~* 
are acts preliminary to-the actual drilling and the actual drilling © 
- ~~ ds not.commenced until aftér the lease-has‘terminated..i-.--u.-. 268 
5. The annual rental due for the sixth and succeeding years on noncom- 
» petitive oil and gas leases -in Alaska issued: prior to July 8, 1958, 
- and extended: pea is. at bah Tate: ue 50 cents, Der acre per 
se EMMIS sh et Se 284 
6, Section 10 of. the act.of J ay. 3, 1958, Ceuais the Alaska Oil. Proviso 
of the: Mineral Leasing Act of 1920 to require rentals:for noncom-: .: 
petitive oil and: ‘gas leases: in Alaska to be the same as similar 
' leases :for lands: elsewhere in the United States, is not: applicable 
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OIL AND GAS LEASES—Continued de geile = Sel gee oo a coor: Rage: 
EXTENSIONS—Continued r 
. to leases which: had been granted. 5-year seigisiogs prior “to ‘tha. 
act as to. the remainder. of their extended term, including. a 2-year - 
extension resulting from segregation | of ‘the lease. by. partial as- 
signment under’ section. 30(a): of.: the. Mineral Leasing Act, as 
_ amended._.__- ere mes ee ea ene ee mune. 204 
FIRST QUALIFIED APPLICANT: : pe tdhe TG 
SLA b pro by a junior ‘offeror'i ‘in'a da avine: of E aeeainiecusly filed. ‘oil 
and: gas lease offers which charges disqualification of :a senior 
offeror because the senior. offeror is‘married to:another offeror 80 
that neither was actually the sole party in interest in the: eee. 
offers filed-is properly dismissed in the absence of any proof. that - 
either of. the two offerors. in. question was not acting in his own: 
behalf and that under the. law of the. State in which the land ap- 
“plied for lies a. married, -person cannot hold or acquire property. 
for his sole benefit without ‘the other. spouse’ Ss consent-__...---=..- 121 
2. Although. a junior. offeror. may. have been the first qualified applicant 
for an oil and gas lease, if a lease was mistakenly issued to the | 
senior offeror and it is assigned to a bona fide purchaser and the ~ 
“assignment is: filed’ before the land office records show any action 
taken against the lease, the ‘interests of the bona’ fide purchaser 
will be protected in accordance ‘with the 1959 and 1960 amend- 
: ments of the Mineral Leasing Act ‘and the junior offeror’s offer 
Must be by (ce) sy RO 2 Ae a 206 
3. ‘Where an oil and gas lease is issued which erroneously | omits a part. 
°. .of the: land. applied: for which is available for leasing, and the 
~~ land ‘office: simultaneously issues a’ decision which indicates that 
the omitted land ‘is: included in the lease, the omission will not. 
be construed:as a: rejection of the offer as to the omitted land from 
which the offeror must: appeal in-order to preserve the priority 
of his offer, but the lease may be’amended to include the ‘omitted : . 
 Jand. notwithstanding the. filing: ‘of a conflicting offer for the same 
Jand subsequent. to the issuance of the lease:but. prior to the dis- ' 
“covery of the OMsBlOM San aa te 248 
KNOWN GEOLOGICAL STRUCTURE a ae 
1 A determination that’ ‘and’ is. within the undefined known geologic 
aa structure. of. a producing. oil or gas. field: is, in effect, a withdrawal 
of that land from noncompetitive leasing, and where that deter- 
. mnination is reflected bythe records of the. Bureau of Land Man- 
. “agement, the land is unavailable for noncompetitive leasing. and 
“must be excluded in determining whether a lease offer complies 
with the requirements of 43 CFR 192. V8 Seon eee en) 
2. The phrase “known geologic structure. of a producing oil. and gas , 
7 field” has been so long understood to include oil and gas fields 
- which once produced and are still capable of production, although 
_ not currently producing, that the phrase as used in Rev. Stat. 2276 
bak (a) (2) will be considered. to have. the. same meaning, despite the 
“fact that the word “producing” is used in the next. paragraph. of 
the statute to.mean actual APPOQUCHON Sia ie peep ae ie 893 
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OH AND GAS LEASES—Continued | Va ee ee ae eae 
- LANDS SUBJECT TO 
AL a determination that ‘jand” ‘is: ‘within’ ‘the *Widelined imown' géoidgie 
' “structure of a producing: ‘oil ‘Or gas ‘field i is, in ‘effect, a withdrawal 
BOE ‘that’ land: from noncomipetitive' leasing, and where that: ‘deter- “ 
-Saniviation is. reflected | by the records of’ the Bureau of ‘Land Man- 
- ‘agement, ‘the land is unavailable Tor. noncompetitive leasing ‘dnd 
must be excluded in determining whéther a: Iéase“offer’ connie RO 
. Iewith the requirements of 48: CFR 192.42 (d) ----2----- 222i 1 92 
* 2s valle: for leasing,” asi‘used in 43.CFR 192.42(d).and decisions — 
- Interpreting that regulation,. means lands which are available for. 
noncompetitive leasing under the Mineral Leasing Act_-—------~- 92... 
PRODUCTION oe pO My DPC ee 
1. Land in any lease of a-unit ‘agreement which i is ina participating s area 
‘ig to be. considered as land in a producing or producible. status so 
that all lands subject to that lease, whether in the unit or par- 
_ ticipating area, are not; eligible. 20r: selection by a State as school, 
indemnity lands : she 


RENTALS : Sa | 
1. An oil and gas lease on jana within the known: aeolenie structure of a 
‘producing gas field which attains a minimum royalty status be- 
.. cause of inclusion in-the participating..area of a producing ‘gas 
43 unit but-on which there is no producing or producible well and 
which is subsequently extended as a consequence of the termina- 
- tion of the unit reverts. to a réntal status.and is subject to the |; 
automatic termination. provision. of the act.of J uly: 29, 1954_2 2 233 
2, The annual rental-due for.the sixth and succeeding years on noncom- | 
petitive oil and gas leases.in Alaska. issued prior. to. July 3,.1958, 
and. extended thereafter. is at, the. rate of 50 cents Per. | acre per. 
annum ee ag see hehe oO Ee ee te, 284 
8. ‘Section. 10 of. the-act of July 3, 1958, aaa the Alaska Oil Brovies. 
» of the Mineral, Leasing. Act. of. 1920:to. require rentals for noncom- .. 
petitive oil and. gas. leases in .Alaska :to.-be. the. same ag similar 
_ leases for lands elsewhere in the United States,. is. not. applicable. 
to leases which had been granted 5-year. extensions prior, to. the. aye ° 
act as to the remainder of their extended term, including a 2- 
"year extension resulting from segregation of’ the. lease’ by partial” Se 
ca assignment under section 80(a) of the | Mineral Leasing Ack, as 
amended atts Ba oes ac Ree ee a ee Ss es ~ 294 
4, ‘If there are applicable funds: availabl 3; efund may be made of oil ‘and 
gas lease ‘rentals. paid in excess of that required under the lease 
“and applicable statutes’ and regulations__—__-__- ARCANE eh) SP Let are 294 
* 5. An oil and gas lease which converts to a. minimum royalty basis dur- 
ing i its primary term because of the discovery ‘on it of oil ‘and. gas 
in paying quantities remains in a” minimum royalty status even 
_ though | production ceases. and the part ‘of: it which had been ‘put 
in.a known geologic structure. is reclassified as not within a known 
ey ‘geologic structure, but, it reverts. back to a rental basis if the lease 
’ ig'extended for a five-year ‘petiod- 228 ee es 861 
“6, Where an office of the’ General Accounting Office, after an audit, re- 
quests the local land office to demand minimum royalty payments 





298 
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OIL AND GAS LEASES—Continued - 
RENTALS—Continued 4 Ble ha 
: from .a lessee: for: seven years of an extended, oil: ae gas: 5 lean oe 
term and, upon appeal, the Comptroller: General: ‘decides: that only 
+, apnual rentals paid by the lessee were due; the Department. will 
.. not.-require the lessee.to make any: additional: payments :for the = 
-, extended: cage CIM la eel Se TL 361 
ROYALTIES ie pte de dings thas “Tete aie ta 
oop An oil and gas lease’ on land within: the known saoloaie Sirndtue: of 
- a producing gas: field which attains a: minimum -royaltystatus be=::: 
". cause of inclusion in the participating area Of a: producing, gasunit« os 
but.on: which there is no producing or producible well and which 
is subsequently extended. as a consequence of the: termination: of .. 
_. the unit: reverts to a.rental status and is.subject: ‘to the automatic a 
~ termination -provision. of the act of. July..29, 1954 ene ES . 2338 — 
2 An oil and .gas-lease which converts to a minimum royalty basis. dur- 
os _ ing its primary term because of the discovery on it.of oil and gas’ ° . 
- in paying: quantities remains in a. minimum royalty status even: =. | 
_. though production. ceases and the ‘part of it which had. been. put in 
.. a known geologic structure is reclassified as not within a known. 
geologic. structure, but it reverts-back to a rental basis ifthe lease. 
_is extended for a five-year period_.______--_ Sea ee eee oes: 2 BEL 
8. Where an office of the General Accounting Office, after an audit, Te- 
quests the local land office to demand minimum royalty payments ~- 
from a lessee for seven years of an extended oil and gas‘lease .- 
tes term and, upon appeal, the Comptroller General decides that only. - 
- annual rentals paid- by the lessee were due, the Department. will 
~. not require the lessee to make any additional payments for the 
. extended. ae ae see ms pe ois rte eri .-.... B61 
a3 “ SIX-MILE SQUARE. RULE. aoe 7 PAR. s 
‘1. An oil and’ gas lease otter: which dexcribes: jana within an area over~ <= 
-- gix miles in width: and: within-an area covering five whole sections ° 
and parts of two end sections in’ width does-not: comply. with: the 
- regulation requiring’ that land sought for leasing must be within 
ah area six miles square or within:an area ‘not exceeding ‘six-sur-. 
‘veyed’ sections in length | or ‘width, and: a- lease issued in response 
to such offer.is improperly issued and. subject: to: ance Hon if. one 
proper j junior: offers. have been filed’ for the land. pele eSaweces. . 8 
” @40:ACRE_ LIMITATION: pe on ae eee Se ae 
L. A determination’ that land’ is within the: undefined! known ‘geologic | - 
: structure of a producing oil or gas ‘field is, in effect, a withdrawal 
* of that, land from Doncompetitive leasing, anid where that determi- . 
~ nation. is “reflected” ‘by the records, of the ‘Bureau ‘Of. Land “Man- © 
~ “agement, the land is unavailable ‘for ‘noncompetitive leasing and ... 
“must be éxcludéd in determinitig whether a lease offer cong sr ne 8 
with the requirements, of 43° CFR ‘192 a2(dy Sas iene OD 
os “Available. for leasing,” as “used » ‘in 43. CFR 192. 42(d) and. ‘decisions coe 
'* interpréting that regulation, means lands which are available for . 
7 _noncompetitive Teasing under ‘the Mineral Leasing Att “OR: 
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OIL AND GAS ee eames Basset geet clove suet lace oa Dage 
ae , sees eee 
» An oil and gas lease on land within the known: Bediogic ceradbare of 
/@ producing gas. field which attains a minimum royalty: status 
"pecause of inclusion in the participating area-of a producing gas - 
‘unit but: on which there is no producing or producible well and 
- which is subsequently extended as a consequence of. the termina- 
tion of the unit reverts to a rental status and is subject:to the. .. 
automatic termination provision: of the act of July 29,1954-.---._ 233 


UNIT AND COOPERATIVE AGREEMENTS 
1, An oil and gas lease on land within the known geologic seruotare: of 
a. producing gas field : which attains a minimum royalty ‘status. 
s pecaae. of inclusion in the participating area of a: producing gas 
’ unit but on which there is no producing or producible well and 
- which is subsequently extended as a consequence of the termina- 
_.- tion of the unit reverts to'a rental status and is subject to the. ~* 
-- ‘automatic termination provision of the act of July 29, 1954_-.__. 288 
i Land in any lease of a unit agreement which: is‘in a participating area. 
is to be considered as land in a producing or ‘producible status so 
that all lands subject to that lease, whether in. the unit: or partici- 
pating area, are not eile? ‘for: selection oe a State as school 
: ‘indemnity lands_-——-~-—. Seon ee ea aes Pee eee.” BOS: 
- POWER. ee ae . ee 
GENERALLY -— . 
1, An agreement providing 4 for the delivery by one faces ofa avantity of 
power which cannot, with certainty; be determined in return for 
*“the delivery by the other party of stated:amounts of power over 
the same period constftutes a- power-for-power ene Berets 
SONG i eS co ee ne RAINS Sek ETC A EOE! vv B15 
2. The advantage. at federal: ‘hydroelectric projects to be ronlined from a se 
implementing the “Treaty between Canada and the United States 
Of America relating to cooperative development of the water re- 
sources of the Columbia River basin,” through the execution. of 
- exchange agreements support, .as a matter of law, the Bonneville © 
Power Administrator’s determination of. “economical operation” 
as required by section. 14 of the Reclamation. Project-Act. of 1939 
_ (58 Stat. 1197, 43. U.S.C,.389) and section 5(b) of the Bonneville 
~ Project Act (50 Stat. 734, 16 U.8.C. 832d (b) ) ---------------~=~ $15 
8, An applicant for an amended transmission line right-of-way under the, __ 
act of March 4, 1911, is properly required to file the. stipulation ree” 
_ quired by the Department’s Tegulations agreeing to permit the _ 
; the Department to. utilize surplus capacity in the line or to 
~ increase the ey: of the line for the transmission of power by. 
the Department. i Sy Re Sa ae Tee ONE RL ANRIS AILS SO RO OR SRR REO 405. 
ee =e ‘The Tequirement imposed by. the Department's regulations on an appli- . 
cant. for a ‘transmission line right- of-way that he ‘agree to permit , 
the. “Department to utilize surplus capacity in. the line or. to 
~ increase the capacity. of the line for the transmission of power by 
~ the Department de Walid. 20. cee ae , 427 
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- POWER—Continued ecw oo 
GENERALLY—Continued Aer eS Ses Seer ea 
Br ene existénce of’ a’ contract: between a power company and: the: United 
States, acting through the Atomic Hnergy Commission, whereby . - 
the company agrees to construct’ a transmission line from its 
‘facilities to facilities of the Commission and the Commission 
-agrees to provide a right-of-way across land under its jurisdiction 
in Los Alamos County, has no bearing upon and is not affected by ~~" 
"conditions imposed by this Department upon a grant of a right- 
of-way for a portion of the-line across public land under the juris- 
- diction of this Eee aan in | Sandoval. County._--~2-== caniio ae 42% 


‘PUBLIC. LANDS 


- CLASSIFICATION ; 
1, State selections in satisfaction of a legislative sedi of public. land | 
are preferred over conflicting private applications even though the 
- State application may have been filed subsequent to the private 
application if the interval between the two filings is not so great 
‘-as to indicate that the State failed to exercise reasonable dili- 
gence in exercising its selection right..-_-_-.---___--_--_ 126 
2. The: filing of a State selection application within six weeks after the © 
filing of public sale ‘applications for the same land evidences 
‘reasonable diligence by the State in thé exercise of ‘its selection. 
right so that the State application merits consideration with the: 
public sale applications and allowance unless ‘such allowance 
would serve the public interest less effectively than allowance. of... ... 
the public sale applications___...-__--.-_------------+--------. 127 
DISPOSALS OF _ tata a hb 
1, The. statutory grant. of a 6-month preterente period for die filing of — 
State selection applications. after every. revocation of a with- | 
_ drawal of ‘public land within 10 years after August 27, 1958, 18+ 
entirely consistent with the existent departmental policy of. per-— 
mitting the public interest i in the satisfaction of a legislative grant | 
of public land to.a. State to tip. the scales in favor of the State 
in the Department’s consideration of a State selection application 
and a conflicting application. for the initiation of private rights 
in the Se 127 
LEASES AND PERMITS ; vie ie : : 
j. A tramroad right-of-way permit granted ander the Act of di anuary | rs 
.1899,-as amended, 48 USC.; sec. 956 (1958), is FevOCRON at the - 
discretion of :the Re te ere Poss A Dis ee PO 415 
‘JURISDICTION OVER = 1.0 ey ee ee oe 
1 By general statutory. provisions the execution of the laws regulating 
the acquisition of rights in the public lands and the general care 
of these lands is confided to the land department asa special —.-- 
_ tribunal; and the Secretary of the Interior, as the head of the ~ 
“department, is charged with seeing that this authority is rightly ieee 
. exercised to: the end that valid claims may be recognized, invalid 
onés. eliminated, and the rights of the’ public preserved___----—- 415 
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PUBLIC RECORDS _ . -_ ae eye eae a - "Page: - 


L Final determinations concerning the disclosure to. egntractons of ree- °°: 
:. ords that the custodian of the records is unwilling to produce are, ~ 
- ag a; matter of general practice, made by the Solicitor where the 
the disclosure sought is not connected with any pending contract 
“appeal, and by the Board of Contract Appeals where the records 
are: sought, in.connection with a. pending contract appeal.._...+-- 301. 
2. The: so ciea “prejudicial to the interests of the Government,” as used . 
-in:the statutes.and regulations pertaining to disclosure of records: 
Jot, the Department of the Interior, ordinarily comprehends those 
, documents. as to which-the Government possesses <a. privilege 
against disclosure under the law of evidence____- ee ete ahs - 80L 
8. The question of whether particular documents, sought by a ‘contractor’. 
for use in connection witb a contract appeal, are within or without... 
> the-scope of the Government’s privilege against disclosure is:a. _ 
- question that. calls for the evaluation. of such factors as: (1) the. . 
» relevancy of the documents to the subject matter involved in the 
. appeal; (2) .the necessity of the documents for the proving of the 
. appellant’s. case ; (3) the seriousness of the danger to the public 
_ interests which disclosure of the documents would involve; (4). the 
. presence in. the-documents of factual data, on the one hand, or 
. .of policy opinions, on. the. other; (5) the. existence. of. confidential 
_» relationships which. disclosure of the documents might unduly im-. 
-» pair ;and (6) the normal desirability. of full disclosure of all facts. 
-. in the i dea of either party to the appeal._-------_.--- oes 301 


PUBLIC SALES 
" ‘PREFERENCE RIGHTS : oS 
1. One who fails to submit satisfactory evidence of his: ownership of 
‘contiguous: land within 30 days after the date of a public sale’ ° 
~ loses his preference right to purchase the land___-___ Get saniater Ctectea 56 
2. Where the owner of land contiguous to an isolated tract of public land x ® 
“offered for sale properly asserts a preference right to purchase the 
a land, ‘and then disposes of the contiguous land after the’ close of 
~ the period allowed for the assertion of preference-right ‘claims and. 
: before he receives a cash certificate or ‘patent for the isolated 
tract, he does not thereby lose his preference right to buy the 
~ isolated tract” nor ‘does his successor in title succeed to: that 
preference right--.--~-_~ tet mee ee eS ecime oe iee ~ OG 
3. Where: preferénce-right claimants fail to reimburse the applicant for...’ 
»a public sale for the. costs of publication within: the 10-day period - 
cit ...after. they .are declared the purchasers or to file statements of — ae 
citizenship, as provided by the Department’s regulations, their.bid..--. 
... 48, properly rejected and .the land is propery awarded to the... 
S applicesbaciit ue wease eed ote te Be, ey en eee i See aes 


RAILROAD | GRANT LANDS. 


od The. period for determination. be the Department. of the ‘Interior 
'. whether. public. land. included, within ‘the. primary ‘limits of a 
: “‘Jegislative grant-in-aid, of the construction of a railroad which 
excepts ‘mineral jand is mineral in character extends to. the time 

of issuance. of patent to the railroad company——————--~— Shneeaan ' 224 


RAILROAD GRANT LANDS—Continued ee cba ELT 2 agg 
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2, Land known to be mineral in character at the time of defititte. location. »~- 


of. a. railroad are. excluded. from. the grant. of place’ lands to the 


: Yailroad even though the . Jands may: later lose. hem mineral 


ae character, pe ed eee del a ce eae) Sg 
3. Pursuant to. section 321 (b). of. the. ‘Transportation Act. of 1940 patent 
. May. be. issued for. railroad. grant lands sold. by the railroad, if % 

‘it is determined either (1) that the land was not mineral in char-- * 


acter : at. the time of the sale and. the purchaser was an innocent Li 
th purchaser, for. value, even though the, land is subsequently deter- 


- amined to. be mineral in character, OT. (2) that’ although | the land 


x was mineral in character at the time of the sale the purchaser : 


‘< When the Department of the Interior finds that public land within 


was not chargeable with actual or. constructive notice of that fact. 


224 


. the: place: limits. of: a: legislative :grant-in-aid of the: construction © 
~ Of a-railroad ‘is mineral in-character and the railroad company 
“iehallenges such: finding, a hearing should. be granted: ‘at which the 


-.Department has.the obligation of making a. prima facie.case of 


mineral. character’ whereupon: the: company hasthe burden. of 
. :- establishing - -nonmineral. character! by ay PESDORGEEANCE: ‘of the 


5. .To 


_.. evidence . Eg ea a a Bee ae Saeed cele eee 
‘establish the: minéral ‘character of: railroad grant land: it must be © 
:. Shown :that:‘known. conditions on: the. critical date: are such: as — 


2 reasonably to: engender ‘the :belief that the land. contains mineral 


“REGULATIONS : : oe we 
GENERALLY 


‘of such quality.and in.such ‘quantity as to render. its extraction . 
eproeiabie ae aan ogame to that endo seet eke 


£% 


ped gebaat 
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294 


| a When the. Federal: Gorernent owns land. ‘which is “under. ane ad- 
ministration of the Secretary of the Interior as part of the Na-.... » 
tional Wildlife Refuge’ ‘System, the Secretary may make rules and ws 


Teguiations for the control and management. of resident species 


of game on the. land even ‘though ‘these regulations may be more aoad 
"restrictive than the hunting and fishing laws of the State within 
@ which the ‘Tand. is. located.. These rules” and regulations take 
, Supremacy over State Jaw ‘where there is a omelet 

| APPLICABILITY. _ re . 
L Where a State. has appealed to. the Secretary froin a pounded that _ es 


~- it. file a- mineral waiver : for. selected. school. indemnity: land - re-. 


: eeueas to. be prospectively: valuable. for oil and gas and the regula- 


- . tion requiring such:.waiver. is amended. to eliminate. the require- 
-ment, the case will be remanded for further processing. under the’ 


> i . tamended : ech an ea en age ee 
WAIVER’ ehh ea eee . a ; 


oi Where: a: mining ‘Contest’ Yi was initiated by ‘this Department. ‘and: ie 





““contestees* did ‘not file an answer but brought’ an action to enjoin 
* the’ “proceedings: in the: Federal ‘courts and secured a temporary 


“restraining” order against the. proceedings, but failed to ‘obtain’ a 
“further” ‘stay after the - district: court: dissolved: the” ‘restraining 
= order or otherwise to. relieve heniselyes of the necessity of filing. 


469 . 


' 49 
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: 3 REGULATIONS—C ontinued 
WAIVER—Continued 


an answer to the ¢ contest complaint, ihe Secretary will nonetheless. 


*Sontertain: o petition to have 4 belated answer accepted where it 


“appears that the litigation was ‘continued in the appellate courts | 


“on the assumption of all parties and the courts that the contest 
cia proceedings had been’ held in ‘abeyance and: ‘no rights: of rd 
” parties are affected. 2-2 
2. The Departmental ‘regulation providing that, when analy. answer 
. ig not filed in a contest proceeding, the case will be decided on the 
' basis of the allegations in the complaint cannot be waived in the 
: case of a private Contest aan nnn 


‘RES JUDICATA 


L, ane doctrine: of res judioata or its aandialatative law : counterpart, 


. the doctrine of finality of-administrative action, has been rec- 
ognized and applied in appropriate cases. before the Department 
of the Interior since 1883, ‘This doctrine is designed. to ‘achieve 


- orderliness in the administration: of the public: lands as: well as 
finality of decisions which have been closed analy and have not . 


been. appealed. or. otherwise..attacked_-_..--_---__2 


“Page 


435 


169 


9. When :an. administrative: officer has acted: within his jurisdiction: and =~ 


a judicial review of such:action has not,.been sought:on a timely 

basis, the principles of estoppel,. latches and ‘res judicata are 
-merged:in the doctrine. of finality of: administrative activn and 

‘ . are operative to. bar a claim for relief_:--3-—-2.-) LTE ee ne AE oe 
oo The United States, not having intervened as a party and not being 


169 


suable without its consent, is not bound by either the finding, the ba 


aeasie® of the final judgment of.a state court in proceedines 


‘held to confirm a mepay sient: a peer Se 


RIGHTS-OF-WAY | 
GENERALLY | 








1 An applicant for an amended: transmission line right-of-way under the 


act of March 4, 1911,.is properly required to file the ‘stipulation 
required by the Department’s regulations agreeing to permit. the 
Department to utilize surplus capacity in the. line or to increase 


’ the ¢apacity of the line for the transmission of power yo the 
. Department —~----..--__.-__--_.. CE A As Ba oe 
2. The requirement imposed by the Department’s regulations on an appli-- 


~ eant fora transmission line right-o fiway.- that he agree to permit 
the Department to utilize. surplus :¢apacity in the line or- to: in- 


crease the capacity: of the line for the transmission of power. by the | F 


': Department is 1 (s NM ease tok Ree Ronee EE 


8, The existence of a contract between a power company and the United - 
States, acting through the Atomic Energy Commission, whereby. 


the company agrees to construct a transmission. line from its facil- 

. ities to facilities of the Commission and the Commission agrees to 
- provide a right-of-way across land. under its jurisdiction. in Los 
Alamos County, has no bearing upon and i is not affected. by. condi- 


tions imposed by this Department upon a. grant.of a. right-of-way 


' : for a portion.of the line across public land under the jurisdiction 
of. this Department in. Sandoval County_- Ss Scie Ne ee Fe 


498. 


405 - 
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RIGHTS-OF-WAY—Continued 
~ ACT OF JANUARY 21, 1895 


RA tramroad right-of-way granted under the act of seanunes: a1; 1895, 


601 


Page 


“as amended, 43 U:8.C., sec. 956 (1958), creates no interest inthe. .° 


“land, It is a mere permit. to use ‘the land, revocable at the dis-~ 
-eretion of the sieve tea is aaa Tae gee esas oe 


AcT OF MARCH 4, 1911 ; ; 
A An applicant for an amended:transmission line. right-of-way under the 
“-aet-o£ March 4, 1911, is-properly required to file the stipulation 


- required by: the Department’s regulations agreeing to permit the 
- Department to utilize surplus capacity in the line or to increase. 
the capacity of the line for the transmission of power a the : 


Department 22530020 508 a ete es atause nae 

2. The requirement imposed: by the Department’s regulations on an ap- 
: peat for a transmission line right-of-way that he agree to permit 

_ the Départment ‘to utilize surplus capacity in the’ line: or ‘to in- 
‘crease the capacity of the line for the transmission of powse by 

the Department is valid_w2-=_2 Sh Sere 

8. The existence of a contract between a power company..and: the United 
~. States, acting through’ the Atomic Energy Commission, whereby 

- the company agrees'to construct ‘a ‘transmission line from its 


facilities to facilities of the Commission and the Commission: 


agrees. to provide a right-of-way across land under its jurisdic- 


tion in Los Alamos County, has no bearing upon and is not at 


- fected by conditions imposed by this Department upon a grant of 

a right-o f-way for a portion of the line across public land under 

. the jurisdiction of this Department i in Sandoval County——-------- 
NATURE OF INTEREST GRANTED oa 

LA tramroad right-of-way granted under the act. of J anuary 21, 1895, 

_ as amended, 43.0.8. G., sec. 956 (1958), creates no interest in the 

land. It is a mere permit to use the land, revocable at the discre- 


“tion of the. Mechetiry 225-6 o osc ees See Aes pooner 


‘RULES OF PRACTICE 
GENERALLY : : 
i. A petition for. stieanine was oiopeEly denied. for ‘aieliielineas under 
25 CFR 15.17 by. an Hxaminer of Inheritance when it was mailed 
by the petitioner’s attorney on the last day of the 60-day period 


provided by the regulation but was not received by the Supers: 


: tendent until after the. expiration date_——----------~---- RO 
APPEALS a 
- Generally ° 


* The Board of Contract Appeals has authority to ‘apply equitable prin- ° 


ciples in determining matters over which it has jurisdiction, It 
‘has | authority to ‘direct, contract. administration action’ ‘by ‘the 
contracting officer if the contractor has a substantive right to such 


— action, and if ‘such action pertains to a matter over which the 
- Board has jurisdiction. | Its powers and those ‘of the Office o the . 
Survey and Review complement each. Other: =A. Sa oe aes 


2 The oral argument which ig authorized on. an appeal to the Secretary 
is not a hearing at which evidence may: ‘be submitted. but.an oppor- 
tunity to present argument orally on the case record ‘as’ Pee 

Ously Madea. a oa i ee 


760-089-6510 
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415 
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_ RULES OF PRACTICE—Continued . Do Sita Sesame 
APPEALS—Continued St, ah Pontleng Aching nea ah 5 
Dismissal .. wee P's arate) eee si Se, os : 
i An ‘appeal: will not be dismissed pgnerse a waiver: -and exception. eos 
- vision in a payment: youcher omitted mention of one of the con- 
.tractor’s claims, but did. not provide for release of all.claims not 
excepted, where it appears that the. voucher was prepared. prior... 
to the original submission. of the: omitted claim and the conduct: -— 
of both parties at all times until the -hearing of the appeal indi- 
cated’an intent to preserve ‘the: claim. The presentation of.such 
a motion to dismiss during the hearing is untimely.-.___-.-_____. . 983 
_ In situations where the certifying officer submits: to the: Comptroller 
. General a question of, law fora decision pursuant to 31.U. S.C. 82d, 
-since he doubts the legality of-a. payment,:the Board will not dis<. 
:' miss the appeal for. lack of jurisdiction under. circumstances such 
--as present here. - The Board is: bound by a decision of the.Comp-. 
troller General; pursuant to 31 U.S.C. 82d, that-a specific. change 
order is null and void... However, this does. not: ‘deprive the.con- _ 
~ tractor-appellant _ of his contractual. right. to..be heard: by the ;. 
Board concerning changes and extras which have not been -dis- 
a posed of: with: fut ua the ae General__—------------ ' B75 


aa 
en 
how 


‘Failure to “Appeal. 
1. A decision declaring a mining alain niall ana void 3 is conclusive’ and 
will not be reopened and vacated. in the absence of a strong legal 
_ or. equitable basis warranting reconsideration even though ‘the 
basis for the cancellation has been ‘found, in other proceedings, 
‘to be erroneous, “where the claimant, who received. notice © of - 
adverse charges against his claim, fails'to answer the charges as° 
required ‘and fails to: appeal ’ or ‘otherwise attack the decision de-“- : 
elaring his’ claim invalid ‘and takes io action: with menpecl: | ae) the 
a ‘elaim'for mariy’years——222 22-0 a! 0 169 
~ 2, -Oné ‘who fails to appeal from the cancellation of a ‘mining Claim ‘is ‘not. 
entitled. to a patent for which application is filed'more. than 25: °° °;: 
years after such cancellation, even though the cancellation: was: | 
Z erroneous Se ee _ 169 
Standing to Appeal ” ee ee eee, te ee ys Gaps 
1. A. person who is: ‘not. a party to’: a | decision by a ‘Jana office fas ‘no 
standing: to appeal to ‘the Director of the Bureau of. Land Manage- : 
: -ment. from that decision, ‘and such an. appeal is properly . diss. sae 





2. An appeal will not, be dismissed. for technical defects consisting of. the is 
- inadvertent omission of. the corporate name. of the contractor. in” 
the notice. of appeal and. the substitution: ‘therefor of. the name 
.of the contractor’ Ss. representative or office are ees sa 68 
new or, supplemental findings of fact and decision: where it appears 
that the contractor was, in, receivership. prior. to the filing. of, the | 

; notice of appeal and. no information is contained in the appeal file... ine 

concerning. the present. status of. the receivership, or as. to the”  * 
identity of the legal owners.and representatives of the contractor 68. 


Vote ay 


RULES OF PRACTICE—Continued 
APPEALS—Continued. 
Standing: te: Appeal—Continued ae nf th 
4s: vines regulations: (25.CFR:15:19): Giovaea an: poe to. the ieee ‘ 
- of the Interior by:a party aggrieved by a decision of the Examiner. 
- of: Inheritance’ on a petition for rehearing, an appeal: which is.” 


-INDEX=DIGEST 


_ based on matters which were not before the Examiner on the. peti- 
-tion'for rehearing will. ‘be dismissed_ 


far ceaaee ei ES a ee 


timely Filing | : gE gate A Dooce 
4. The Board of Conttact Annealed does not: nase: “jurisdiction ¢ to etitertain 


an appeal with respect to a‘élaim: which: the- contracting officer, 
has neither’ deter mined, nor. refused to determine, nor. ‘delayed 
- unr easonably~ in determining— 


see a eS Sse ee 


mHQ, The timeliness .of an. appeal-is. governed. by the period: of time elapsed 


x the coritractor is S NOt included 4 in the compara tion: 
EVIDENCE — * : ee a a 
1. To establish the’ mineral Gratton: of railroad! ‘grazit And. it must be . 


day-on. which the findings of fact: and. decision: ‘were received ‘by 


jee, 


’ shown: that known. conditions ‘onthe ‘eritical date are such ‘as 


te es a a ee Bone Pe 


ay The question of ‘whether particular: documents, alight: ‘by a contractor 


GOVERNMENT CONTESTS « ET ba ial Be NT Gs BA a ee 
th A determination: of the: invalidity’ of a mining claim’ “byt the: manager 
_ .of.a land. office i is proper.in a. Governmetit: ‘contest’ when the claimant 

fails to answer within the period allowed by the departmental: - 


+608 


2. Page 


119 


61 


_ between the date when the findings of fact and decision were- Te-" ms 
ceived by the: contractor ‘and the date ‘when ‘the: notice of: appeal 
“ -was mailed or otherwise: furnished: to the: contracting officer. The 


- 


- reasonably. to engender. the. belief-that. the land contains: mineral an 
of such quality~and-in: such. quantity as to- render. its extraction” as 
: profitable and justify expenditures’ to that end_ 


for use in connection with a contract appeal, are: within. or: with- °- 


out the scope ‘of. the. Government’s ‘privilege: against ‘disclosure’ ne 


-is a question that calls for the evaluation of’ such factors as: : (1) 
' the relevancy’ of ‘the: documents to’ the’: ‘subject matter involved 
‘in the appeal;' (2) the:necessity:of the documents for ‘the proving 
-of ‘the appellant’s case; (3): the: seriousnéss: ‘of the: danger to: the 
-. public interegts>which' ‘disclosure’ ‘of the docuiients would involve; 
(4) the presence in the:documents of factual data, on the oné-hand, 
or of policy: opinions, on: the other';: (5) ‘the existence’ of confiden- 
: tial relationships which disclosure of the docunients might unduly © 
* jmpair; and -(6):: the formal: desirability of full: disclosure of all <* 
:. faets in the possession of either’ party to. the. appeal. 
3. Evidence: submitted: outside a -héarizig in a contest case. cannot be con- 


sidered: in: deciding. the case-on-the merits‘ but can be ‘considered: to 
‘determine whether or ‘not a further: — warranted. 


oa at re a 


301 . 


rules of practice; it is no excuse that the contestee-has-brought. a “ss 


Rap cniigs Coal mea den armies eae 





.,an, action_in the. Federal. district eourt: to enjoin“the. contest pro-. .- 
ceedings: and secured. a temporary. restraining. order: when. there- 
‘after the restraining order i is dissolved.and@, although the. contestee 
Be appeals | to the circuit court, he fails, to-have.the injunction restored : 
om a new one Sranied ese oe at 
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RULES OF PRACTICE—Continued 0 ~ Page 
GOVERNMENT CONTESTS—Continued FE i Been es Ae 
2. Where a mining contesti:was initiated: by; this Deourtinent: ia the 
, contestees did not file“an.answer but brought an action to enjoin. .. 
: the ‘proceedings in. the Federal.courts. and secured .a temporary 
a restraining order against the proceedings, but failed to obtain a 
- further stay after the district court dissolved the restraining 
.. order or otherwise to relieve themselves of the necessity of filing’ 
an answer to the contest complaint, the Secretary will nonetheless 
entertain a petition to have a belated answer accepted where it 
- appears that the litigation was continued in the appellate courts 
' on the assumption of all parties and the courts. that the contest 
_.. proceedings -had- been held in abeyance and no rights of. third 
parties are AMR tremens * 435 
HEARINGS. a e 
1. When. the Department of the Interior finds that pubic land within 
‘the place. limits of a legislative grant-in-aid of the construction 
of a railroad is mineral.in character and the railroad . company 
_ challenges — such. finding, a: hearing should be granted at which 
the Department -has the obligation of making a prima facie case - 
. Of mineral character whereupon the company has the burden of 
. establishing penmineral character. by. a preponderance. of the 
PUIG a sk ee ea ee ae Ree eee 224 
2. Evidence ‘submitted outside a. hearing in a contest.case cannot be . 
: _ considered in deciding the case on the merits :but:can be considered 
.to determine whether or not a further etn? is warranted_.._- . |' 869 
PRIVATE. CONTESTS | 
1, - determination of ‘tie invalidity. of a mining claim by the manager 
- of .a land office is proper in a private contest when the claimant 
4 fails. to answer within the period -allowed bythe departmental 
.. rules of practice; it is no excuse that the contestee has brought 
-- an action. in. the .Federal district court to enjoin the contest pro- 
. Z ceedings: and: secured a temporary. restraining order when there- 
after the. restraining order is dissolved and, although the contestee 
. appeals to.the circuit court, he fails to have the injunction restored 
or a-new. one granted___.--- 3 | 44D 
2. The. Departmental regulation providing that, where a timely answer 
_is not filed in a contest proceeding, the case will be decided on the 
basis of. the allegations in the complaint cannot: be waived in the.” .-’ 
, €ase.of a private. contest._-.-_._.--.-.-.-.---- Se aR YEN ee - 442 
SUPERVISORY. AUTHORITY. OF. SECRETARY. | ; 
L The Secretary: of. the. Antérior may. assume. jurisdiction: over: an: appeal os 
. to the Director, Bureau of Land Management, “without waitiig for. 
.a decision by the Director_.----—-----~~---=--~---~----=-----~- — 42T 


SCHOOL LANDS 
INDEMNITY SELECTIONS ; iS : 

1. Since sections 2275 and 2276: of the Revised Statutes, as amended, 

- permit a State to select mineral lands as indemnity for numbered _ 
_ sehool sections if the land for which indemnity is being sought was 
-- Inineral-in character, Arizona tTaay select school indemnity land 
-- which ig. mineral in character if such land is selected as indemnity 

for mineral, sections lost to the State prior to SurYEy i sasamicenenel asl «4G 


SCHOOL LANDS—Continued 
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INDEMNITY SELECTIONS—Continued fee 
De Where the Geological Survey | classifies. both selected and base ands | in 


8. Where a State has appealed to. the Secretary from a requirement that 


ae 


an. indemnity. selection. as ‘mineral, the State. is entitled to ‘the 
indemnity: lavid. without 4. reservation. in: the: ‘United: ‘States ‘under 
_ the act.of July 17, 1914, of minerals designated: in the Bet 


it file a mineral waiver for selected school indemnity Jand. reported 
to be prospectively valuable for oil and gas and the regulation 


605 


49 


ie requiring such waiver is amended to eliminate the requirement, the ¢ 

_ case will be remanded for further processing under. the amended 

: POOMIAGOH es es ete ec eee Ted Te ETS Sy eel 
The date as of which the determination is to be made whether public. 


49 


land is eligible for selection as ‘school land indemnity is the date’ ie 


i. on which the State has complied with all the requirements of the 
statute and’ regulations, including publication, and not the date 
when the State Selection is. Si) 1) Canam a eR ee 
As a result. of the general withdrawals accomplished by ‘Executive 
~~” Orders. Nos. 6910 and 6964 and the provisions of section -7 of the. . 
~ Taylor Grazing Act, a State’s. application ‘for indemnity: school ve 
lands is a petition to classify the lands as suitable for’ State 
af selection and until classification. the. lands are not. available for 


Selections ce es oe ee Par ag 


School | land indemnity | selectiozis. for, lands within the known geo=. k 
logic structure of a producing ‘oil and gas field, unless the lost: i 
- lands are similarly situated, or for lands in a’ ‘producing or pro- 
“ducible lease, must be rejected, and the'date of determination as 
to whether the selected lands are in the known. geologic structure | 


of a producing oil'and gas ‘field or areina producing” or producible 


‘ lease is the date when the State’ has complied eae all” require: . 
ments for making a selection. -22- eee oe 
The phrase “known geologic structure of a producing oil and gas field” 


has been SO long: understood to include oil and gas fields which once 


¥. produced and are ‘still capable of- production, although: not: eur- 
ie ‘rently producing, that the phrase as used i in Rev. Stat. 2276 (a) (2) 
"will be considered to have the same meaning, despite the fact that 


the word “producing” is used in the REX paragraph es the statute 
to mean actual. production-222-~—-. Ee Ure fae Mr a a ee eR Ie 


Tand i in any lease of a unit agreement which is ina participating area 


is to be’ considered as: land ina. producing or producible: status so 


that all lands: subject. to that lease, whether in the unit or partici- 


““pating area, are not eligible: for pelecdon by a | State as ‘School 


‘indemnity lands.2 22202. ee ee oe ee ee 
If a State offers mineral ‘land as base for an indemnity: ‘selection of 


land which is both valuable for oil shale and valuable for ‘oil or 


392 


392 


“393 


~~ 


393, 


--gas and is situated within the known geologic structure of a pro-. ~” 


> ducing oil or gas field: ‘(and’ the base land ‘is not so Situated) or is 
“included i ina producing: or: producible oil and gas lease, the State 
“may obtain the selected: ‘land, including ‘the oil shale : deposits, 


upon.consenting to a: reservation to the United States of: the oil - 
and gas in the selected HAT 2 eee amie eet te 
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1 Since sections ‘9975 and. ‘Boe “of the Revised Statutes: as “amended; Pia 
- ‘permit a ‘State to, select mineral lands: as indemnity | for’ numbered 
, school sections. if the land for which indemnity is being’ sought 


"was ‘mineral. in ‘character, Arizona may ‘select school indemnity 7 
“land which is: ‘mineral in ‘character if’ such land is selected as in-' 


" ‘demnity for mineral sections lost. ‘to. the. State prior to survey... 


2, Where ‘the Geological Survey classifies ‘both selected, and base’ lands 


3. 


oo 6. 


‘in an indemnity. selection as mineral, the State is entitled to the 


~ indemnity land without. a ‘reservation in the United States under 


_ the act of July 17, 1914, of minerals designated in the et aes 


49 


49 


Where a State. has ‘appealed to the Secretary from a requirement that’ 
“it: file a@ mineral waiver for selected school indemnity land re- 


ported to be prospectively yaluable for oil and gas. and the regula- 
tion requiring such waiver is amended to. eliminate the require- 


‘ment, ‘the case will be remanded - for further processing’. under, 
_' the amended regulation___. ees eet Sean ea rake Ne Scr a een ener ca 
‘The date as of which- the determination is to be ‘made. whether public. 


7 Jand is eligible for selection as ‘school land indemnity is the date 


As 


on which the State has complied with all the requirements of the 


: statute and regulations, including publication, and not the date 
when the State selection is Pit 
a result of the: general withdrawals accomplished by Executive. 
a Orders Nos. 6910 and 6964 and the provisions of. section 7 of the. 


= “Taylor Grazing Act, a State’s application for indemnity school 
lands is a petition to classify the lands as suitable for State selec- 
> tion and until classification the lands are not available for selec- 


tion et eke ete ta eee ote ee ae 


School land indemnity selections for lands within. the known geo-~ 


logic structure of a ‘producing oil and. gas field, unless the lost. 


£4. lands are similarly, situated, or for. lands. in a-producing or -pro- 


__.ducible. lease, must. be rejected, and the date of determination. as 


: : .to whether. the selected lands. are in the. ‘known. geologic structure 
. of a producing oil and gas field or are in a- producing Or. producible 
- Teese, is. the. date when the State thas complied with all require- 


gees ments for making a selection_-__- ae Rass ier ace le es aes AIR 
1. The. ‘phrase. “known, geologic structure. of. a. producing. oil and gas a ie 
field”. has: -been.. 80. long: understood to include. oil. and gas fields © 


aa which once. produced and:are still capable of production,. although 
«. not currently producing, that the phrase. as used in Rev. Stat. 


_2276(a) (2). will be considered to have the same meaning, despite 
_ the fact that the word. “producing”. is. used in the next paragraph. ete 
. o£ the, statute to,mean actual production... Se ea aie - 


8 Land i in any: lease of.a unit agreement which is in a. participating : area 
2 ig to be. considered as. land. in. a producing. or. producible | status So 
that all lands subject to. that’ lease,. whether . in the unit or partici- 
eid: ‘area, are not eligible: ‘for: selection by.a:State as. school 


indemnity lands_—_ ene Shs pei iene cnn eee ce thee nee cinaiciene 


49 


392 


892 


393 


398. 


| INDEX-DIGEST 


SCHOOL LANDS—Continued s «GEER aang te a 
| MINERAL LANDS—Continued =... |; 


607, 


9. Ifa ‘State. offers mineral. land. ag bie for an . indemnity selection ‘of = 


' Jand. which. is both valuable for. oil: shale, and valuable. for oil or . 


~-. gas and is. situated. within the known geologic. structure of @ pro- 


; ducing oil, or gas: field. (and. the base. land is not so situated). or is © 
: included in. a: producing or producible, oil, and. gas. lease, the ‘State 


may . obtain: the ‘selected land, including’. the. oil shale deposits, 
upon. consenting:.to-a, reservation to the United. States. ‘of the ‘oil 


and gas.in the selected WM socartictoa in 


: SECRETARY OF THE. INTERIOR 
i The authority to: regulate. hinting ‘and fisting on -Weaerally owiied 
> land has been: delegated’ to the Secretary of the Interior by specific 
‘legislation Nee OIE eh en Ea Oi ee eae ES EERE = 
SMALL TRACT ACT 
CLASSIFICATION 


398 


469 


1. Land embraced in unpatented mining claims which display no indica-.. 
tions: of abandonment: is properly classified’ as not-.suitable. for: |=. - 


‘small tract DODO ee 


STATE EXCHAN GES 
_ GENERALLY 


1. Where. after an application: for. a State exchange is filed it appears 


a that the selected lands ‘are: covered by apparently ‘valid mining 
claims, the State, if it ‘denies the validity of the claims, is to be 
allowed a hearing on the issue of whether or not the claims are 


valid . bri aed ee tere eet cedeniententembaaterd rs ope enna eee. : 


“STATE LAWS sees tLe, oe Seu ot 
ies A pnoteet by a junior offer or in a “arawing ot ‘imiultanonaly filed oil 


"and gas ‘lease. offers which’ charges disqualification ‘of ‘a senior. 


as offeror because: the senior ‘offeror ‘is' ‘married to: another. offeror’ so 
«that neither was actually the solé: ‘party‘i in interest in: the ‘separate 
“offers: filed is’ “properly dismissed in’ the abserice of: any’ proof. that 

- either: ‘of the two: offerors’ in question’ was not acting: in his ‘own 


behalf. ‘and: that: under - the: law of the: State- in, which * the’ land. 


~* applied for’ lies a' married’ person cannot hold or acquire property 
sit ; for ‘his sole: benefit: without the other Spoube’s s consent. 


STATE SELECTIONS © 





ai State selections ‘in: igcclades of a legislative grant of public jana 
; “are preferred. over conflicting private. ‘applications’ even ‘though.. 


199 - 


199 


“121 


_ the State application may have been filed subsequent to the private e 


application if the interval between the two filings is not so great 


~ as to indicate that the State failed to exercise reasonable diligence ; ‘ 


in exercising its selection right_____ ee a ea ee a 


2. The, filing of: a State selection application within six weeks after the 


- filing of public sale applications. for the same land evidences rea- 
” sonable diligence: by, the. State in the exercise of its selection ‘right. . 


“126 


“36 that the State application. merits consideration with the public ; 


gale applications and allowance unless such allowance would serve 
the public interest less effectively than allowance of the public 
_ Bale applications... Slee ee ete ee an 
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STATE SELECTIONS—Continned ; dh an Laban ah Seas 


3. The statutory grant of a 6-month preference. period for the filing 0 ore 
“State selection. applications after every revocation of a withdrawl -° 
of public land” ‘within 10 years after August 27, 1958, ‘is entirely 
i consistent with the existent departmental policy of permitting the 
; public. interest in the: satisfaction of a legislative grant of public 
“land to'a State to’ tip ‘the scales in favor of the State in the De- 
_ partment’s consideration of a State sélection application and a .. 
conflicting application for. the initiation of private ica ade in ine ; 
WANG) ob hae ae cea as 6 eee eae ee a oe ae eh — 127 
4. one period of delay in the filing of a State selection. soplicution: ‘i eee 
.. which the diligence of a State in exercising its. selection right is 
... Measured runs:from the time an. application for. the acquisition 
_ of private rights in public land is filed until the State selection 
Application: 18 Tle se na as sites eer aes mates — 127 © 


STATUTORY CONSTRUCTION 


GENERALLY. 4 rae ; 
in ‘While both the Indian Allotment: Act of 4887, ¢ 24 Stat. 388, and: the 
. Alaska Allotment Act, 34 Stat. 197, as amended, 70 Stat. 954, are 
representative of the method which was used to grant land to 
“uncivilized” persons in the late nineteenth and early twentieth ~ 
__ centuries, the specific requirements of the numerous allotment 
; Statutes enacted during that time vary according to the particular 
"situations which they were intended to ‘meet and the two acts 
should not be read’ in pari materia to impose identical require- 
“ ments on applicants under each statute_2 0.20202 840 
“9, The effect of the enactment of Departmental regulations inthe 1956 | 
amendment to the Alaska Allotment Act, 70 Stat. 954, was to 25 
make mandatory. under. the statute the determination of use and. 
-, occupancy which, prior: to. the 1956 amendment, had been. dis- 
. eretionary except where the. claim of a preference right was in- 
- volved, but the-amendment did not. bind the Department. to the 
. exclusive consideration of: the. specific elements: of proof which, ; 
a though listed in the regulations, were not made. a ieee of the _ 
WIN GNC MON secs se a a . 841 
3. Where a federal. statute provides that the reclamation laws shall gov- 
ern the construction, operation, and management of project works, 
“the excess land provisions of the reclamation laws are thereby... ... 
carried into: effect unless the terms of the statute provide other- | en 
5 NBO riot ale ee eh eae 498 
4, The language of section 1 of the Boulder Canyon Project Act (45 Stat. 
1057; 43 U.S.C. see. 617) does not by its plain terms create or 
recognize a water right____ EE EEO on RTS oT A ee ee OR -49T 
Bs Where Congress has deemed it proper to waive or r modify the excess 
and laws in certain. projects, it. has always found it appropriate . 
_ to enact positive legislation setting forth the exemption or other 
modification i in uninistakable terms... ete AA hes ate hans - 498 
6, Statutes 1 which grant privileges’ or relinquish. rights of the publie are a 
_ to be. strictly, construed against the grantee_.___-____-_-_--__- 498 
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STATUTORY CONSTRUCTION—Continued | eo parce y ice ya os cePRage 
| ADMINISTRATIVE CONSTRUCTION Ce 
BE The departmental regulation, currently found at 4s CFR 930. 70, “Which es 

‘ provides, that section. 5 of the Act of June IT, "1902 (32 Stat. 388, 
389; ‘43 U.S.C: see. 431), ‘does not prevent ‘the’ recognition of a. 
+ vested water right’ for more than ‘160 | acres and ‘the’ protection of 
same by allowing the continued flowing ofthe water: covered:by... >» 
the right through works constructed by the Government under a 
_ appropriate regulations. and charges, applies only to special ‘situ-_ 43 
_, ations where existing physical. facilities or water rights are ac- > 
"quired. under the authority of ‘section’ 10 of the 1902 Act (32 Stat. 
: 889, 390; 43° a. S. C. sec. 873) for incorporation. in a project and 
_ where the lands to which the water right appertains are not in- 
‘eluded’ ‘within that project.” “This regulations was intended as a. 
’ “eddification of the Opinion of Assistant Attorney General, ‘34 LD. 
351 (January 6, TOO) See e eae Loess GS epee a es AT 
LEGISLATIVE HISTORY ode 
1 The legislative history of section 2(f) of the Bonneville Project ‘Act 
as amended on October. 23, 1945 (59 Stat. 546, 16 U.S.C. 882a (f)), 
_ expresses an intent on the part of Congress to authorize the Bon- 
. ‘neville Power Administrator to conduct his affairs in a matter 
which equates his authority with that of private business a 
HEIROS cee ee oe ee 316 
“9. The legislative history of the Boulder Canyon Project Act (45 Stat. 
1057, 1066 ; 43 U.S. C. Bees. 617-617t) does not reveal that Congress ; 
intended to ‘exempt, by implication or otherwise, the private lands © 
i within Imperial Valley from the federal excess land laws_------— 497 


SUBMERGED LANDS ACT . 
GENERALLY: 
- I, The Departmental decision: in Henry sg. Morgan, ‘Floyd A, “Wallis, 
_ et al, BLM~A-036376 (1956), affirmed by the Secretary of the In-. 
terior, 65 I. D. 369. {1958), is overruled to., the extent that it is. in- 
ae consistent or in conflict with the, conclusion reached in the opinion 
. of the. Solicitor General. issued December 20, 10S oe aaa 20 
; 2. The Submerged. Lands Act. of. May. 22, 1958, 67 Stat. 29; 43 U. 8.C., sec. 
. 1301 e¢ seq., released to the States any former title of the United 
- States to lands which were formerly beneath: navigable waters as. <3." * 
_ defined . in. section 2(a) of the Act, but which emerged as islands. - 
. through natural, ‘processes. within the boundaries of the. States a 
.. before the effective date of the oc) eens MED ot eee eaten 20 —- 
3. Lands which are “made”. as that term is. used. in section (a) (3) of 
the Submerged, Lands Act of May. go. 1958, 6T. Stat. 29; 43 U. Ss. C., 
wie 7 See. 1801 et seq., include lands which are formed by natural proc- 
«asses as Well as those which are man made.__-_=-.____-____-__.. 20 
4, The Submerged Lands Act (act of May 22, 1953, c. 65, 67 Stat. 29, 4820202 
U.S.C. 1801-1315) relinquished any former. title of the United .. 
States, to lands naturally, made as islands, which. formerly. were. . 
: “lands beneath navigable. waters,” as that phrase is defined in the 
eet. Title. to. accretions to public lands, of the. United. States was _ 
“not affected by the act_.---_- OSes Oet ree EAT EES OU EAE SA . 22 
-5.. ‘The e ruling of. ‘the Bureau. of Land. Management of the ‘Department, of 
“> ‘the Interior in ‘the case of Floyd A. Wallis (BLM~A-036376), as 
- affirmed by the Secretary of the Interior (65 I.D. 369 (1958).), to 
the contrary is erroneous and should be revoked_-..-_-..__---__- 22 
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_ SURFACE RESOURCES ACT 


-INDEX<DIGEST 


VERIFIED. STATEMENT Per 
1, The. purchaser under a contract of sale of an “undivided ‘two-thirds oO 
: interest i ina mining claim may file the verified statement required 


of a mining: claimant by section n.5(a) of the: act of J uly 23, 1955_- 


SURVEYS OF. PUBLIC: LANDS 


GENERALLY _ are 
1. A description i in an oil and gas lease offer for acnutted land of land in 


~ of-way and. by tieing the description. to. a quarter-quarter section ; 


a right-of-way which is- excluded from the land applied for is 


insufficient where the right- of-way is. described only by giving the . 


course and distance of the center line and the’ width of the right- 


TAYLOR ¢ GRAZING | ACT. 
CLASSIFICATION _ ne 
1 State selections in datiafaction ofa legislative grant of public land are 


* preferred. over conflicting private. applications. even though’ the 


: ‘State application may have been filed subsequent to the private 
; application if the interval between the two filings is not: so great 


as to indicate that the State failed to exercise reasonable diligence - 
in exercising its selection mehts 222° BS eg oe ae ec gy ar 


2. The filing of a State selection application within. six. weeks after the 
filing of public sale applications for the same land. evidences 
reasonable diligence. by ‘the State in the exercise of its selection 


“yight so that the State application merits consideration with the 


0 Page 


110° 


126 


public sale applications and allowance unless: such allowance it 


would serve the public interest less effectively than allowance OL 


* the public sale applications___-2----------= IO Oe NE RIE 


- Be As” a result of the general withdrawals accomplished by Executive 


- Orders Nos, 6910 and 6964-and the provisions of. sec. of the Taylor 
Grazing Act, a State’s application for indemnity school lands ‘is a 


. petition, to classify the lands ag ‘suitable for State selection and 


. : ‘until classification the latids are not available for r selection—— 


‘TIMBER. SALES AND DISPOSALS 
1. Where daniages' for default by a bidder’ in a timber ‘sale: have been 


‘liquidated by the parties i in the amount of a deposit submitted with 


: the bid, such liquidated damages are for assessment as. Ineasuring 
‘the extent of the bidder’s obligation in the matter without the 
i. necessity of’ inquiring into the question of the actual damages 


TORTS: 


incurred. oso ere ee eee ee ESE a tee ER Ra A 


GENERALLY 


1. The United States: can be held liable under the. Federal Tort Claims 


claim against the Government is an employee ‘of the United States. ee 
. Hence, any question concerning: that: individual’s. employment is re 
a threshold issue and must be considered’ at the outset nao * 


427 


392 


Act only if the individual whose alleged act or omission led to a x 


INDEX-DIGEST 


TORTS—Continued 
GENERALLY~—Continued 


2. The. fact- that: the United States supplies. materials,. personnel, ae 


: funds for a project, carried out in cooperation with other organiza-. 
tions, does. not: make the. project a joint: adventure, ‘unless there 


“was either al express. or implied. contract. by, which. ‘the United 


States. undertook to -bind ‘itself to ‘the cohsequetices. of. a joint... 


MGVONUUlG hee ee a ee ee le ee te 
Be The immunity granted to the United States by 33 U.S.C. 702c. from 


1968 


. liability. of any kind for any damage from or by floods or flood. 


_ waters at any place is available to the. United States as a ‘defense 
in suits brought under the Federal Tort Claims Aces ee opens 


238° 


4, The Flood.Control Act, 83 U.S.C. 702c,-is an. immunity statute. Such es 


a statute is necessary;. and therefore applicable, : only where there 
"would be.a liability without Pa, 


“AIRCRAFT | 


1. AS a eenienal rule, atidee Federal law. and State ase pre-flight waivers. 
- of liability, ‘in: the form. used: by the Bureau: of Reclamation, - 


- obtained. by the. United States from - nonofficial -passengers on 


238 


*' Government. aircraft will .be upheld, : except’ as eeainel willful ae 


misconduct or. ZTOss ie piapunie erates cigs eam 


AMOUNT OF DAMAGES” 


1, Upon the presentation of proper ‘proof, an award ‘of acne to one 


“injured. through the negligence of another may include an allow- 


: “ ance for loss of wages and for pain and suffering___-_. ee Sea uns _ 

'2, Asa ‘general rile, any payment to an injured party. from a collateral 
source is not deductible from an award made to the injured party: , 
against one who negligently caused the injury-----—---~--: ne ee 


‘CONFLICTS OF LAW 


me The fact of whether. an. ‘individual’ ‘is. ‘or is ; not an enpiggee of the 
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. United States is a Federal question to be determined under Federal” 


- law. The scope‘of the individual’s employment is a question to’. 


be: determined under the law-‘of the. pertinent State_._-..-_-u-__ 


2, In veiw. of. the state of the authorities, it-is not possible to state with . 


_ certainty whether State or Federal law will ultimately be accepted 


as. governing the effectiveness of pre-flight. waivers.of liability, 


‘obtained by the United ‘States from. nonofficial : passengers on 


j Government. UBD CRee heee 2 


DISCRETIONARY. FUNCTI ONS: 


a A decision not:to place culver ts under an Mpvieation interal, mine at 
the policy and.‘planning level, when no- danger from this: method 
» of construction is: apparent: or realized, and a contrary decision - 


-_ would affect the feasibility of the project, is a. discretionary .act 


. Within the meaning of the discretionary. function. exception of the . 
Federal Tort Claims aN eS Soe: 


PERSONAL INJURY OR DEATH . 


- 1. In. wrongful death actions brought: under derivative type. etafuites. pre- 
. flight waivers. of. liability executed by the decedent have been given 


__ the same effect. as they. would have been given in an action brought 
_ by the decedent while still. UVC san eine ee es 


196. 
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TORTS—Continued heleivae tpg 


PERSONAL INJURY OR DEATH—Continued 


2. In’ wrongful’ ‘death actions brought under’ ‘nonderivative’ type statues; * 
“pre-flight waivers of liability executed by thé decedent may be held 


~ not to bar the right of action, on the theory that’ the decedent could 
' not give away something: which: did not belong to hint_-—-.----—- 

_ SCOPE OF EMPLOYMENT . ~ oo ae 
“1. The fact: of whether ‘an individual ig or is not an employee ‘of’ ‘the 


United’ States is a Federal question’ to be determined under Fed- ~ 
eral law. “The scope of the individual’s employment is a question 


‘to be determined under the law of the pereinent State-_-.—+---- 
‘TRESPASS PAE pene yh 


1. Electric transmission line easement which gives the grantee the right — 


- ‘to: maintain and: keep parcel of land “at all times free and clear of 
‘trees and brush” includes right to-spray small natural ‘growth con- 


ifers which have not reached such height as to threaten physical ~ 


- or electrical contact with the conductor or which have not reached 


_ sueh density: as.to block maintenance. access eee me right-of- ; 


2. The ‘owner. of an slectele fea heriiesion line easement may fully use 


..the rights granted by the easement, including rights. necessarily 
Amplied or incidental thereto..:.-.-.....----~.--~------------ 3 


3. The owner of electric transmission. line easement ig ‘not limited in 
maintenance of the easement. to those methods known or generally. 
practiced at the time of acquisition’ but may use methods of main- 


_, tenance reasonably necessary. under existing conditions__-_-----. 


TRESPASS. 
GENERALLY 


a Occupancy of public lands, sithout dothoriey after exttmtion: or- 7 
. termination of a right-of-way permit constitutes a trespass_____. 


UNITED STATES: - sai fee : 
i. The United States, not Raving dhiceyened: asa party’ and not eine 
: :« guable without its consent, is:not ‘bound by either the finding,’ the 


‘decision; of the final judgment of a state oe in proceedings held: 


 to-confirm a repayment contract... Peete tne pores ie 
WATER AND WATER ‘RIGHTS Oe ee ee 
ze. GENERALLY == 
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1. Nothing in ‘the Reclamation Act of 1902 (32 Stat. 888) ‘or its legis 


lative history suggests that private landowners with ‘water rights’ ‘ 
could: participate in a project; pay their share of its cost, but be - 


-- exempt from acreage DCA TION So a ea Ste 
| 2 N either the.existence nor nonexistence of a vested water right is itself 


determinative of whether: the excess land laws are applicable in ' 


any: given CASO nnn 
WATER COMPACTS AND TREATIES © acme 7 
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1, The Bonneville Power Administrator, acting for and on’ ‘behalf of ‘the 
United States Entity designated pursuant: to’ the Canadian Treaty, *° -' 


“is carrying ‘out the directives of Article VILL of the’ Treaty and’ the | 


Wxchange: ‘of Notes' made pursuant thereto ‘in executing the’ ‘Ca- 
nadian Entitlement ee Agreéments...-..---202-= sean 


INDEX DIGEST 


WITHDRAWALS AND RESERVATIONS 
RECLAMATION WITHDEAWALS 
-1, Land withdrawn for reclamation purposes can be opened to. location 
under the mining: laws only where the land is known or believed 
‘to be valuable for minerals; consequently, nonmineral land in a 
reclamation withdrawal cannot, in the absence of other considera- 
tions, be opened for location of a mill site, which is locatable only 
on. nonmineral land. 202 ses sesso oe hee 
2. In opening reclamation withdrawn land to mining location it is neces- 


sary that each are eubeeon be mineral in character but it is ; 


character; consequently where a tract of land is open to mining. 


location and part of the land is nonmineral in character, that part 


of the land can be included in a mill site---_- bee eres es - 


EXECUTIVE ORDER 6810 
1, As a result of the general withdrawals accomplished Be Executive 
Orders Nos. 6910 and 6964 and the provisions of sec..7 of the Tay- 
lor Grazing Act, a State’s application for indemnity school lands 
is a petition to classify the lands as suitable for State selection 
and until classification the lands are not available for selection... 
EXECUTIVE ORDER 6964 
-1, As a result of the’ general withdrawals accomplished by Executive 
Orders Nos. 6910 and 6964 and the provisions of sec. 7 of the Tay- 
lor Grazing Act, a State’s application for indemnity school lands 
is a petition to classify the lands as suitable for State selection 
and until classification the lands are not available for selection___ 
WORDS AND PHRASES 
1, Lands which are “made” as that term is used in section 2(a) (3) of 


the Submerged Lands Act of May 22, 1953, 67 Stat. 29; 43 U.S.C.,. 


sec. 1801 et seg., include lands which are formed by natural proc- 
esses:as well as those which are man. made__...---.__--__-___~-... 
2. “Available for leasing,” as.used in 43 CFR 192, 42(d) and decisions 


interpreting that regulation, means lands which are available for 


noncompetitive leasing under the Mineral. Leasing Act-----_.---. 
3. Actual drilling operations. The term “actual drilling operations” as 
used in section 4(d) of the Mineral Leasing Act Revision of 1960 
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392 


20 | 


. 92. | 


means the actual boring of a well with drilling equipment and — 


does not include such preparatory work as grading roads and well 
sites and: moving equipment on the lease_____ seis eg oe as 
_ 4, Congress has frequently used the word “homestead” in connection 
with the allotment of land to Indians to indicate merely that the 
land allotted was to be subject.to special status and the use of the 


word “homestead” in the Alaska Allotment Act, 34 Stat. 197, as 


amended, 70; Stat. 954, is not necessarily indicative of an intention 

. to superimpose the requirements of the general homestead laws on 

- the express requirements of the Alaska statute.-....-.-_-.._-___ 

5. Title, Fish and Wildlife. Such title as a State may hold to wild ani- 
mals is a trust interest for the benefit of its citizens, not a pos- 
PRORBODY CGO) ac oo me ak ie icy as ne eae 

6 Entry. An “entry,” within the meaning of the act of September 5, 


1914, permitting a second-homestead entry where a prior entry has 


been lost for reasons beyond the contro! of the entryman, includes 
the filing of an allowable homestead application in Alaska which 
is withdrawn by. the applicant before it is allowed__~~~ Ree Fae 
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